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PKEFACE  TO  THE  FIRST  EDITION. 


The  last  twenty  years  have  seen  what  almost  amounts  to  a 
reyolntion  in  the  shipping  trade  of  Oreat  Britain.  Steamers 
have  supplanted  sailing  vessels,  and  the  electric  telegraph 
has  placed  the  centres  of  commerce  throoghont  the  world  in 
immediate  communication  with  each  other.  At  the  begin- 
ning of  this  century,  sailing-ships  made  their  one  or  two 
voyages  a  year,  in  a  not  too  hurried  manner,  and  the  time 
of  those  voyages  varied  enormously  as  winds  and  waves 
might  ordain.  The  master,  absent  from  his  owners  for  long 
periods,  and  without  any  power  of  speedy  communication 
with  them,  had  in  all  foreign  ports  great  powers  and  great 
responsibilities  in  the  employment  of  the  ship.  Shipowners 
carried  goods  under  the  terms  of  a  short  and  simple  bill  of 
lading. 

The  introduction  of  steam  and  the  telegraph  have  changed 
all  this.  Ocean  cables  enable  the  shipowner  to  direct  the 
employment  and  transact  the  business  of  his  ship  abroad  . 
while  sitting  in  his  office  in  London,  and  the  master  has 
become  little  more  than  the  chief  navigator  of  the  vessel. 
The  mighty  power  of  steam  enables  regular  voyages  to  be 
calculated  on,  while  the  large  amount  of  capital  invested  in 
a  steamer  and  the  keen  competition  it  meets  compel  the 
shipowner  to  take  advantage  of  every  hour  and  minute  that 
can  be  saved  in  its  employ.  Shipowners  also  have  gradually 
protected  themselves  by  exceptions  in  their  bill  of  lading 
against  every  risk   of  liability  for  damage  to  the  goods 

Digitized  by  VjUUV  iC 
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they  carry,  until  the  bill  of  lading  contains  fifty  or  sixty 
lines  of  closely  printed  conditions  and  exceptions,  and  there 
appears  to  be  no  duty  imposed  on  the  fortunate  shipowner 
but  that  of  receiving  the  freight. 

This  great  commercial  change  seems  to  justify  new  works 
on  commercial  law,  as  compared  with  new  editions  of  the 
old  works  whose  yalue  no  one  will  question,  but  which 
were  compiled  under  a  different  state  of  business  relations. 
Be-editing,  to  satisfactorily  adapt  such  works  to  modem 
commerce,  must  almost  be  re-writing.  Cases  such  as  8ewdl 
V.  Burdichy  or  Jackson  v.  The  Union  Marine  Inmranee  Co., 
cannot,  without  a  great  want  of  proportion,  be  relegated  to 
footnotes,  and  commercial  practice  has  rendered  obsolete 
much  of  the  old  learning.  It  is  of  very  little  use  to  set 
out  the  *'  ordinary  authority  of  a  master "  as  founded  on 
cases  before  1860,  when  in  1886  the  master's  functions  in 
port  have  been  reduced  almost  to  the  vanishing  point. 

In  the  following  pages  I  have  therefore  endeavoured  to 
combine  the  statement  of  the  law  with  an  account  of  the 
commercial  practice  of  to-day,  and  I  have  not  scrupled  to 
omit  old  authorities  which  have  become  by  change  of  time 
obsolete :  while  I  have  set  out  what  the  law  is  in  the  absence 
of  express  agreement,  I  have  also  added  to  it  the  clauses  in 
an  ordinary  bill  of  lading  of  the  present  day  which  super- 
sede or  modify  it. 


T.  E.  S. 


1,  Essex  Ck>UBT  Tbmflb, 
OeU)ber  25,  1886. 
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PREFACE  TO  THE  FOURTH  EDITION. 


The  five  years  that  have  passed  since  the  last  edition  have 
shown  no  diminntion  in  the  number  of  reported  cases  which 
the  growing  complexity  of  commercial  transactions  gives 
rise  to.  On  the  one  hand  it  has  been  reseryed  for  the 
closing  years  of  the  nineteenth  century  to  witness  the 
discussion  and  decision  of  what  is  "a  day,"  {The  Katy,  1895, 
P.  56,)  and  what  '^a  weather  working  day,*'  (BraneJcdow 
8.8.  Co.  V.  Holt,  1897,  1.  Q.  B.  570,)  for  purposes  of 
demurrage.  On  the  other  hand,  while  these  lines  are 
written,  the  Court  of  Appeal  is  considering,  in  The 
Vortigem,  how  to  adapt  the  old  rule  of  **  seaworthiness  at 
the  outset  of  the  voyage  for  the  whole  of  the  voyage "  to 
the  development  of  commerce  under  which  steamers  on 
voyages  from  the  East  cannot  at  starting  carry  coal  sufficient 
for  the  voyage  home. 

Forms  of  contract  are  increasing  in  complexity.  In  the 
last  century  a  bill  of  lading  might  be  sufficiently  expressed 
in  a  few  lines,  as  witness  the  following : — 

^^Shipped  by  the  grace  of  God  in  good  order  and  well  con- 
ditioned by  James in  and  upon  the  good  ship  called  the 

Mary  Borough,  whereof  is  master  under  Qod  for  this  present 
voyage,  Captain  David  Morton,  and  now  riding  at  anchor  at  the 
Barr  of  Senegal,  and  by  God's  grace  bound  for  Georgey,  South 
Carolina,  to  say  twenty-four  prime  slaves,  six  prime  women- 
slaves,  being  marked  and  numbered  as  in  the  margin,  and  are  to 
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be  delivered  in  the  like  good  order,  and  well  conditioned,  at  the 
aforesaid  port  of  Gleorgej  (the  danger  of  the  seas  and  mortality 
only  excepted),  and  so  God  send  the  good  ship  to  her  desired  port 
in  safety. — Amen. — ^D.  Morton. 

In  1899  the  Documentary  Committee  of  the  Chamber  of 
Shipping  presents  ns  with  the  elaborate  forms,  some  of 
which  are  set  out  in  Appendix  I. ;  and  the  equally  modem 
invention  of  Mutual  Insurance  and  Protection  Clubs,  which 
by  ingenuity  almost  amounting  to  genius  had  already  been 
used  to  establish  The  Shipping  Federation,  is  again  called 
upon  to  endeavour  to  secure  uniformity  in  the  use  of  the 
new  Documents. 

But  the  most  important  feature  of  the  years  since  the 
last  edition  of  this  work  has  been  the  establishment  of  the 
Commercial  Court.  It  may  be  open  to  question  whether 
any  important  class  of  work  should  be  specialised  by  either 
judges  or  counsel.  Patent  cases  have  their  own  peculiar 
counsel,  but  inflict  themselves  alik^  on  the  scientific  and 
the  unscientific  judge.  The  judge  who  in  London  has  been 
deprived  of  the  opportunity  of  trying  any  shipping  or 
insurance  cases  may  find  himself  at  Liverpool  or  Newcastle 
with  a  Commercial  list  to  try.  On  the  other  hand,  the 
business  client,  whose  money  is  at  stake  and  whose  time 
and  temper  are  consumed,  declines  to  regard  his  case  as 
intended  to  educate  a  judge,  whose  previous  practice  while 
at  the  bar  has  been  in  the  main  agricultural  or  libellous,  in 
the  mysteries  of  reinsurance  policies.  He  did  not  under- 
stand or  appreciate  the  law,  in  its  delays,  which  decided 
his  case  when  its  main  surviving  interest  was  who  was  to 
pay  the  costs,  or  in  its  rules  of  evidence  which  required 
expensive  lawyers  to  obtain  pages  of  not  too  relevant 
evidence  on  lengthy  commissions  at  his  expense.  Com- 
mercial business  was  leaving  the  law  courts ;  and  the  lay 
arbitrator  with  a  complete  and  practical  knowledge  of  the 
subject-matter  in  dispute,  and  a  thorough  contempt  for  the 
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teobnical  niceties  of  the  law,  was  rapidly  drawing  to  his 
tribunal  the  greater  part  of  the  commercial  disputes  of  this 
country. 

The  history  of  the  Commercial  Court  has  shewn  that  with 
judges  thoroughly  acquainted  with  business  and  thoroughly 
determined  that  the  cases  before  them  shall  be  decided  with 
the  despatch  and  simplicity  that  business  men  require,  the 
heavy  commercial  cases  which  were  the  backbone  of  the 
Guildhall  sittings  before  the  Judicature  Acts,  and  which 
had  not  been  attracted  to  the  Law  Courts  in  the  Strand, 
have  found  an  appropriate  tribunal  and  one  commanding 
the  confidence  of  commercial  suitors.  It  is  easy  to  criticise 
some  of  the  methods  of  the  Court  If  Equity  in  its  origin 
was  measured  by  the  Chancellor's  foot,  commercial  procedure 
shows  a  tendency  sometimes  to  short  cuts  and  hasty  methods 
which,  when  photographed  by  the  shorthand  writer  and 
microscopically  examined  in  the  more  serene  and  leisurely 
air  of  the  Court  of  Appeal,  look  rough  and  crude.  But 
substantial  and  speedy  justice  is  done,  and  is  done  with  the 
confidence  and  approval  of  the  lay  clients  whose  business 
disputes  are  settled,  and  whose  money  depends  on  the 
decisions  of  the  Court 

In  one  respect  one  of  the  fundamental  principles  of  the 
Court  has  been  departed  from.  Its  original  idea  was  that 
the  same  judge  should  control  the  proceedings  in  a  case 
from  start  to  finish.  The  judge  who  made  the  interlocutory 
orders  would  do  so  knowing  that  he  would  himself  try  the 
case;  the  judge  who  tried  the  case  would  remember  its 
interlocutory  history.  This  very  valuable  feature  of  the  Court 
has  not  been  sufficiently  respected.  In  the  Autumn  Sittings 
of  1898  three  judges  sat  in  a  Commercial  Court,  each  for 
about  twenty  days,  and  as  a  result,  the  judge  who  made  the 
interlocutory  orders  rarely  tried  the  case.  The  judges  on 
the  Election  Bota  do  not  go  on  circuit  during  their  year  of 
oflSce ;  if  the  same  privilege  could  be  conferred  on  the  judge 
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taking  the  Commercial  list,  the  first  principles  of  the  Court 
would  be  more  effectively  carried  out. 

One  of  the  welcome  features  of  the  Court  to  commercial 
men  is  the  fixing  of  a  day  for  trial :  if  this  feature  could  be 
made  more  certain  by  calling  upon  another  judge  on  the 
Commercial  Bota  to  take  the  day's  cases,  when  owing  to  any 
unexpectedly  heavy  cause  there  was  no  chance  of  their 
being  reached  by  the  judge  taking  the  list,  a  great  boon 
would  be  conferred  on  litigants.  In  no  class  of  cases  is  it 
more  true  that  the  time  of  the  parties  and  witnesses  is 
money  which  should  not  be  wasted ;  and  if  a  series  of  cases 
are  each  a  day  lat6,  when  one  day's  work  by  another  judge, 
given  in  time,  would  keep  the  whole  series  up  to  time,  there 
seems  to  be  an  unnecessary  waste  of  the  time  of  the  parties 
to  the  disputes  before  the  Court. 

It  would  be  well,  also,  if  the  scope  of  the  Commercial 
Court  were  extended  by  enabling  one,  or  if  necessary  two, 
of  the  judges  on  the  Commercial  Bota,  to  hear  and  decide  the 
special  cases  stated  by  arbitrators  in  commercial  disputes. 

In  the  preparation  of  this  edition,  and  especially  in  the 
preparation  of  the  Table  of  Cases  and  Index,  I  have  had 
much  valuable  assistance  from  my  friend  Mr.  A.  B. 
Langridge,  of  the  Middle  Temple,  which  I  should  desire 
gratefully  to  acknowledge. 

T.  E.  S. 
3,  Temple  Qardens, 
March  8,  1899. 
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The  issue  of  this  edition  has  been  delayed  by  other  engage- 
ments of  the  Editors,  but  the  fresh  cases,  about  one  hundred 
in  nnmber,  which  have  been  reported  since  the  issue  of  the 
last  edition,  have  now  been  dealt  with  in  the  appropriate 
parts  of  the  book,  and  the  text,  where  necessary,  has  been 
revised. 

The  mosb  striking  feature  of  these  cases  has  been  a  series 
of  decisions  on  demurrage,  leading  up  to  Hulthen  v.  Stewart 
m  the  House  of  Lords.  It  now  appears  that  most  of  the 
forms  of  charter  which  do  not  provide  for  a  fixed  or  calcu- 
lable period  of  ]ay-days  impose  on  the  charterer  the  same 
obligation,  namely,  to  do  his  best  in  the  existing  circum- 
stances, and  having  regard  to  the  customary  method  of 
discharge ;  and  it  is  not  very  easy  for  the  shipowner  in  these 
circumstances  to  recover  demurrage. 

The  Commercial  Court  continues  to  flourish,  but  the 
remarks  on  it  contained  in  the  PrefEU^  to  the  Fourth  Edition 
are  still  appropriate,  and  are  reprinted  above. 

T.  E.  S. 
P.  D.  M. 

Deoeniber  7,  1903. 
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ALPHABETICAL  GUIDE  TO  CASES. 


In  the  illuBtrationB  contained  in  the  following  pages  an  attempt  has 
been  made  to  lessen  the  labour  of  mastering  the  facts  by  using  particular 
letters  to  represent  particular  characters  in  the  case.  Thus,  except  in  a 
few  cases  where  they  obvionsly  stand  for  places,  A  is  always  a  shipowner, 
G  a  charterer,  G  a  consignee ;  X  is  always  the  port  of  loading ;  Z  the  port 
of  discharge. 


A    = 

shipowner. 

B     = 

shipowner's  agent. 

C     = 

charterer. 

D     = 

charterer's  agent. 

E     = 

captain* 

P     = 

shipper. 

G     = 

consignee. 

?h 

indorsees  of  bill  of  lading. 

p    = 

purchaser  of  goods  shipped. 

D- 

ships. 

V     = 

unpaid  yendor  of  goods  shipped. 

W     =: 

agent  of  such  a  vendor. 

X      = 

port  of  loading. 

Y     = 

port  of  call,  or  of  refuge. 

Z       r= 

portofdischarge. 
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THE 

CONTRACT  OF  AFFREIGHTMENT, 


Section  L — Natube  and  Construction  of  the 
Contract. 

Article  1. — NcUvre  of  the  Contract, 

When  a  shipowner,  or  person  having  for  the  time  the  right 
as  against  the  shipowner  to  make  such  an  agreement,  agrees 
to  carry  goods  by  water,  or  to  furnish  a  ship  for  the  purpose 
of  so  carrying  goods,  in  return  for  a  sum  of  money  to  be 
paid  to  him,  such  a  contract  is  called  a  contract  of  affreight' 
ment,  and  the  sum  to  be  paid  is  called  freight 

When  the  agreement  is  to  carry  a  complete  cargo  of 
goods,  or  to  furnish  a  ship  for  that  purpose,  the  contract  of 
affrei^tment  is  almost  always  contained  in  a  document 
called  a  charterparty  (a),  the  shipowner  letting  the  ship  for 
the  purpose  of  carrying,  or  undertaking  to  carry,  the  charterer 
hiring  the  ship  for  such  purpose,  or  undertaking  to  provide 
a  full  cargo. 

Sach  a  docament  is  usually  signed  before  any  steps  are 
taken  under  the  contract  it  contains. 

When  the  agreement  is  to  carry  goods  which  form  only 


(a)  As  to  stamps  on  charters,  see  54  &  55  Vict,  c  89,  ss.  15, 49-51 ;  Appendix  III. 
Charters  made  entirely  abroad  can  be  stamped  within  two  months  of  their  receipt 
in  this  eonntrj.     The  Bdfort  (1884),  9  P.  D.  215. 

Charterparty :  in  medisBval  Latin,  carta  partite^  an  instrument  written  in 
duplicate  on  a  single  sheet  and  then  divided  by  indented  edges,  so  that  each  part 
fitted  the  other,  whence  the  term  **  indenture ;  **  only  now  nsed  for  this  particular 
kind  of  shipping  document;  the  first  use  given  in  Murray  is  in  1539. 
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part  of  the  intended  cargo  of  the  ship,  the  contract  of 
affreightment  as  to  each  parcel  of  goods  shipped  may  also 
be  expressed  in  a  charterparty,  bat  is  more  usually  evidenced 
in  a  document  called  a  bill  of  lading  (b),  which  serves  also 
as  a  receipt  by  the  shipowner,  acknowledging  that  the  goods 
have  been  delivered  to  him  for  a  certain  purpose.  A  bill 
of  lading  is  rarely  signed  until  some  steps  have  been  taken 
in  pursuance  of  the  contract  it  evidences. 

By  the  custom  of  merchants  indorsement  of  the  bill  of 
lading  may  pass  the  property  in  the  goods,  for  the  shipment 
of  which  it  is  a  receipt ;  and  by  statute  such  an  indorsement 
will  also  confer  on  the  indorsee  the  same  rights  and  liabili- 
ties as  if  the  contract  evidenced  in  the  bill  of  lading  were 
originally  made  with  him  (e). 

The  charterer  with  whom  the  shipowner  enters  into  the 
contract  of  affreightment  may  intend  to  supply  the  cargo 
himself.  In  this  case,  when  the  cargo  is  shipped,  a  bill  of 
lading  will  almost  always  be  signed,  which  is  usudly,  while 
in  the  bands  of  the  charterer,  merely  a  receipt  for  the  goods, 
but  which  may  be  evidence  of  a  contract  adding  to  or  varying 
the  contract  between  them  contained  in  the  chart^rparty  (d). 

Or  the  charterer  may  intend  to  enter  into  sub-contracts  of 
carriage  with  other  shippers,  who  provide  all  or  part  of  the 
cargo.  In  this  case,  as  each  shipper  ships  his  goods,  a  bill 
of  lading  will  be  signed,  evidencing  a  contract  between  the 
shipper  on  the  one  hand,  and,  according  to  circumstances, 
the  shipowner  or  charterer  on  the  other.  Such  contract  will 
be  independent  of  the  contract  contained  in  the  charterparty, 
except  in  so  far  as  it  expressly  incorporates  it  (e). 

Note. — A  form  of  contract  has  lately  come  into  use  on  the 
Danube  called  a  Berth-note.  It  varies  in  form  very  much,  but 
is  intended  by  the  brokers  who  invented  it  to  free  them  from 
liability  for  freight  and  demurrage,  while  giving  them  the 
right  to  engage  cargo  for  the  ship  at  a  profit.  A  singularly 
involved  specimen  of  this  document  came  before  the  Court  in 


(b)  Also  once  called  a  bill  of  loading  ;  the  first  use  glTen  in  Murray  b  in  1599. 

(c)  See  Section  V.,  post^  Articles  57,  58,  75. 

(d)  See  Article  18,  post;  and  BodoGamcM  \.  MiOmm  (1886),  18  Q.  B.  D.  67. 
le)  See  Articles  18,  l^,po9t. 
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iSjSf.  BotherfiM  y.  TiDeedff  (/),  and  was  held  to  make  the  broker 
a  charterer. 

In  ooal-ports  a  form  of  oontraot  called  a  Colliery  OuararUee  is 
now  in  constant  nse.  The  charter  provides  that  the  ship  shall 
be  loaded  in  accordance  with  the  colliery  guarantee.  The 
charterer  then  obtains  from  the  colliery  who  are  to  supply 
the  cargo  a  contract  to  load  the  ship  on  certain  terms;  this 
guarantee  is  sometimes  addressed  to  the  charterer,  sometimes  to 
the  shipowner  {g).  These  transactions  are  usually  treated  by  the 
Ck)iirt8  as  a  contract  between  shipowner  and  charterer  that  the 
charterer  shall  load  the  ship  in  accordance  with  the  terms  of 
the  colliery  guarantee  (h) ;  but  in  some  cases  the  documents 
appear  to  amount  to  an  acceptance  by  the  shipowner  of  the 
liability  of  the  colliery  in  substitution  for  that  of  the  charterer. 
Questions  also  arise  as  to  how  much  of  the  colliery  guarantee 
is  incorporated  in  the  charter.  In  Weir  v.  Pirie  (1st  case)  (t), 
the  arbitration  clause  in  the  guarantee  was  held  to  be  incorpor- 
ated in  the  charter ;  but  on  a  different  charter  in  Clink  y.  Hickie 
Barman  (&),  the  arbitration  clause  was  held  not  to  be  incorpor- 
ated, as  also  in  cases  where  the  question  was  not  as  to  loading, 
but  as  to  complete  refusal  to  load  (}). 


Article  2. — Natwre  a/nd  Effect  of  a  Gharterparty, 

A  charter  may  operate  as  a  demise  or  lease  of  the  ship 
itself,  to  which  the  services  of  the  master  and  crew  may  or 
may  not  be  superadded.  The  charterer  here  becomes  for 
the  time  the  owner  of  the  vessel;  the  master  and  crew 
become  to  all  intents  his  servants,  and  through  them  the 
possession  of  the  ship  is  in  him  (m). 


(/)  (1897),  2  Com.  Casea,  84. 

^)  Ai  to  what  is  good  tender  of  a  colliery  guarantee,  see  Dobell  t.  Oreen 
(1900),  1  Q.  B.  526.  As  to  loading  on  terms  of  **  usual  colliery  guarantee  "  at 
Grimsby,  see  Shamrock  S,8.  Co.  t.  Storey  (1899),  5  Com.  Cases,  21. 

(A)  Monsen  t.  Macfarlane  (1895X  2  Q.  B.  562. 

(0  (1898),  3  Com.  Cases,  268. 

(*)  (1898),  3  Com.  Cases,  275. 

(0   Weir  V.  Pirie  rSJnd  case)  (1898),  3  Com.  Cases,  271. 

(m)  Sandeman  v.  Scwr  (1866),  L.  R.  2  Q.  B.  86,  96.  The  language  in  the  text 
is  that  of  Cockbnm,  CJ.  Lord  £sher,  in  Baumvoll  v.  GUchrest  (1892),  1  Q.  B.  at 
p.  295,  prefers  to  put  it  thos: — "the  question"  (whether  an  owner  was  liable 
for  acts  of  the  captain  of  his  ship)  **  depends,  where  other  things  are  not  in  the 
way,  upon  this :  whether  the  owner  has  by  the  charter,  where  there  is  a  charter, 
parted  with  the  whole  possession  and  control  of  the  ship,  and  to  this  extent,  that 
he  has  given  to  the  charterer  a  power  and  right  independent  of  him,  and  without 
reference  to  him  to  do  what  he  pleases  with  regard  to  the  captain,  the  crew,  and 
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Or  it  may  be  that  all  that  the  charterer  acquires  by  the 
charter  is  the  right  to  have  his  goods  conyeyed  by  a  par- 
ticular vessel,  and,  as  subsidiary  thereto,  to  haye  the  use  of 
the  vessel  and  the  services  of  the  owner's  master  and  crew. 
In  this  case,  notwithstanding  the  temporary  right  of  the 
charterer  to  have  his  goods  loaded  and  conveyed  in  the 
vessel,  the  ownership  and  also  the  possession  of  the  ship 
remain  in  the  original  owner,  through  the  master  and  crew, 
who  continue  to  be  his  servants. 

If  the  owner's  master,  by  agreement  of  the  owner  and 
charterer,  acquires  authority  to  sign  bills  of  lading  on 
behalf  of  the  latter,  he  nevertheless  remains  in  all  other 
respects  the  servant  of  the  owner,  and  such  agreement  may 
not  free  the  owner  from  liability  on  bills  of  lading  signed 
by  the  master  (w). 

Note. — The  modem  tendency  is  against  the  construction  of  a 
charter  as  a  demise  or  lease.  The  cases  of  demise  are  old  oases, 
and  their  authority  has  been  somewhat  shaken  by  recent  de- 
cisions. But  each  case  must  turn  on  the  particular  terms  of  the 
charter.  The  chief  results  of  the  construction  of  a  charter  as  a 
demise  would  be:  (1)  that  the  owner,  being  out  of  possession, 
would  have  no  lien  at  common  law  for  the  freight  due  under 
the  charter ;  (2)  he  would  not  be  liable  to  shippers,  who  did 
not  know  of  the  charter,  or  to  the  charterer,  for  acts  of  the 
master  and  crew  (o);  (3)  the  master  would  be  the  agent  of 
the  charterer,  so  that  delivery  to  him  of  goods  bought  by 
the  charterer  would,  unless  the  bill  of  lading  was  made 
deliverable  to  shipper  or  order,  divest  the  unpaid  vendor's 
right  of  stoppage  in  trantitu.  Under  a  charter  not  a  demise, 
the  master  would  be  a  mere  carrier,  and  not  the  char- 
terer's agent,  and  the  right  of  stoppage  would  remain  (p). 
(4)  If  a  chartered  ship  earned  salvage,  the  salvage  reward 
would  go  to  the  charterer  if  the  charter  were  a  demise ;  to  the 
owner  if  the  charter  were  not  a  demise  (g).  (5)  Where  statutory 


the  management  and  employment  of  the  ship.  That  has  been  called  a  letting  or 
demise  of  the  ship.  The  right  expression  is  that  it  is  a  parting  with  the  whole 
possession  and  control  of  the  ship."  Cf.  per  Lopes,  L.J.,  at  p.  261.  This  Tiew  la 
approred  bj  the  House  of  Lords  in  the  same  case ;  (1893),  A.  C.  8. 

(n)  Sandeman  t.  Scwt  (1866),  L.  R.  2  Q.  B.  86,  96 ;  Baumooll  v.  Gikhresi  A 
Co,  (1893),  A.  C.  8 ;  Manchester  Trust  t.  Famess  Withy  4r  Co.  (1895),  2  Q.  B. 
539  (C.A.);  and  see  Article  18. 

(o)  cf.  BaumvoU  t.  Gilchrest  ^  Co.  (1893),  A.  C.  8. 

(p)  Bemdtson  t.  Strang  (1868),  L.  R.  3  Ch.  588 ;  Ex  parte  JRoievear  China  day 
Co.  (1879),  L.  R.  11  Ch.  D.  560.     Vide  pott,  Articles  68,  69.  • 

(q)  Videpost^  Article  121. 
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duties  are  imposed  on  the  "  owner  *'  of  a  shin,  such  as  the  duty 
of  paying  for  the  burial  of  cattle  washed  asnore  from  a  ship  or 
wreck,  in  the  absence  of  express  provisions  in  the  charter,  the 
charterer  would  be  liable  if  the  charter  were  a  demise,  the  owner 
if  it  were  not(r).  Lord  Esher's  judgment  in  Baumvoll  v. 
Crilehrest  d  Co.  ($)  suggests  that  the  true  distinction  between 
the  two  classes  of  charter  is  whether  the  owner  has  for  the 
time  parted  with  *'the  whole  possession  and  control  of  the 
ship." 

I.  Cases  in  which  a  charter  has  been  held  no^  to  be  a 
demise. 

Case  1. — ^A.  chartered  a  ship  to  C,  to  sail  to  X.,  and  load,  from  G/s 
ageat  there,  car$i;o  to  be  stowed  at  merchant's  risk  and  expense.  The 
captain  to  sign  bills  of  lading  if  required  at  any  rate  of  freight  without 
prejudice  to  the  charter. 

At  X.  goods  were  shipped  by  shippers  who  knew  nothing  of  the  charter 
under  a  bill  of  lading  signed  by  the  master. 

Meldf  that  A.  bad  not  parted  with  the  possession  of  the  ship ;  that  the 
master  was  still  A.'s  servant,  and  that  bis  signature  to  a  bill  of  lading 
bound  A.  That  the  stowage  of  goods  was  by  a  stevedore  appointed  by 
the  charterers,  though  ultimately  paid  by  the  owners,  made  no  dififer- 
ence  (t). 

Case  2. — A.  entered  into  a  charter  with  C.  that  his  ship  being  staunch, 
*'  and  so  maintained  by  owners,  shall  be  placed  under  the  direction  of  the 
charterer  *'  for  conveyance  of  goods  within  specified  limits.  **  The  steamer 
to  be  let  for  the  sole  use  of  charterers  and  for  their  benefit  for  six  months. 
.  •  •  Charterers  to  have  whole  reach  of  hold  and  usual  places  of  loading, 
room  being  reserved  to  owners  for  crew.  .  .  .  Captain  to  use  despatch  in 
prosecuting  voyage,  and  crew  to  render  customary  assistance  in  loading ; 
captain  to  sign  bills  of  lading  .  .  .  and  to  follow  the  instructions  of  the 
charterers  as  regards  loading  •  •  •  coals  at  cost  of  charterers,  owners 
finding  all  ship's  stores,  and  paying  crew's  wages  .  •  •  captain  to  furnish 
charterers  with  log,  and  to  use  sails  when  possible  to  save  coals  •  •  • 
vessel  to  be  returned  at  end  of  period  by  charterers.'' 

As  a  fact,  A.  paid  the  master  and  crew. 


(r)  cf.  Trinity  House  t.  aark  (1815),  4  M.  &  S.  288;  post^  p.  7.  On  the 
liability  of  a  ship  in  rem  for  a  collision,  when  the  charter  amounts  to  a  demise, 
see  Tha  Tasmania  (1888),  13  P.  D.  110 ;  and  Article  122,|>osi.  On  the  personal 
liability  of  the  owner  of  a  ship  proceeded  against  in  rem,  see  The  Dictator  (1892), 
P.  304. 

(s)  (1892),  1  Q.  B.  253 ;  (1893),  A.  C.  8. 

(0  Samdem/an  v.  Sourr  (1866),  L.  R.  2  Q.  B.  86.  If  A.  had  parted  with  the 
possession  and  control  of  the  ship,  he  would  not  have  been  bound  by  the  acts  of  a 
master  who  was  not  his  servant,  even  to  shippers  ignorant  of  the  charter.  Baum" 
tJoWv.  Gilchrest  (1892),  1  Q.  R  253;  (1893),  A.  C.  8.  But  a  clause  that  the 
captain  in  signing  bills  of  lading  shall  be  the  charterer's  servant,  will  not  free  the 
owner  from  liability  on  such  bills  of  lading  to  shippers  ignorant  of  the  clause. 
Manchester  I^rust  v.  Fumess  Withy  4r  Co,  (1895),  2  Q.  B.  639  (C.A.).  Steel  r. 
Lester,  vide  past,  is  explained  in  that  case  by  Lopes,  L.J.  (1892, 1  Q.  B.  at  p.  261), 
as  turning  on  the  owner's  appointment  of,  and  power  of  dismissing,  the  captain. 
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ffeld,  that  there  was  do  demise ;  and  that  A.  was  still  responsible  for 
acts  of  the  master  and  crew,  both  to  the  public  and  to  C.  (ii). 

Ccue  3. — A.,  registered  as  the  '' managing  owner  "  of  a  ship  under  the 
Merchant  Shipping  Acts,  made  an  agreement  wi^  E.,  the  master,  that  E. 
should  take  the  ship  wherever  he  chose,  shipping  whatever  cargo  he 
thought  fit,  engaging  the  crew,  and  paying  A.  one-third  of  the  net  profits. 
A.  under  this  agreement  had  no  control  over  the  vessel.  E.  made  a 
charter,  which  A.  knew  nothing  about,  with  C,  "  between  E.,  master,  for 
and  on  behalf  of  the  owners.'^  Held,  that  this  arrangement  did  not  amount 
to  a  demise  to  E.,  but  that  A.  still  remained  liable  to  the  public  as 
**  managing  owner  "  (sc). 

Case  4.-— C.  hired  a  steamer  for  the  day  from  A.,  who  sent  him  this 
memorandum :  "  I  note  that  the  S,  is  engaged  to  you  for  X.  for  May  28,  at 
hire  per  day  of  £6,  your  party  not  exceeding  fifty  persons.*'  A.  employed 
and  paid  the  master  and  crew,  who  navigated  the  vessel.  Held,  that  C. 
had  no  such  exclusive  possession  as  to.  justify  him  in  expelling  a  stranger 
who  came  on  board  by  consent  of  the  captain,  though  he  could  sue  A.  for 
breach  of  contract  (y). 

II.  Cases  where  it  was  held  that  the  charter  amounted  to 
a  demise. 

Case  5. — A.  by  deed  appointed  E.  to  command  a  ship  on  a  certain 
voyage,  paying  a  certain  freight  to  A.  and  retaining  the  surplus  for  him- 
self ;  A.  nad  a  super-cargo  on  board  with  power  to  supersede  E.  if  he  mis- 
conducted himself.  By  another  instrument  E.  was  to  be  paid  wages  by 
A.  The  deed  or  charter  was  made  bona  fide,  and  persons  who  shipped 
goods  were  aware  of  it.  Held  (by  the  House  of  Lords),  that  E.  was  owner 
of  the  ship  pro  tempore,  and  was  alone  liable  to  shippers  on  the  bill  of 
lading  (z). 

Case  6. — A.  had  purchased  a  ship  for  the  purpose  of  selling  it  to  C. 
under  an  agreement  which  provided  for  payment  of  part  of  the  purchase- 
money  down,  and  part  at  the  expiration  of  a  charter  of  the  same  date. 
Under  this  diarter  A.  agreed  to  let  and  C.  to  hire  the  steamer  for  four 
months,  the  charterer  to  provide  and  pay  for  provisions  and  wages  of 
*captaiD,  ofScers,  engineers,  and  crew ;  owner  to  pay  insurance  and  main- 
tain steamer  in  an  efficient  condition  during  service ;  charterers  to  provide 
and  pay  for  coal,  port-charges,  pilotage,  etc.  Payment  for  use  and  hire  of 
vessel  at  rate  of  £750  per  ^endar  month,  hire  to  continue  until  delivery 
of  ship  to  owners,  unless  lost.  Owner  has  option  of  appointing  chief 
engineer,  to  be  paid  by  the  charterers.  Owner  to  have  lien  on  cargoes 
for  freights  due  under  charter. 

C.  appointed  and  paid  captain,  officers,  and  crew ;  A.  appointed  chief 
engineer.    A.  was  registered  as  owner  and  managing  owner. 

Eeld,  that  A.  had  parted  with  the  possession  and  control  of  the  vessel. 


(u)  Omoa  Coal  and  Iron  Company  v.  Huntley  (1877),  2  C.  P.  D.  464. 

(x)  Steel  T.  Lester  (1877),  3  C.  P.  D.  121 ;  see  also  Christie  v.  Lems  (1821), 
2  B.  &  B.  410 ;  and  Saville  r.  Campion  (1819),  2  B.  &  Aid.  503 ;  and  compare 
with  Newberry  t.  Colvin  (1832),  1  CI.  &  F.  283. 

(y)  Dean  v.  Hogg  (1834),  10  Bing.  345 ;  see  also  Lucas  v.  Nockells  (1828), 
4  Bing.  729. 

(jr)  Nevoberry  v.  Colvin  (1832),  1  CI.  &  F.  283.  ^  , 
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80  tliat  he  was  not  liable  to  shippers  ignorant  of  the  charter  on  bills  of 
lading  signed  by  the  master  (a). 

Ckae  7. — A.  chartered  a  ship  to  C.  *'  to  be  placed  under  the  direction  of 
C,"  to  be  employed  within  certain  limits  as  ordered  by  G.  "  The  said 
steamer  is  let  for  the  sole  use  of  0.  and  for  his  benefit  for  three  or  more 
calendar  months  at  C.'s  option,  he  having  the  whole  reach  and  burden  of 
the  vessel,  freight  payable  till  the  vessel  is  again  returned  by  G.  G.  to 
supply  coals  and  pay  all  wages,  expenses,  etc.,  except  insurance.  The 
vessel  to  be  delivered  up  tb  A.  on  the  termination  of  the  charter  in  the 
same  good  order  and  condition  as  when  delivered."  Hddj  to  amount  to 
a  demise  of  the  ship  to  G.  (&). 

Case  8. — ^A.  "  granted  and  to  hire  and  freight  let "  his  ship  to  the 
Grown,  for  transport  for  three  months,  and  afterwards  for  so  lon^  ^ 
required.  The  master  and  crew  were  employed  and  paid  by  A.  HeLd^ 
that  the  Grown  was  temporarily  owner,  so  that  A.  was  not  liable  for  light 
dues  to  be  paid  by  "  the  owners  of  ships ; "  and  that  the  master  and  crew 
were  only  employed  by  A.  to  enable  the  Grown  to  enjoy  its  ownership  to 
the  best  advantage  (c). 


Article  S.—The  Bill  of  Lading. 

A  bill  of  lading  is  a  receipt  for  goods  shipped  on  board 
a  ship,  signed  by  the  person  who  contracts  to  carry  them, 
or  his  agent,  and  stating  the  terms  on  which  the  goods  were 
delivered  to  and  received  by  the  ship.  It  is  not  the  con- 
tract, for  that  has  been  made  before  the  bill  of  lading  was 
signed  and  delivered,  but  it  is  excellent  evidence  of  the 
terms  of  the  contract  (d). 


(a)  Bawnvoll  v.  Qilchrett  (1893),  A.  C.  8.    See  Article  18,  post^  and  Belcker  v. 
Capper  (1842),  4  M.  &  G.  502. 


(6)  MeiJdereid  v.  TTtfrt  (1876),  IQ.  B.  D.  428. 


(c)  Master  of  Trinity  Ifotae  t.  Vhrk  (1815),  4  M.  &  S.  288.  This  case,  as  also 
Frazer  v.  Marsh  (1811),  13  East,  238,  and  kutton  v.  Bragg  (1816),  7  Tannton, 
14,  have  been  so  mnch  distinguished  and  doubted,  especially  in  Cht<siie  v.  Lewis 
(1821),  2  B.  &  B.  410,  and  Sandeman  v.  Scurr  (1866),  L.  R.  2  Q.  B.  86,  that  they 
cannot  be  considered  of  much  authority.  Lord  Ellenborough's  language  in 
JFhxzer  v.  Marshy  laying  stress  on  the  loss  of  "  control  and  possession  "  by  the 
owner,  is  however  cited  with  approval  by  I«ord  Esher  in  BawnvoU  v.  Qilchrest 
(1892),  1 Q.  B.  at  p.  259 ;  and  by  Lord  Herschell  (1893),  A.  C.  at  p.  18.  The  old 
style  of  <'  granting  to  hire  and  to  freight  let,''  has  dropped  out  of  charters,  and 
the  modem  form  of  charter,  ^It  is  mutually  agreed  between  A.,  owner  of  the 
8.  and  C,  that  the  8,  shall  proceed  to  X.  and  there  load  a  cargo,"  can  rarely,  if 
erer,  be  construed  as  a  demise.  Some  American  charters  are  made  by  deed,  and 
run  that  the  parties  to  the  deed  "covenant  and  agree  in  the  freighting  and 
chartering  of  the  vessel,"  and  the  charterer  "  covenants  to  charter  and  hire,"  but 
the  whole  frame  of  the  charter  shows  that  no  demise  is  intended.  Some  charters 
go  so  far  that  the  owner  only  contracts  ''to  provide  a  screw  steamer,"  of  a 
certain  class  and  tonnage,  for  a  certain  voyage.  If  the  charter  does  amount  to  a 
demise,  the  hirer  will  not  be  liable  for  damage  to  the  ship  through  the  act  of 
God  without  his  negligence.    Smith  v.  Drvmmcmd  (1883),  1  C.  &  E.  160. 

(d)  Per  Lord  Bramwell,  in  SeweU  v.  Bwrdick  (1884),  10  App.  C.  105.  When 
indorsed,  it  is  the  only  evidence  ;  vide  post,  p.  47. 
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8  BILLS  OF  LADING. 

The  terms  of  the  contract  may  also  be  gathered  from  the 
charter,  where  there  is  one, and  either  some  or  all  of  its 
terms  are  expressly  incorporated  in  the  bill  of  lading,  or 
where  the  charterer  is  also  the  shipper,  in  which  latter  case 
the  bill  of  lading  as  between  charterer  and  shipowner  is 
usually  merely  a  receipt  (e) :  from  the  mate's  receipt  (/), 
shipping-cards  {g\  placards,  or  handbills  (A)  announcing  the 
sailing  of  the  ship,  advice-notes,  or  freight-notes  (i);  or 
from  representations  by  the  broker,  or  other  agent  of  the 
carrier  (i). 

Note. — Shippers  are  nsnally  well  aware  of  the  terms  on  which 
goods  are  shipped  in  any  regular  line  or  trade,  as  the  bills  of 
lading  are  printed  and  sold  by  firms  of  stationers,  the  particulars 
of  the  goods  being  filled  in  by  the  shippers  themselves,  who 
then  leave  them  for  signature  at  the  offioe  of  the  broker  of  the 
line.  The  judgment  of  Mellish,  L.  J.,  in  Parker  v.  Souih  Eastern 
Bailway  Co.  (l\  in  its  assumption  that  a  person  taking  a  bill  of 
lading  must  necessarily  be  bonnd  by  all  its  terms,  for  he  knows 
that  Sie  contract  of  carriage  is  contained  in  it,  seems  a  little 
too  sweeping  in  view  of  the  actual  course  of  business.  Modem 
bills  of  lEkding  contain  *'  a  long  list  of  excepted  perils,  exemp- 
tions from  and  qualifications  of  liability,  printed  in  type  so 
minute,  though  clear,  as  not  only  not  to  attract  attention  to 
any  of  the  details,  but  to  be  only  readable  by  persons  of  good 
eyesight." 

A  qnestion  may  therefore  arise  whether  the  bill  of  lading 
really  represents  the  terms  of  the  contract  to  which  the  shipper 
agreed,  as  where  it  contains  in  small  print  very  unusual  clauses. 
Thus,  in  Crooks  v.  AUan  (w),  Lush,  J.,  in  delivering  judgment, 
said :  *'  If  a  shipowner  wishes  to  introduce  into  his  bill  of 
lading  so  novel  a  clause,  as  one  exempting  him  from  general 
average  contribution  ...  he  ought  not  only  to  make  it  clear 
in  words,  but  also  to  make  it  conspicuous  by  inserting  it  in 
such  type  and  in  such  part  of  the  document  that  a  person  of 


(e)  Vide  post,  Articles  18, 19 ;  and  see  £odocanachi  t,  Milbum  (1886),  18  Q.  B.  D. 
67. 

(/)  De  CUrmoni  v.  General  Stecm  Nav.  Co.  (1891),  7  Times  L.  R.  187. 

{g)  Peel  v.  Price  (1816),  4  Camp.  243. 

(A)  Phillips  V.  Edwards  (1858),  8  H.  &  N.  818. 

(0  See  Lipton  y.  Jesoott  Steamers  (1895),  1  €k)m.  Cases,  32 ;  where  the  terms 
of  a  bill  of  lading  were  made  paVt  of  the  contract  by  references  to  it  on  advice- 
notes  and  freight-notes. 

(*)  Hunqtdst  v.  Ditchell  (1800),  3  Esp.  64. 

(0  (1877),  2  C.  P.  D.  422. 

(w)  (1879),  5  Q.  B.  D.  38,  cf,  p.  41 :  and  see  Hodocanachi  v.  Milburn  (1886), 
18Q.B.  D.  67. 
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ILLEGALITY.  9 

ordinary  oapaoity  and  oare  ooold  not  £sdl  to  see  it.  A  bill  of 
lading  is  not  the  contract,  but  only  evidence  of  the  contract, 
and  it  does  not  follow  that  a  person  who  accepts  the  bill  of 
lading  which  the  shipowner  hands  him,  is  necessarily  and 
without  regard  to  circumstances  bound  to  abide  by  all  its 
stipulations." 

So  in  Lewis  v.  MKee  (n)  the  captain  was  held  not  affected  by 
a  restrictiye  indorsement  on  a  bill  of  lading,  to  which  his  atten- 
tion was  not  called,  and,  semlhle^  which  he  could  not  ordinarily 
and  reasonably  be  expected  to  see. 

The  same  principle  governs  the  effect  of  the  restrictive  stamps 
sometimes  affixed  in  London  to  bills  of  lading  for  parts  of  a 
journey,  for  which  one  through  bill  of  lading  has  already  been 
signed  (o).  The  question  is  similar  to  that  raised  in  the ''  cloak- 
room cases,"  which  are  fully  discussed  in  Watkina  v.  Bymill  (  p). 
There  would  be  two  questions  of  fact  for  the  jury  :  (1)  Was  the 
shipper  actually  aware  of  the  particular  clause  or  stamp  ?  (2)  If 
not,  were  reasonable  means  taken  to  inform  him  of  it,  and 
would  a  reasonable  man  have  been  aware  of  it  ?  While  a  shipper 
who  has  shipped  under  a  particular  form  of  bill  of  lading  for 
some  time  without  objection  would  be  treated  as  bound  by  its 
terms,  it  would  certainly  be  advisable  for  a  shipowner  to  give 
him  notice  of  any  change  in  that  form  (q). 

In  Richardson  v.  Bovmtree  (r)  the  House  of  Lords  approved 
questions  left  to  the  jury  as  follows :  (1)  Did  the  plaintiff 
know  that  there  was  writing  or  printing  on  the  ticket?  (2)  Did 
she  know  that  such  writing  or  printing  contained  conditions 
relating  to  the  terms  of  the  contract  of  carriage  ?  (3)  Did  the 
defendants  do  what  was  reasonably  sufficient  to  give  the 
plaintiff  notice  of  the  conditions. 


Article  4. — Effect  of  Illegality  on  a  Conti'oct  of  Affreightment. 

Where  the  contract  of  affreightment  cannot  be  performed 
without  a  violation  of  English  law,  it  is  void,  whether  the 
parties  knew  of  the  illegality  or  not,  when  it  was  entered 
into  («). 

(»)  (1868),  L.  R.  4  Ex.  58. 

(o)   Vide  post,  Arilde  22. 

(p)  (1883),  10  Q.  B.  D.  178.  See,  aa  to  passenger  tickets,  Acton  v.  Castle 
Hail  Co.  (1895),  1  Com.  Cases,  135. 

(q)  For  a  case  arising  from  changes  in  the  usual  form  of  bill  of  lading,  see 
De  Clermont  v.  General  Steam  Nav.  Co.  (1891),  7  Times  L.  R.  187. 

(r)  (1894),  A.  C.  217. 

(«)  Esposito  V.  Bowden  (1857),  7  £.  &  B.  762 ;  see  also  Barker  r.  Hodgson 
(1814),  3  M.  &  S.  267,  270;  Atkinson  v.  Ritchie  (1809),  10  East.  530,  at  p.  535. 
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10  ILLEGALITY. 

Illegality  by  foreign  law  is  treated  by  English  law  as 
impossibility  in  fact,  and  discharges  the  parties  where  it 
prevents  something  which  they  are  both  bound  to  do  within 
a  reasonable  time,  not  otherwise  defined  (t),  but  not  when 
it  only  prevents  an  act  which  one  of  them  has  agreed  to 
perform  within  a  fixed  time  (u). 

Where  a  contract  can  be  performed  in  two  ways,  one  of 
which  is  legal  and  the  other  illegal,  it  will  not  be  avoided  (x) 
unless  there  is  an  intention  to  perform  it  in  the  way  known 
to  be  illegal  (y). 

Case  1. — An  Italian  ship  was  chartered  by  an  Eaglishman  to  carry 
wheat  from  Husfiia  to  England ;  before  the  ship  arrived  at  the  Russian 
port  war  was  declared  between  England  and  Bussia,  and  so  continued  up 
to  the  day  when  the  lay-days  for  loading  would  have  expired.  Held,  that 
the  declaration  of  war  made  commercial  mtercourse  between  England  and 
Russia  illegal,  and  that  the  contract  was  therefore  dissolved  by  English 
law  (a). 

Case  2. — C.  chartered  in  France  A.'s  ship  to  load  pressed  hay  in  France, 
and  proceed  direct  to  London,  "  all  cargo  to  be  brought  and  taken  from 
ship  alongside.'*  C.'s  agent  told  the  captain  that  the  hay  was  to  be 
landed  at  a  particular  wharf  in  London,  and  the  captain  assented.  At  the 
time  of  making  the  charter,  the  import  of  French  hay  into  England  was 
ilJegal  by  English  law,  thoush  neither  party  knew  of  it.  On  arrival  at 
London,  when  landing  at  tne  proposed  wharf  was  found  illegal,  after 
eighteen  days'  delay  beyond  the  lay-days,  C.  unloaded  the  hay  **  alongside 
ship"  for  export  in  another  vessel ;  this  proceeding  was  not  illegal  To 
an  action  by  A.  for  demurrage,  0.  pleaded  that  the  contract  was  void  for 
illegality.  Eeld,  that  as  the  contract  could  be,  and  had  been,  performed 
legally,  by  taking  the  hay  alongside  for  exportation,  and,  as  there  was  no 
evidence  of  intention  to  perform  it  illegally  with  knowledge  of  its  illegality, 
it  was  not  void,  and  C.  was  liable  for  demurrage  (a). 


(0  Ford  r.  Coteswor th  (iSlO),  L.  R.  5  Q.  B.  544;  Cargo  ex  Argos  (^IB7Z),  L.  R. 
5  P.  C.  134,  and  note  to  Article  132,  post, 

(tt)  As  in  Blight  v.  Page  (1801),  3  B.  &  P.  295,  note;  see  also  Kirk  r.  Gtbbs 
(1867),  1  H.  &  N.  810. 

(j?)  Waugh  r.  Morris  (1873),  L.  R.  8  Q.  B.  208 ;  The  Teutonia  (1872),  L.  R.  4 
P.  C.  171 ;  Haines  r.  Busk  (1814),  1  Marshall,  191. 

(y)  Heslop  r.  Jones  (1787),  2  Chit.  550.  See  also  Cunard  v.  Hyde  (1858),  27 
L.  J.  Q.  B.  408 ;  and  Wilson  v.  Rankin  (1865),  L.  R.  1  Q.  B.  162,  in  which  the 

Elaintiff  was  held  to  have  no  illegal  intention,  and  Cunard  v.  Hyde  (1859),  29 
..  J.  Q.  B.  6,  in  which  he  was  held  gnilty. 

(«)  Esposito  v.  Bowden,  vide  supra.  See  also  Avery  r.  Bowden — Beid  r.  Hoskins 
(1856),  6  E.  &  B.  953. 

(a)  Waugh  v.  Morris  (1873),  L.  R.  8  Q.  B.  202  :  see  also  Cargo  ex  Argos  (1873), 
L.  R.  5  P.  C.  184,  where  illegality  by  French  law,  equivalent  by  English  Jaw  to 
impossibility  in  fact,  was  met  by  the  suggestion  that  the  charterer  might  unload 
'*  alongside,"  and  so  act  legally.  The  avoidance  must  be  limited  strictly  to  the 
acts  rendered  illegal.    Thus,  in  Storer  r,  Gordon  (1814),  3  M.  &  S.  308,  where 
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BLOCKADE.  11 

due  3. — A  Prnssian  ship  was  chartered  to  call  at  an  English  port  for 
orders  **  to  proceed  to  any  safe  port  in  Great  Britain  or  on  the  continent 
hetween  Havre  and  Hamhurg."  She  received  orders  at  Falmouth,  on 
July  11,  to  proceed  to  Dunkirk ;  on  July  19,  before  she  had  reached 
Dunkirk,  war  broke  out  between  France  and  Prussia.  Held,  that  the 
contract  was  not  dissolved,  as  the  charterer  could  name  some  safe  port 
within  the  charter  limits,  not*  being  French,  at  which  the  charter  could 
legally  be  performed  (5). 


Article  b.— Effects  of  Blockade. 

A  charter,  the  performance  of  which  requires  the  ranning 
of  a  foreign  blockade,  is  not  illegal  by  the  municipal  law  of 
England,  though  both  parties  knew  of  the  blockade  when 
the  charter  was  entered  into  (o).  The  only  effect  of  such 
knowledge  will  be  to  prevent  the  delay  caused  by  the 
blockade  from  putting  an  end  to  the  charter  (i). 

Bunning  a  blockade,  by  international  law,  involves  the 
confiscation  of  the  ship  if  captured  on  the  out  or  home 
voyage,  and  of  the  cargo,  if  its  owners  knew  or  might  have 
known  of  the  blockade  when  they  entered  into  the  contract 
of  carriage  (e). 

Case. — ^To  an  action  on  a  charter,  defendants  pleaded  that  "  it  was 
entered  into  for  the  purpose  of  running  the  blockade  of  the  southern  ports 
of  the  United  States."    Held^  no  answer  in  law  (/). 


a  ship  was  chartered  to  deliver  an  outward  cargo  on  payment  of  freight,  and 
carry  home  cargo,  the  seizare  of  the  outward  cargo  by  the  Government  before 
deiirery  was  held  to  absolve  the  charterer  from  payment  of  freight,  but  not  from 
the  liability  to  load  a  return  cargo.  Seizure  by  revenue  officers  will  be  primd 
fade  proof  of  illegality  of  voyage,  without  proving  actual  condemnation.  Blanck  v. 
Solly  (1818),  1  Moore,  531. 
(6)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171. 

(c)  The  Helen  (1865),  L.  R.  1  A.  &  E.  1 ;  Medeiros  v.  Hill  (1832),  8  Bing.  231 ; 
Moor$om  v.  Oreaves  (1811),  2  Camp.  626 ;  Naylor  v.  Taylor  (1828),  M.  &  M.  205. 

(d)  See  Article  30,  ^post ;  and  see,  as  to  contraband  cargo,  Ex  parte  Chavaase 
(1865),  11  Jut.  N.  S.  400.  The  effect  of  the  Foreign  Enlistment  Act,  1870  (33  & 
34  Vict,  c  90),  must  also  be  considered.  As  to  this,  see  United  States  v.  Felly 
(1899),  4  Com.  Cas.  100. 

(e)  The  Mercurius  (1798),  1  Rob.  80 ;  The  Alexander  (1801),  4  Rob.  93  ;  The 
Adonis  (1804),  5  Rob.  256,  259;  The  Exchange  (iSQS),  1  Edw.  39,  42 ;  The  James 
Cook  (1810),  1  Edw.  261 ;  Baltazzi  v.  Byder  (1858),  12  Moore,  P.  C.  168.  The 
headnote  to  the  latter  case  is  not  justified  by  the  report,  so  far  as  it  contradicts 
the  text. 


(/)  ITie  Helen,  vide  supra. 
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12  CONSTRVOTION  OF  THE  CONTRACT. 

Article  6. — Construction  of  the  Contract:  On  what  Principle. 

Charters  and  bills  of  lading  are  to  be  construed  in  the 
light  of  the  nature  and  details  of  the  adventure  contem- 
plated by  the  parties  to  them  (g). 

The  construction  to  be  given  to  charters  and  bills  of 
lading  is  not  an  unnecessarily  strict  one,  but  such  a  one  as 
with  reference  to  the  context  and  the  object  of  the  contract 
will  best  effectuate  the  obvious  and  expressed  intent  of  the 
parties  (h).  They  are  to  be  construed  according  to  their 
sense  and  meaning,  as  collected  in  the  first  place  from  the 
terms  used,  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally  in  respect  of  the  subject- 
matter,  as  by  the  known  usage  of  trade  or  the  like,  acquired 
a  peculiar  sense,  distinct  from  their  popular  sense ;  or  unless 
the  context  evidently  points  out  that  they  must  in  the  par- 
ticular instance,  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties,  be  understood  in  some  other  special 
and  peculiar  sense  (i). 

The  construction  of  a  charter  or  bill  of  lading  is  for  the 
Court,  unless  there  is  mutual  (k)  mistake  of  the  parties, 
ambiguity  (2),  or  some  peculiar  meaning  attached  to  the 
words  of  the  document  by  reason  of  the  custom  of  the  trade 
or  port  to  which  the  document  relates.  In  these  cases  the 
presence  of  the  mistake  or  the  meaning  of  the  words  will  be 
a  question  for  the  jury,  and  oral  evidence  will  be  admissible 
to  assist  their  decision  (7n) ;  whether  there  is  any  ground  for 


(g)  Maokill  r.  Wright  (1888),  14  App.  C.  per  Lord  Halsbury  at  p.  114 ;  Lord 
Watson  at  p.  116;  Lord  Macnaghten  at  p.  120,  Qlynn  y.  Margetson  (1893), 
A.  C.  351. 

(A)  Dimech  v.  Corlett  (1858),  12  Moore,  P.  C.  at  p.  224 ;  So,  per  Brett,  M.R., 
in  Sailing  Ship  Garston  r.  Hiokie  (1885),  15  Q.  B.  D.  580.  «  The  term  *  port '  is 
to  be  taken  in  its  business,  popular,  or  commercial  sense,  and  not  in  its  legal 
definition  for  revenue  or  pilotage  purposes,"  and  see^the  same  judge's  remarks  in 
SUvoart  v.  Merahants*  Marine  Ins.  Co.  (1885),  16  Q.  B.  D.  at  p.  627. 

(0  Per  Lord  Eldon  in  Robertson  v.  French  (1803),  4  East  at  p.  135,  cited  by 
Bowen,  LJ.,  in  HaH  v.  Standard  Marine  Ins.  Co.  (1889),  22  Q.  B.  D.  at  p.  501. 

(*)  JMxon  T.  Heriot  (1862),  2  F.  &  F.  760. 

CO  Cf.  The  Ourfeto  (1891),  P.  131. 

(m)  See  MHeselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83  (CA.),  where  oral  evidence 
was  admitted  to  explain  what  was  meant  by  "  alongside,"  and  ^  delirery  "  at  a 
particular  port. 

Digitized  by  ^^^JOQlC 


THE  LAW  OF  TEE  FLAG.  13 

the  admission  of  oral  evidence  on  these  points  (n)  will  be 
a  question  for  the  Court  (o). 

Exceptions  or  clauses  introduced  in  favour  of  one  party 
to  the  contract  are  to  be  construed  most  strictly  against 
him  (p). 

Case  1. — ^A  ship  was  chartered  to  proceed  to  X.,  a  river  port^  and  there 
load,  "  the  master  goaranteeing  to  carry  3000  tons  dead  weight  of  cargo, 
upon  a  draught  of  twenty-six  feet  of  water."  The  ship  could  carry  such 
a  cargo,  at  such  a  draught  in  salt,  but  not  in  fresh,  water.  Held^  that  as 
the  charter  showed  that  both  parties  contemplated  loading;  in  a  river, 
the  guarantee  must  be  applied  to  both  fresh  and  salt  water  {q). 

Case  2. — ^A  ship  was  chartered  '*  to  proceed  to  loading-berth,  North 
Dock,  Swansea,  and  there  load,  always  afloat,  a  full  cargo  .  .  •  lighteraf^e 
if  any,  necessary  to  enable  steamer  to  complete  loading  at  North  Dock, 
Swansea,  to  be  at  merchant's  risk  and  expense."  The  vessel  could  have 
loaded  **  always  afloat "  in  the  North  Dock,  but  could  not  at  neap  tides 
have  got  over  the  sill  fully  loaded.  To  avoid  waiting  till  spring-tides, 
the  shipowners  moved  the  ship  to  another  dock  when  partly  loaded ;  the 
charterers  claimed  the  cost  of  carrying  cargo  to  the  other  dock.  Ileld^ 
that  the  clause  as  to  lighterage  was  sufficiently  ambiguous  to  admit  ex- 
trinsic evidence  in  the  shape  of  telegrams  between  the  parties  before 
signing  the  charter  to  explain  it  (r). 


Artide  7. — Canstrtiction  of  the  Contract, — By  what  Law. 

The  construction  of  charterparties  and  bills  of  lading 
must  be  governed  by  the  law  by  which  it  appears  from  all 
the  circumstances  that  the  parties  iutended  to  be  bound  (s). 
Though,  in  the  absence  of  clear  evidence  of  intention,  the 
presumption  in  the  case  of  contracts  generally  is  that  such 
law  was  the  lex  loci  contractvs,  the  law  of  the  place  where 


(n)  As  to  Tariation  of  charters  or  bills  of  lading  by  parol  evidence,  see 
Thompson  r.  Brown  (1817),  7  Taunt.  656 ;  White  v.  Parkin  (1810),  12  East,  57« ; 
Zeduo  T.  Ward  (1888),  20  Q.  B.  D.  at  p.  480. 

(o)  Bowes  V.  Shand  (1877),  L.  R.  2  App.  C.  455,  462 ;  Ashforth  v.  Bedford 
(1873),  L.  R.  9  C.  P.  20.    As  to  evidence  of  usage,  see  Article  8. 

(p)  Burton  t.  English  (1883),  12  Q.  B.  D.  at  p.  222,  per  Bowen  L.J. ;  c/. 
Norman  v.  BinningUm  (1890),  25  Q.  B.  D.  at  p.  477.  The  Waikato  (1899), 
1  Q.  B.  56  (C.  A.). 

(g)  The  Norway  (1865),  3  Moore,  P.  C,  N.  S.  245.  Cf.  ffari  v.  Standard 
Marine  Co,  (1889^  22  Q.  B.  D.  499  ;  MackUl  v.  Wright  (1888),  14  App.  C.  106. 

(r)  The  Curfew  (1891),  P.  131.  See  The  Nifa  (1892),  P.  411,  when  such 
eWdence  was  rejected,  there  being  no  ambiguity. 

(#)  The  Industrie  (1894),  P.  58  (C.A.);  Handyn  v.  Talisker  Distillery  (1894), 
A.  C.  at  p.  207  per  Lord  Herschell.  For  an  illustration  of  the  application  of  this 
principle,  see  Boyal  Exchange  Ins.  Corp,  y,  Sjoforsakrings  Vega  (1902),  2  K.  B. 
at  p.  394, 
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14  THE  LAW 

the  contraot  was  made  (t\  it  is  submitted  that  in  the  absenoe 
of  any  express  indication  of  intention  as  between  the  parties 
to  a  contraot  of  affreightment,  there  is  a  strong  presumption 
in  favour  of  the  law  of  the  ship's  flag  («). 

Whoever  puts  his  goods  on  board  a  foreign  ship  to  be 
carried  authorises  the  master  to  deal  with  them  according 
to  the  law  of  the  ship's  flag,  unless  that  authority  is  limited 
by  express  stipulation  between  the  parties  at  the  time  of 
the  agreement  (a?),  and  this  may  be  so  in  cases  of  necessity, 
though  the  intention  of  the  parties  is  found  to  be  that  the 
contraot  should  be  governed  by  another  law  than  that  of  the 
ship's  flag  (y). 

Que  1. — C.,  a  British  subject,  chartered  a  French  ship  at  a  Danish  port 
for  a  voyage  from  Hayti  to  France  or  England  at  charterer's  option.  The 
master  in  a  Portuguese  port  gave  a  bottomry  bond,  binding  snip,  freight, 
and  cargo.  C.  as  cargo-owner,  haviog  to  pay  under  the  bond,  called 
upon  the  shipowner  to  indemnify  him.  The  shipowner  abandoned  the 
ship  and  freight  to  him.  This  was  a  good  defence  at  French,  but  not  at 
English  law.  Edd^  that  the  French  law,  being  the  law  of  the  ship's  fiag^ 
governed  the  relations  of  the  parties  to  the  charter  (z), 

Ccue  2. — C,  domiciled  in  England,  shipped  goods  under  a  charter  made 
in  London  on  an  Italian  ship  bound  for  England.  The  master  in  a 
Portuguese  port  gave  a  bottomry  bond  on  ship,  cargo,  and  freight.  He 
did  not  communicate  with  his  owners,  but  could  have  done  so.  By 
Enji^lish  law  communication  imder  such  circumstances  was  necessary ;  by 
Italian  law  it  was  unnecessary.  Edd,  that  the  powers  of  the  master  to 
deal  with  the  goods  were  governed  by  Italian  law^  being  the  law  of  the 
ship's  flag  (a). 

Case  3. — ^A  German  ship,  with  German  master,  was  chartered  by  German 
charterers  from  Russia  to  England.  Charterparty  and  bill  of  lading  were 
in  English.  Edd,  the  German  law  must  govern  the  interpretation  of  the 
documents  (5), 

Case  4. — A  charter  was  made  in  England  in  the  English  form  of  a 


(0  In  re  Missouri  S.8,  Co.  (1889),  42  Ch.  D.  at  pp.  336,  338,  340 ;  Chartered 
Bank  v.  Netherlands  Contpany  (1883),  10  Q.  B.  D.  521,  529,  540 ;  Jacobs  4t  Co.y. 
Credit  Lyonnais  (1884),  12  Q.  B.  D.  589 ;  Exports  Dever,  In  re  Suss  (1887),  18 
Q.  B.  D.  at  p.  666. 

(u)  Lloyd  y.  Guibert  (1865),  L.  R.  1  Q.  B.  115 ;  The  Gaetano  e  Maria  (1882\ 
7  K  D.  1,  137  (C.A.)  at  p.  147 ;  The  August  (1891),  P.  at  pp.  342,  343 ;  The 
Bahia  (1864),  B.  &  L.  292,  301. 

(x)  The  Oaetano  e  MariOy  supra,  per  Brett,  L. J.,  at  pp.  147,  148 ;  per  Cotton, 
L.J.,  at  p.  149 ;  The  Kamak  (1869),  L.  B.  2  P.  C.  505. 

(y)  The  Industrie  (1894),  F.  58  (C.A.). 

(«)  Lloyd  r.  Guibert  (1S66),  L.  R.  1  Q.  B.  115. 

(a)  The  Gaetano  e  Maria  (ISS2),  7  P.  D.  1,  137. 

(6)  The  Express  (1872),  L.  R.  3  Adm.  597 ;  The  August  (1891),  P,  329  :_but 
see  Case  4. 
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OF  THE  FLAG.  15 

German  ship,  containiDg  the  clause,  *'  freight  payable  ...  per  ton  do* 
livered."  At  a  port  of  refage  the  master  sold  damaged  cargo.  By 
German  law  full  freight  would  be  payable  in  such  a  case ;  by  Euglish  law 
it  would  not  Eeld^  by  C.A.  (reversing  Barnes,  J.)  that  it  was  the  inten- 
tion of  the  parties  to  make  an  English  contract,  and  therefore  no  freight 
was  payable  (c). 

Case  5. — ^A  passenger  with  luggage  embarked  on  an  English  vessel  on  a 
Toyage  from  England  for  France  under  a  ticket  bought  in  England.  The 
luggage  was  lost;  the  ticket  under  English  law  freed  the  ship  from  liability ; 
the  French  law  would  render  the  ship  liable  in  spite  of  the  ticket.  EM^ 
that  the  English  law  must  prevail,  being  both  the  law  of  the  flag,  and 
the  lex  loci  contractus^  and  being  also  necessary  to  sive  some  meaning  to 
conditions  in  the  ticket  which  would  be  invalid  by  French  law  (cQ. 

Case  6. — An  English  company  chartered  an  English  ship  to  C,  a  citizen 
of  the  United  States,  to  carry  cattle  from  Boston  to  England.  The  charter 
was  made  in  Boston,  and  contained  a  clause  protecting  the  shipowner  from 
liability  for  the  negligence  of  his  master  or  crew.  Such  a  provision  was 
void  by  the  law  of  Massachusetts  as  contrary  to  public  policy,  but  valid  by 
Engliflli  law.  The  cattle  were  lost  by  the  negligence  of  the  master  and 
crew.  C.  claimed  against  the  company,  who  pl^ed  that  they  were  not 
liable.  Eeld^  by  Ghitty,  J.,  that  the  contract  must  be  governed  by  English 
law ;  generally,  as  the  law  of  the  flag ;  and  in  particular  as  the  law  the 
parties  shewed  their  intention  to  be  bound  by.  The  Court  of  Appeal 
afBrmed  his  decision  on  the  second  ground  (e). 

Com  7. — ^E.,  an  English  merchant  shipped  ^oods  in  an  English  port  to 
be  carried  to  a  Dutch  port  in  a  ship  registered  m  Holland,  and  carrying  the 
Dutch  flag,  belonging  to  a  company  registered  in  Holland,  and  also  regis- 
tered in  England  as  an  English  joint  stock  company.  The  bill  of  lading 
was  in  the  English  language  and  form,  and  described  the  company  as  a 
**  limited  company."  Eeld,  that  the  intention  of  the  parties  was  that  the 
contract  should  be  governed  by  English  law,  thus  setting  aside  the  prima 
fade  application  of  the  law  of  the  flag  (/). 

Note. — The  general  rule  of  law  is  undoubted,  that  while  the 
intention  of  the  parties  to  a  contract  is  the  real  guide  in  deter-^ 
mining  by  what  law  they  intended  their  contract  to  be  governed, 
yet,  in  the  absence  of  any  evidence  of  a  different  intention,  the 
law  of  the  country  where  the  contract  was  made  is  presumed  to 
be  the  governing  law.    The  cases  preceding  In  re  Missouri  8,8. 


(c)  The  Industrie  (1894),  P.  58  (C.A.). 

(d)  P.  A  0.  Company  v.  Shand  (1865),  3  Moore,  P.  C,  N.  S.  272.  See  also 
Moore  v.  Harris  (1876),  L.  R.,  1  App.  C.  318,  where  also  the  law  of  the  flag  and 
the  lex  loci  contractus  were  the  same.  It  is  not  possible  to  lay  down  any  flxed 
rale  as  to  the  lex  loci  contractus  from  these  two  cases ;  particnlarly  as  in  Lloyd 
T.  GuSbert  (1865),  L.  R.  1  Q.  B.  115,  Wilies,  J.,  took  the  case  of  bills  of  lading 
in  foreign  ports,  stich  as  Alexandria,  as  showing  the  absurdity  of  the  lex  loci 
contractus  as  a  general  rale.  In  The  Stettin  (1889),  14  P.  D.  142,  the  law  of 
the  flag,  the  law  of  the  place  of  performance,  and  the  law  of  the  place  where 
the  contract  was  made,  were  shewn  to  be  identical ;  and  it  therefore  became 
unnecessary  to  decide  between  them. 

(e)  In  re  Missouri  8,8,  Co.  (1889),  42  Ch.  D.  321. 

(/)  Chartered  Bank  t.  Netherlands  India  8team  Company  (1883),  10  Q.  B.  D. 
521. 
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16  THE  LAW  OF  TEE  FLAG. 

Co.  (g)  suggest  that  in  the  oase  of  oontraots  of  affireightment 
there  is  a  strong  presumption  in  favour  of  the  law  of  the  ship's 
flag ;  and  this  view  was  taken  by  Chitty,  J.,  in  the  Missouri 
case,  where  at  p.  327,  after  citing  Lloyd  v.  Ouibert  (h),  he  said 
that  the  principle  upon  which  that  case  proceeded  (the  law  of 
the  flag)  '*  is  not  confined  to  the  particular  facts  of  that  case, 
but  is  applicable  and  ought  to  be  applied  not  merely  to  ques- 
tions of  construction,  and  the  rights  incidental  to  and  arising 
out  of  the  contract  of  affreightment,  but  to  questions  as  to  the 
validity  of  the  stipulations  in  the  cont]'fiU)t  itself.  ...  It  is  just 
to  presume  that  m  reference  to  all  such  questions  the  parties 
have  submitted  themselves  to  the  law  of  one  country  only,  that 
of  the  flag ;  and  so  to  hold  is  to  adopt  a  simple  natural  and  con- 
sistent rule."  The  conclusions  of  his  judgment  rest  *'  first  on 
the  general  ground  that  the  contracts  are  governed  by  the  law 
of  the  flag ;  and  secondly  on  the  particular  ground  that  the 
parties  were  contracting  with  a  view  to  the  law  of  England." 
The  Court  of  Appeal,  stating  the  general  principle  of  the  lex  lod 
corUraduSf  find  that  the  parties  contemplated  that  their  contract 
should  be  governed  by  English  law  (which  was  also  the  law  of 
the  flag),  but  say  nothing  either  for  or  against  the  law  of  the 
flag  as  a  general  presumption. 

In  the  later  case  of  The  Industrie  (t),  however,  the  Court  of 
Appeal  has  laid  down  a  distinction  between  the  powers  of  the 
master  in  a  port  of  distress,  in  matters  not  provided  for  by 
the  contract,  where  the  law. of  the  ship's  flag,  the  only  law  the 
master  may  be  expected  to  know,  is  taken  as  a  guiding  rule, 
as  in  the  case  of  The  Gaetano  e  Maria  (k)^  and  cases  where  it 
appears  to  be  the  intention  of  the  parties  that  their  contract 
shall  be  construed  by  a  particular  law,  and  so  construed  it  deals 
with  the  matter  in  dispute,  as  in  The  Industrie  (t).  So  far, 
therefore,  as  the  powers  of  the  master  as  agent  of  necessity  are 
concerned,  it  is  submitted  that  the  previous  authority  of  Lloyd 
V.  Guihert  (K)  and  The  Gaetano  e  Maria  (A;)  followed  in  The 
August  (Z),  on  these  points  is  not  shaken,  and  in  view  of  these 
cases  the  cases  of  The  Hamburg^  Duranty  v.  Hart  (w),  The  San 
Boman  (n) ;  and  The  Wilhelm  Schmidt  (o),  so  far  as  they  set  up 
another  standard  of  construction  than  the  law  of  the  flag,  are 
of  very  doubtful  authority. 


(g)  In  re  Missouri  8,8.  Co.  (1889),  42  Ch.  D.  321. 

(A)  (1865),  L.  B.  1  Q.  B.  115,  125. 

(•)  (1894),  P.  68. 

(k)  (1882),  7  P.  D.  137. 

(0  (1891),  P.  329. 

(m)  (1864),  B.  &  L.  253,  260,  272. 

(n)  (1872),  L.  R.  3  Adm.  583 ;  L.  R.  5  P.  C.  301. 

(0)  (1871),  25  L.  T.  34;  1  Asp.  Mar.  C.  82. 
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ADMI8BIBILITT  OF  CUSTOMS,  17 

Artide  9.— Evidence  of  TJsage^  when  admissible. 

A  charter  is  so  far  conclusive  as  to  the  terms  of  the  con- 
tract expressed  in  it,  that  what  is  not  in  the  charter  cannot 
be  part  of  the  terms  (p). 

To  this  there  is  an  exception  that  customs  of  trade  which 
regulate  the  performance  of  the  contract,  but  do  not  change 
its  essential  character,  are  tacitly  incorporated  in  the  con- 
tract, though  not  expressed  in  it  (q),  on  the  ground  that  the 
parties  to  the  contract  must  be  presumed  to  have  contracted 
with  reference  to  such  customs  (r). 

Customs  of  trade  may  control  the  mode  of  performance 
of  a  contract,  but  cannot  change  its  intrinsic  character  (s). 
Thus  if  the  express  terms  of  the  charter  are  inconsistent 
with  the  alleged  usage,  evidence  of  the  usage  will  not  be 
admissible  (;). 

Evidence  of  usage  is  therefore  admissible  to  explain 
ambiguous  (t)  mercantile  expressions  in  a  charter,  or  to  add 
incidents,  or  to  annex  usual  terms  and  conditions  which  are 
not  inconsistent  with  the  written  contract  between  the 
parties,  but  not  for  any  further  purpose  (u). 

It  is  still  more  admissible  to  explain  the  contract  of 


(p)  The  truth  of  an  oral  representation  not  embodied  in  the  charter  may 
however  be  a  condition  precedent  to  the  yaliditj  of  the  charter,  or  a  collateral 
warranty,  the  breach  of  which  giyes  rise  to  an  action  for  damages.  See  £>e 
LataalU  r.  Gvildford  (1901),  2  K.  B.  215  (C^),  and  the  cases  cited  therein. 

(q)  Bobinsan  ▼.  Moilett  (1875),  L.  R.  7  H.  L.  802,  at  p.  811,  per  Blaokbnm,  J. 
See  also  Brett,  J.,  at  p.  819,  and  Lord  Chelmsford,  p.  836.  The  custom  may 
be  ezclnded  by  express  words,  Brenda  Co.  y.  Oreen  (1900),  1  Q.  B.  518,  **  any 
costom  of  the  port  to  the  contrary  notwithstanding."  On  the  nature  of  a 
•*  custom  of  trade,'*  see  per  "Willes,  J.,  'in  Meyer  y.  Drester  (1864),  16  C.  B.,  N.  S. 
at  p.  662. 

(r)  Kirchner  r.  Venui  (1859),  12  Moore,  P.  C.  361,  399. 

(«)  MoUett  r.  Bobinaon  (1870),  L.  R.  5  C.  P.  656,  per  WiUes,  J.,  see  also  L.  R. 
7  H.  L.  at  p.  836.     The  Nifa  (1892),  P.  411. 

(t)  E,g,  **  freight "  which  is  a  well-undentood  term  in  a  contract,  cannot  be 
explained  by  usage ;  KrcUl  r.  Burnett  (1877),  25  W.  R.  305  ;  though  its  method 
of  payment,  which  varies  in  each  port,  can :  Brown  r.  Byrne  (1854),  3  £.  &  B. 
702 ;  FaUkner  y.  Earle  (1863),  3  B.  &  S.  360 ;  The  Norway  (1865),  3  Moore  P.  C, 
N.  a  245.  In  Aktie$elkab  Helios  y.  Bkman  (1897),  2  Q.  B.  83  (C.A.),  evidence 
of  custom  was  admitted  to  explain  the  meaning  of  the  words  **  alongside  *'  and 
**  delivery "  in  the  port  of  London.  See  also  Stephens  v.  Winiringham  (1898), 
3  Com.  Cases,  169. 

(tt)  Bdrinson  v.  Moilett  (1875),  L.  R.  7  H.  L.,  pp.  802,  815  per  Mellor,,  J.        , 
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18  ADMISSIBILITY 

which  a  bill  of  lading  is  evidence,  as  the  bill  of  lading  is 
not  the  contract,  but  only  eyidence  of  the  contract  {x). 

In  general,  therefore,  the  term  "  loading  "  will  be  con- 
strued by  the  usages  of  the  port  of  loading  (y),  **  discharge  " 
by  the  usages  of  the  port  of  discharge  {z\  the  method  of 
payment  of  freight,  in  the  absence  of  express  proyisions  (a) 
by  the  usages  of  the  port  where  freight  is  payable  (b) ;  for 
where  the  performance  of  a  contract  has  reference  to  a 
particular  trade  the  party  contracting  is  necessarily  obliged 
to  make  himself  acquainted  by  due  inquiry  with  the  usages 
of  that  trade  (c). 

Usages  or  customs  to  be  enforced  by  the  Courts  must  be — 
1.  reasonable ;  2.  certain ;  3.  consistent  with  the  contract ; 
4.  universally  acquiesced  in  ;  5.  not  contrary  to  law. 

Note. — In  a  charter  to  discharge  ''  according  to  the  custom  of 
the  port,"  the  jury  were  directed  "  that  *  custom '  in  the  charter 
did  not  mean  custom  in  the  sense  in  which  the  word  is  some- 
times used  by  lawyers,  but  meant  a  settled  and  established 
practice  of  the  port,"  and  the  House  of  Lords  approved  this 
direction  {d).  Tnis  seems  to  require  a  less  rigorous  standard  of 
proof  than  in  the  case  of  a  legal  custom.  The  nature  of  a 
binding  custom  has  been  thus  illustrated  :  *'  In  order  that  the 
shippers  should  be  taken  to  have  impliedly  given  leave  to  stow 
the  goods  on  deck,  the  shipowners  must  prove  a  practice  so 
general  and  universal  in  the  trade,  and  in  the  particular  port 
from  which  the  goods  were  taken,  that  every  one  shipping  goods 
there  must  be  taken  to  know  that  other  people's  g<K)ds,  if  not 
his  goods,  might  probably  be  stowed  on  deck '  (e). 


(jc)  See  Andrew  v.  Moorhouse  (1814),  5  Taunton,  4-35. 

(y)  E.g.  Tha  Skandinav  (1881),  51  L.  J.  Ad.  93;  Fullagscn  r.  Waiford(lSHS), 
1  C.  &  E.  198 ;  Cuthbert  v.  Cumming  (1855),  11  Ex.  405;  Zeidmann  r,  Schuitz 
(1853),  14  C.  B.  38 ;  ZatDsan  v.  Bume$9  (1862),  1  H.  &  C.  396. 

(«)  Marzetti  v.  Smith  (1883),  49  L.  T.  580;  PetfX)Cochino  v.  Bott  (1874> 
L.  R.  9  C.  P.  855 ;  Atte  r.  Stumore  (1884),  1  C.  &  E.  319. 


(a)  Qulf  Line  r.  Laycock  (1901),  7  Com.  C.  1. 

{bS  See  note  (t). supra;  poaty  note  p.  21. 

(o)  Per  Willes,  J.,  in  Rwaian  Co.  v.  De  Silva  (1863),  13  C.  B.,  N.  S.  610,  617, 
and  see  cases  and  rules  laid  down  in  notes  to  Wigglesworth  ▼.  Dattison,  1  Smith, 
L.  a,  11th  ed.,  pp.  545-578. 

(<0  Postkthvoaite  v.  Freeland  (1880),  5  App.  C.  at  p.  616. 

(tf)  Newall  V.  Royal  Exchange  Shipping  Co.  (1886),  33  W.  R.  342, 868,  at  p.  869 ; 
on  the  facts  of  which  see  Royal  Exchange  Co,  y.  Dixon  (1886),  12  App.  0.  at  p.  18. 
The  practice  of  the  only  shipper  at  the  port  for  30  years  has  been  held  not  to  con- 
stitute a  custom  of  the  port:  Claowich  y.  Hutcheaon  (1887),  15  Sc.  Sess.  C.  4th 
ser.  11.  Othermse  at  the  port  of  Newlyn  :  Temple  y.  J?iiiifia//«(1902),  18  T.  L.  R. 
822. 
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I.  Cases  in  which  evidence  of  nsage  has  been  held 
admissible. 

Com  1.— Charter  between  A.  and  C,  a  foreiper,  from  Kiga  to  Liverpool , 
containing  clauses :  '*  the  steamer  to  be  discnarped  in  ten  working  days. 
Discharging  dock  to  be  ordered  on  arrival  at  Liverpool."  Evidence  was 
tendered  of  a  custom  of  the  port  of  Liverpool,  that  in  the  case  of  timber 
slups  lay-days  commenced  on  the  mooring  of  the  ship  at  the  quay  where 
she  was  to  discharge.  Eeld  admissible,  as  explaining  the  meaning  of 
*' arrival  at  Liverpool'';  inadmissible,  if  its  effect  was  to  vary  or  add  to 
the  terms  of  the  onarter,  unless  it  was  proved  to  have  been  known  to  both 
parties  (/). 

Case  2. — ^D.  entered  into  a  charter  with  A.  '*  as  agents  for  merchants,** 
and  signed  it "  as  agents  for  merchants."  Evidence  was  tendered  of  a 
custom  that  if  D/s  principal  were  not  disclosed  within  a  reasonable  time, 
D.  was  personally  liable.  Edd  admUsxbley  as  not  inconsistent  or  irrecon- 
cilable with  the  written  contract,  bat  as  adding  in  a  certain  contingency 
a  collateral  provision  for  liability  (g). 

Case  3. — A  charter  was  made  '*  On  condition  of  the  ship's  taking  a  cargo 
of  not  less  than  1000  tons  of  weight  and  measurement."  Eeld,  that  the 
proportions  of  weight  and  measurement  tonnage  were  to  be  ascertained  by 
oral  evidence  of  the  usage  of  the  port  of  loading  (A). 

Case  4. — A  ship  was  chartered  "  to  proceed  to  a  port  in  the  Bristol 
Channel  or  so  near  thereto  as  she  may  safely  get  at  all  times  of  tide  and 
always  afloat,  and  deliver  the  same,  eight  running  days  to  be  allowed 
for  dlecharging  the  cargo."  The  ship  was  ordered  to  Z.,  and  entered  the 
port  of  Z. :  a  custom  of  the  port  of  Z.  was  proved  that  vessels  too  heavily 
laden  to  proceed  in  the  port  beyond  Y.,  were  lightened  at  Y.,  and  pro- 
ceeded by  canal  to  Z.  and  there  finished  unloading ;  and  that  the  times  of 
unloading  at  Y.  and  Z.  counted  in  the  lay-days,  but  not  the  time  spent  in 
proceeding  along  the  canal.  Eeld  admissible,  as  not  inconsistent  with  the 
charter  (»). 

Case  5. — Wool  was  shipped  from  Odessa  under  a  bill  of  lading,  **  freight 
to  be  paid  in  London  on  delivery  at  80a.  per  ton,  gross  weight,  tallow,  grain, 
or  seed  in  proportion  as  per  London  Baltic  printed  rates."  Eeld,  that 
evidence  of  the  customs  of  the  Russian  trade  was  admissible  to  explain  this 
bill  of  lading,  though  the  defendant,  the  consignee  under  it,  was  wholly 
unconnected  with  the  Russian  trade  (k). 

Case  6. — A  bill  of  lading  stated  that  goods  shipped  at  X.  were  deliver- 
able at  Z.,  ^  he  or  they  paying  freight  for  the  said  goods,  five-eighths  of  a 
penny  per  pound — with  5  per  cent,  primage  and  average  accustomed." 
Edd,  that  evidence  of  a  custom  of  Z.  to  deduct  three  months'  discount  on 
freights  on  goods  from  X.  was  admissible  (2). 

(/)  S.S.  Norden  v.  Dempsey  (1876),  1  C.  P.  D.  654,  and  see  note,  port,  p.  21. 
But  see  Metcalfe  v.  Thompson  (1902),  18  Times  L.  R.  706,  where  a  customary  rate 
of  loading,  if  proved,  was  rejected  as  contradicting  the  provisions  of  the  charter. 

(jf)  Hutchinstm,  r,  Taiham  (1873),  L.  R.  8  C.  P.  482 ;  see  p.  26,  post, 

(A)  Pwt  V.  Ihvoie  (1864),  5  B.  &  S.  20 ;  see  Article  25,  post. 

(0  Nielsen  r.  Wait  (1885),  14  Q.  B.  D.  516  ;  16  Q.  B.  D.  67  (C.A.).  But  see 
BeynMs  v.  Tomlinson  (1896),  1  Q.  B.  586.  See  also  Sea  8,3.  Co.  r.  Price 
Walker  (1903),  8  Com.  Cases,  292. 

(A)  JZttMum  Steam  Navigation  Company  v.  De  Silva  (1863),  13  C.  B.,  N.  S.  610. 

(0  Brown  r.  Byrne  (1854),  3  K.  &  B.  702.  See  also  Falkner  v.  Farle  (1863), 
3  B.  &  S.  360 ;  and  The  Norway  (1865),  3  Moore,  P.  C,  N.  S.  246,  and  compare 

case  7,  infra.  .     .  ,.  ,. » .  .^ 
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Case  7. — ^A  charier  provided  that  a  ship  should  deliver  a  cargo  of 
timber  "  which  should  be  taken  from  alongside  at  mercbant's  risk  and 
expense."  Edd,  that  evidence  of  a  custom  that  the  ship  should  place  the 
timber  in  barges  alongside  at  its  own  expense  was  admissible  as  explaining 
"  alongside  "  and  "  delivery  **  (m). 

II.  Cases  where  evidence  of  usage  has  been  held  inad- 
missible. 

Case  8. — A  bill  of  lading  contdned  the  clause  "  freight  payable  in 
London."  Evidence  was  tendered  that  this  meant  by  the  custom  of  the 
steam  shipping  trade  ''freight  payable  in  advance  in  London."  Held 
inadmissible^  the  word  *' freight"  being  unambiguous,  and  there  being 
nothing  in  the  context  to  qualify  it  (n). 

Case  9. — A  charter  "  to  a  safe  port,  or  as  near  thereto  as  she  can  safely 
get,  and  always  lay  and  discharge  afloat'*  Evidence  was  tendered  of  a 
custom  of  the  port  of  Z.,  to  lighten  ships  outside  the  port,  if  they  were 
laden  too  deep  to  enter  the  port,  and  then  to  require  them  to  proceed  into 
.  port.  Held  inadmissible^  as  inconsistent  with  the  contract,  and  as  being 
a  custom  '*  to  apply  to  a  contract  where  the  ship  was  only  bound  to  go  into 
Z.,  something  to  be  done  before  she  got  to  Z."  (o). 

Case  10. — A  charter  to  deliver  ''at  Z.,or  so  near  thereto  as  the  vessel 
could  safely  get."  Evidence  was  tendered  of  a  custom  of  the  port  of  Z. 
by  which  the  consignee  was  only  bound  to  take  delivery  at  Z.  Held 
inadmissible,  as  inconsistent  with  the  charter  (jp). 

Case  11. — Evidence  was  tendered  of  a  *'  universal  custom  "  of  merchants 
to  deduct  from  the  bill  of  lading  freight,  the  value  of  goods  which,  though 
mentioned  in  the  bill  of  lading,  have  never  actually  been  put  on  board. 
Held  inadmissible^  as  a  mere  mode  of  carrying  on  business  and  of  settling 
accounts,  and  not  a  practice  of  merchants  creating  rights  between  the 
parties  to  the  contract  (q). 

Case  12. — In  an  action  by  the  indorsee  of  mate's  receipts  given  at  X. 
against  an  English  captain  for  delivering  goods  laden  at  X.  to  indorsees  of 


<m)  Aktieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83 ;  c/.  Stephens  r.  Winiringham 
(1898X  3  Com.  Cases,  169,  and  Petersen  t.  Freebody  (1895),  2  Q.  B.  294,  where  no 
custom  was  alleged.  The  custom  established  in  the  first-named  case  has  been 
excluded  by  the  insertion  in  the  charter  of  the  words  **  any  custom  of  the  port 
to  the  contrary  nothwithstanding ;  '*  Brenda  Co.  v.  Qreen  (1900),  1  Q.  B.  518. 
See  as  to  a  similar  custom  at  Liverpool,  Cardiff  8.S  Co,  y.  Jamieeon  (1903),  19 
Times  L.  R.  159. 

(n)  Krail  r.  Buntett  (1877).  25  W.  R.  305.  See  also  Lewis  v.  Marshall  (1844), 
7  M.  &  G.  729,  where  evidence  that  <<  freight "  included  *'  passage  money  "  was 
rejected ;  and  Cooktmm  v.  Alexander  (1848),  6  C.  B.  791, 

(o)  The  Alhambra(l%%V),  L.  R.  6  P.  D.  68  (C.A.). 

(p)  HayUm  r.  Inrin  (1879),  5  C.  P.  D.  130.  Cf.  The  m/a  (1892),  P.  411.  See 
also  Kearon  y.  Badford  (lS95),  11  T.  L.  R.  226,  where  on  a  charter  requiring  the 
shipowner  **  to  deliver  into  lighter,''  evidence  of  a  custom  requiring  the  charterer 
to  take  out  of  the  hold,  was  rejected  as  contradicting  the  charter;  and  Qulf 
Line  v.  Layoock  (1901),  7  Com.  Gas.,  1,  where  in  a  charter  providing  that  fi^ght 
was  '<  to  be  paid  on  delivery  in  cash  without  deduction  on  gross  weight  at  Queen's 
beam,"  evidence  of  a  custom  that  the  consignee  must  either  weigh  at  his  own 
expense,  or  take  without  weighing  at  bill  of  lading  weight  less  two  per  cent.,  was 
rejected  as  contradicting  the  charter. 

(g)  Per  Willes,  J.,  in  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646,  662. 
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a  bill  of  lading,  eyidence  was  offered  of  a  custom  at  X.,  that  mate's 
leoeipts  are  negotiable  instruments,  passing  the  property  in  the  goods  by 
indorsement  without  notice  to  the  shipowner,  and  that  the  master  is  bound 
only  to  ugn  bills  of  lading  on  delivery  of  the  mate's  receipts,  or  if  he  has 
already  signed  bills  of  lading,  should  sign  a  second  set  for  the  holder  of  the 
mate's  receipt,  to  whom  alone  he  must  deliver  the  eoods.  Edd^  unreason- 
able and  not  binding  on  captains  or  shipowners  (r). 

Case  13. — ^A  charter  required  the  freighter  to  pay  *'  95<.  per  ton  on 
goods  shipped  at  X.  for  Z.,  cotton  to  be  ts^en  at  fifty  cubic  feet  per  ton." 
Evidence  was  tendered  of  a  custom  at  X.,  that  the  measurement  before  the 
goods  were  shipped  should  be  accepted.  Edd  admisaibU,  but  displaced  by 
proof  of  the  objection  of  the  captain  to  so  receive  them,  of  thur  measure- 
ment on  board  by  the  captain,  and  his  delivery  to  the  shippers  of  a  note  of 
his  measurement  (s). 

Note. — ^The  line  between  admissibility  and  rejeotion  of  evi- 
denoe  of  onstom  is  very  difficult  to  draw,  and  some  of  the  oases, 
notably  Eulehinaon  y.  Tatham  (<),  are  bard  to  reconoile  with  any 
clear  principle.  In  one  sense  the  oontraot  must  always  be 
varied  by  the  admission  of  evidence  of  custom,  inasmuch  as  the 
oonstraotion  of  the  contract  by  the  Oourt  would  not  be  the  same 
without  the  parol  evidence,  or  else  such  evidence  would  be  un- 
necessary. The  whole  question  has  been  fully  discussed  in 
Bdbiruon  v.  MoUeii  (u).  Another  difficulty  arises  from  the  apparent 
conflict  between  the  dicta  in  Kirchner  v.  Venus  (x)  and  SJ3.  Borden 
V.  Dempsey  (tf)  to  the  effect  that  customs  do  not  bind  one  ignorant 
of  them ;  and  such  cases  as  Boherteon  v.  Jackson  (2)  and  Hudson  v. 
.Et2e  (a),  where  customs  of  a  port  were  held  to  bind  persons  ignorant 
of  them.  The  explanation  seems  to  be  that,  in  the  latter  class  of 
cases,  custom  is  introduced  to  explain  the  meaning  a  word  bears  in 
the  charter;  e.g.  the  parties  are  presumed  to  have  meantby**  load- 
ing," ''  loading  as  carried  out  at  the  port  of  loading,"  but  what 
this  is  can  only  be  construed  by  the  customs  of  the  port  of 
loading.  The  fact  that  a  person  who  has  contracted  to  '*  load  " 
at  a  certain  port,  is  ignorant  of  how  *^  loading  *'  is  conducted  at 
that  port  cannot  save  him  from  being  bound  by  the  ordinary 
method  of  loading  there.  On  the  other  hand,  when,  as  in 
the  former  class  of  cases,  something  is  sought  to  be  added  to 
the  charter,  beyond  the  language  the  parties  have  used,  or  the 
essential  character  of  the  contract  is  sought  to  be  varied,  it  may 


(r)  EathesiM  v.  Zaing  (1873),  L.  B.  17  Eq.  92. 

(a)  BoUomley  r,  Forbes  (1888),  5  Bing.  N.  C.  121.  See  also  BuoJOe  v.  Knoop 
(1867),  L.  R.  2  Ex.  125. 

(t)  Vide  supra^  caite  2,  taid  post,  p.  26. 

(u)  (1875),  L.  R.  7  H.  L.  802. 

Ix)  (1859),  12  Moore,  P.  C.  361,  399. 

(y)  (1876),  1  C.  P.  D.  at  p.  662.  Cf,  Eolman  v.  Peruvian  Nitrate  Co.  (1878), 
5  Sc.  Sess.  C,  4th  Series  at  p.  663. 

(«)  (1845),  2  C.  B.  412. 

(a)  (1868),  L.  R.  3  Q.  B.  412. 
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fairly  be  required  that  both  parties  be  shewn  to  have  known  of 
this  addition,  and  therefore  to  have  oontraoted  with  regard  to  it. 


Article  9. — Printed  Forms  of  Contract 

Questions  of  mistake  in  the  expression  of  intention  fre- 
quently arise  in  the  case  of  charters  effected  by  filling  in 
printed  forms,  where  parts  of  the  printed  form,  left  in  by 
inadvertence,  are  in  direct  contradiction  to  clauses  written 
in  the  form  (b) :  in  these  cases  the  written  clause  should 
usually  prevail,  as  clearly  expressing  the  intention  of  the 
parties  (c).  It  is  unnecessary  to  find  a  meaning  in  the 
particular  charter  for  every  word  of  a  common  printed  form 
{d),  and  the  Court  may  look  at  erasures  from  the  printed 
form  as  shewing  the  intention  of  the  parties  (e). 

Case  1. — A  charter  contained  a  printed  clause  that  cargo  at  Z.  *^  should 
be  brought  to  and  taken  from  alongside  at  owner's  risk  and  expense ;  '^  and 
a  written  one ;  "  cai^oat  Z.  as  customary."  The  custom  at  Z.  is  that  the 
ship  pays  for  the  lighterage.  Held,  that  of  these  contradictory  clauses  the 
written  one  should  prevail  (as  being  obviously  intended  by  the  parties)  (/). 

Case  2. — A  charter  contained  a  printed  clause :  "  The  cargo  to  be  taken 
from  alongside  the  ship  at  merchant's  risk  and  expense,  where  she  can  lie 
always  ailoat  ;^'  and  a  written  clause :  ^*  The  cargo  to  be  discharged  .  .  . 
according  to  the  custom  of  the  respective  ports."    Held,  that  a  custom  of 


(6)  Curious  charters  result  fVom  the  filling  in  of  time  charters  on  printed 
forms  intended  for  voyage  chafers,  and  vice  versd.  A  similar  result  in  a  policy 
of  insurance  puEzled  the  Courts  in  Stewart  r.  Merchanft  Insurcmce  Co.  (1885), 
10  Q.  B.  D.  619. 

(c)  Scrutton  t.  Chitds  (1877),  36  L.  T.  212:  contra  per  Charles,  J.,  in  Bawnvoll 
y.  Qilchrest  (1891),  2  Q.  B.  at  p.  317 ;  citing  Aleager  y.  St.  Katherine*s  Docks 
(1845),  14  M.  &  W.  794,  which  hardly  supports  the  learned  judge's  view. 

(d)  Per  Brett,  J.,  and  other  Judges  in  Cfray  r.  Carr  (1871X  L.  K.  6  Q.  B.  522, 
536,  550,  557 ;  Pearson  v.  ^oscA«»  (1864),  17  C.  B.,  N.  S.  353,  373,  376;  but  bm 
McLean  t.  Fleming  (1871^  L.  R.  2  H.  L.  (Sc.)  128. 

(e)  Per  Lord  Esher  in  BaumvoU  y.  Qilchrest  ^  Co.  (1892),  1  Q.  B.  256 ;  cf.  per 
Lord  Herschell  (1893),  A  C.  p.  15.  See  also  Olynn  y.  Margetson  (1892),  1  Q.  B. 
337 ;  (1893),  A.  C.  at  p.  357  per  Lord  Halsbury :  Powland  8.8.  Co.  y.  WUson 
(1897),  2  Com.  Cases,  198;  contra  per  Lords  Hatherley  and  Blackburn  in  Inglis 
y.  Buttery  (1878),  L.  R.  3  App.  C.  at  pp.  569,  576.  It  is  not  clear  why  the 
**  erasure  **  is  not  a  '*  surrounding  circumstance  "  which  may  be  looked  at. 

(/)  Scrutton  y.  Childs  (1877),  36  L.  T.  212.  See  also  Alsager  y.  8t.  Kath.  Docks 
(1845),  14  M.  &  W.  at  p.  799 ;  Moore  v.  Harris  (1876),  1  App.  Cas.  318,  327 ; 
where  the  written  clauses  required  the  ship  to  deliver  to  a  railway  and  forward 
to  Toronto,  and  there  was  a  printed  clause  *'  goods  to  be  taken  from  alongside  by 
consignee  immediately  the  vessel  is  ready  to  discharge,  or  otherwise  they  will  be 
landed  and  stored  at  expense  of  consignee." 
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Yarmoatliwas  not  admissible  to  put  on  the  shipowners  the  cost  of  pulling 
cargo  from  the  ship  '*  always  afloat "  to  the  quay  (g). 

Case  3. — A  charter  for  oat  ward  voyage  from  X.  only,  on  a  printed  form, 
had  a  printed  memorandum  in  the  margin :  '*  commission  to  be  paid  to  C, 
to  whom  the  yessel  is  to  be  addressed  on  her  return  to  X.^'  Held,  that 
oral  evidence  was  essential  to  shew  that  the  memorandum  was  part  of  the 
contract  (h). 

Case  4. — A  printed  charter  between  A.  and  C.  contained  a  clause  in 
piinty  '*  the  ship  being  now  warranted  tight  and  strong.''  No  evidence  of 
inadvertence  in  both  parties  as  to  this  clause  was  given,  and  Erie,  C.J., 
cautioned  the  jury  against  getting  rid  of  a  clause  by  oral  evidence  of  mis- 
understanding (t). 


Article  10. — Alterations  in  Contract 

An  alteratioD,  addition,  or  erasure  in  a  charter  after  sig- 
nature, made  and  assented  to  by  one  party  only,  voids  the 
charter  (1c) ;  mutual  assent  may  effect  such  alteration  Q). 


(J)  The  Nifa  (1892),  P.  411,  in  which  A  L.  Smith,  J.,  doubted  Scrutton  r, 
CKUds  (c.  s.) ;  rather  thinking  that  the  clansea  were  not  contradictory  than 
objecting  to  the  principle  here  stated.  On  the  merits,  see  Aktieselkab  EelUa  r. 
Ekmaan  (1897),  2  Q.  B.  83. 

(A)  mbbert  t.  Ovm  (1859),  2  F.  &  F.  502 ;  see  Mackitt  v.  Wright  (1888), 
14  App.  C.  at  p.  117. 

(0  Dix<m  v.  Eeriot  (1862),  2  F,  &  F.  760. 

(*)  Orooekewit  v.  Fletcher  (1857),  1  H.  &  N.  893,  912. 

(0  Hall  V.  Brown  (1814),  2  Dow,  H.  L.  367. 
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SECTION  n. 

Parties  to  thb  Contract. 

Article  11. — Who  are  Prineipdls, 

EviDENOE  expressly  to  contradict  a  statement  in  the  charter 
as  to  the  parties  to  it  will  not  be  admitted  (a),  in  the  absence 
of  mutufid  mistake  (h)y  or  parol  agreement  between  the 
parties  (c).  But  where  the  charterparty  contains  a  statement 
leaving  it  ambiguous  whether  a  particular  person  was  in- 
tended to  be  personally  liable  undec  it,  or  where  a  person 
who  did  not  execute  the  charter  denies  that  he  ever  gave 
any  authority  for  its  execution,  parol  evidence  of  the  real 
contract  between  the  parties  or  of  whether  there  was  any 
real  contract  will  be  admissible  (d). 

(^^  1. — ^B.  signed  a  charter  as  *'owner  of  the  good  ship  Anne  " :  eyidence 
was  tendered  to  prove  that  he  signed  as  agent  for  A.,  the  real  owner.  EM^ 
inadmissible  to  contradict  the  special  description  in  the  charterparty,  or  to 
allow  A.  to  sue  U). 

due  2. — B.,  a  broker,  sold  to  C.  goods  and  gave  a  sold  note :  "  Sold  by 
B.  to  0.  for  and  on  account  of  owner.**  Held,  that  B.  was  not  primarily  liable 
on  the  contract,  but  that  evidence  of  a  custom  in  the  trade  that  brokers 
were  liable  as  principals  on  such  a  contract  if  they  did  not  disclose  their 
principal  at  the  time  of  making  the  contract,  was  adoaissible,  inasmuch 
as  it  did  not  remove  the  principal's  liability,  but  added  a  personal  liability 
of  the  broker.  Semble  (per  Fry,  L.J.),  it  would  not  have  been  admissible 
if  it  professed  to  exclude  the  liability  of  the  principal  (/). 

Cfase  3. — In  a  printed  charter  between  G.  and  A.,  the  name  of  E.,  who 
was  not  a  party  to  the  charter,  was  by  mistake  left  as  charterer.    To  the 


(a)  ffumble  v.  HwUer  (1848),  12  Q.  B.  310.    See  also  Lucoi  y.  Dc  la  Omr 
(1813),  1  M.  &  S.  249. 

(6)  Bretlauer  v.  Barwick  (1876),  36  L.  T.  52. 

(c)  Wake  y.  Harrop  (1862),  1  H.  &  C.  202 ;  Come  v.  Witt  (1874),  23  W.  R,  76. 

\d)  See  ante^  Article  6. 

ie)  Humble  r.  Hunter  (1848).  12  Q.  B.  310. 

(/)  Fihe  T.  Ongky  (1887),  18  Q.  B.  D.  708. 
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plea  that  A.  had  not  contracted  with  C,  a  reply  that  the  intention  was 
to  make  a  contract  hetween  A.  and  0.,  but  that  E.*8  name  had  been  left  in 
by  mistake,  was  held  good  in  law,  without  reforming  the  contract  (jg). 

Cote  4. — A  charter  with  A^  in  the  body  of  which  D.  and  Go.  were  ex- 
pressed to  be  charterers,  was  signed  by  D.,  *'  For  C.  and  Ck).,  D.  and  Go. 
agents."  In  an  action  by  A.  against  D.,  D.  set  up  an  express  parol  agree- 
ment between  A.  and  D^  that  D.'s  signature  was  only  to  be  as  agent, 
and  was  not  to  render  him  liable  as  principal.    Heild^  a  good  defence  (A). 

Que  5.— D.  signed  a  charter  with  A.  **  for  G.,  D.  agent,"  and  in  an  action 
against  him  by  A.,  gave  evidence  that  at  the  time  of  dgning  he  told  A. 
that  he  ^.)  was  not  liable,  but  that  G.  was.  A.  admitt<^  tUs,  but  sidd 
he  remamed  silent,  and  did  not  assent.  EM^  evidence  to  go  to  the  jury 
of  express  agreement  that  D.  should  not  be  liable,  which  would  be  a  good 


Note. — This  proposition  is  apparently  oontradioted  by  four 
cases  (k).  In  Schmaltz  ▼.  Avery  {t)  0.  had  entered  into  a  diarter 
between  **  A.  and  C.  &  Co.,  agents  of  the  freiehter,''  and  con- 
taining the  danse,  *'this  charter  being  concluded  on  behalf  of 
another  party,  it  is  agreed  that  all  responsibility  on  the  part  of 
C.  A  Co.  shall  cease  as  soon  as  the  cargo  is  shipped.*'  At  the 
trial  it  -was  proved,  no  objection  being  taken  to  the  evidence, 
that  C.  was  the  real  freighter.  The  Court  of  Queen's  Bench 
expressly  noted  that  the  evidence  had  not  been  objected  to,  and 
admitted  that  it,  ''  strictly  speaking,  contradicted  the  charter, 
yet,"  they  continued,  "the  defendant  does  not  appear  to  be 
prejodiced ;  for,  as  he  was  regardless  who  the  real  freighter  was, 
it  snoald  seem  that  he  trusted  for  his  freight  to  the  lien  on  the 
cargo  ^  Cand  not  to  the  person  of  any  particular  freighter). 
**  But  there  is  no  contradiction  of  the  charter  if  the  plaintiff  can 
be  considered  as  filling  two  characters,  namely,  those  of  agent 
and  principal  ...  he  might  contract  as  agent  for  the  freighter, 
whoever  that  freighter  might  turn  out  to  be,  and  might  still 
adopt  the  character  of  freighter  himself  if  he  chose." 

In  Carr  v.  Jackson  (m),  where  the  charter  was  made  between 
A.  and  D.,  but  contained  the  clause,  "  this  charter  being  con- 
eluded  by  D.  on  behalf  of  another  party  resident  abroad,"  D.'s 
liability  is  to  cease  on  his  shipping  the  car^o ;  Parke,  B.,  said, 
"the  defendant  would  have  been  responsible  for  the  freight 
of  the  goods  if  it  had  been  shewn  that  he  was  the  real  principal 
in  the  matter ;  and  the  charter  which  professes  to  be  entered 
into  by  him  as  agent  would  not  preclude  such  evidence  being 
given.'* 

(g)  BreOamr  v.  Barmck  (1876),  36  L.  T.  62. 

(A)  Wak5  Y.  ffarrop  (1862),  1  H.  &  C.  202.  Contrast  Lennard  y.  Bobiimn 
(1855),  5  E.  &  B.  155. 

(0  Cowi0  ▼.  WiH  (1874),  23  W.  R.  76. 

(k)  Jenkins  t.  HutokiHson  (1849),  13  Q.  B.  744 ;  Schmaltz  y.  Avery  (1851),  16 
Q.  B.  655 1  Oarr  t.  Jackson  (1852),  7  Exch.  382 ;  Adam  v.  ^a//(1877),  37  L.  T.  70. 

8(1851),  16  Q.  B.  655,  658,  663. 
)  (1852>  7  Exch.  382,  385 ;  cf.  Pike  r.  Ongley  (1887X  18  Q.  B.  D.  708. 
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In  Adams  v.  HaU  (n)  6.  entered  into  a  oharter  as  ^*  B.  for 
owners  of  the  ship  iS."  and  signed  it  "  for  owners,  B.'*  In  the 
Court  below  three  letters  written  by  B.  were  admitted  without 
objection  to  prove  that  B.  was  the  owner  of  the  5.,  and  the 
Divisional  Oourt,  noting  the  absence  of  objection  to  the  evi- 
dence, said  that  the  signatures  to  the  charter  were  consistent 
with  B.'s  ownership,  and  that  the  letters  did  not  contradict,  but 
removed  ambiguity  in,  the  charter,  and  could  therefore  be  used 
to  explain  the  position  of  B. 

In  Jenkins  v.  Hutchinson  (o)  B.  entered  into  a  charter  ^  be- 
tween A.  and  C."  and  signea  it  "  B.,  pro  A."  A.  had  given  B. 
no  authority  to  make  the  charter,  and  did  not  adopt  it.  The 
Court  held  that  '*  a  party  who  executes  an  instrument  in  the 
name  of  another,  whose  name  he  puts  to  the  instrument,  and 
adds  his  own  name  as  agent  for  that  other,  cannot  be  treated  as 
a  party  to  that  instrument,  and  be  sued  upon  it»  utdess  it  he  sheum 
that  he  was  the  real  principal"  (which  seems  to  imply  that 
evidence  for  such  a  purpose  was  admissible). 

In  only  one  of  these  four  cases,  Carr  v.  Jackson^  did  the  question 
of  the  admissibility  of  the  evidence  directly  arise,  and  even  there, 
as  the  evidence  tendered  was  itself  held  insufiScient,  its  admissi- 
bility or  inadmissibility  was  not  vital.  In  two  of  them  (^p) 
such  evidence  was  admitted  without  objection  in  the  Court 
below,  and  the  higher  Court  had  to  deal  with  it  as  already 
admitted ;  and  in  the  fourth  case  (q)  the  Court  suggested  that 
such  evidence  would  have  been  admissible  in  a  state  of  facts  not 
before  them.  Moreover,  in  three  out  of  the  four  cases  (r)  the 
evidence  was  admitted  to  prove  that  an  agent  professing  to  con- 
tract for  an  undisclosed  principal  was  himself  that  principal, 
and  in  Jenkins  v.  Hutchinson  the  Court  suggested  that  the  evi- 
dence might  be  admitted  for  that  purpose ;  while  in  Schmaltz  v. 
Avery  the  Court  held  that  such  a  change  of  front,  the  agent  de- 
claring himself  as  the  principal,  who  was  before  undisclosed, 
was  not  inconsistent  with  the  ordinary  terms  of  such  charter- 
parties. 

Hutchinson  v.  Tatham  (s)  was  also  a  case  of  an  agent  con- 
tracting for  an  undisclosed  prindpaL  The  agent  was  held  to  be 
personiJly  liable,  on  a  custom  imposing  such  a  liability,  if  the 
agent  did  not  disclose  his  principal  within  a  reasonable  time ; 
but  in  so  deciding,  Bovill,  C. J.,  said,  '*  Apart  from  the  evidence 
of  custom,  it  is  quite  clear  that  upon  a  contract  framed  as  this 


(n)  (1877),  87  L.  T.  70. 

(o)  (1849),  13  Q.  B.  744,  752. 

(p)  Sohmaltg  t.  Av9ry;  Aicans  v.  HaU  (vide  supra), 

(g)  Jenkina  r,  Hutchinson  (1849),  13  Q.  B.  744. 

(r)  Schmaitz  y.  Avery;  Carr  y.  Jackson;  Adams  r.  Hail  (vide  supra), 

(«)  (1873),  L.  B.  8  C.  P.  482. 
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is  (t\  the  defendants  oonld  not  be  personally  liable.  It  appears 
on  tibe  face  of  the  contract  they  are  contracting  on  behalf  of 
somebody  else;"  and  Brett,  J.,  said,  ''it  is  clear  that  without 
CTidence  of  custom  the  defendants  would  not  be  liable  as 
principals.  So  strong  do  I  consider  the  terms  of  the  contract 
in  this  respect,  taking  the  terms  in  the  body  and  the  signature 
together,  that  were  evidence  offered  to  shew  that  from  the 
beginning  the  defendants  were  liable  as  principals,  I  should  be 
prepared  not  to  admit  it "  (w).  This  is  clearly  in  direct  conflict 
witii  the  judgment  of  Parke,  B.,  in  Carr  v.  Jackson. 

In  Pike  ▼.  Ongley  (x)  Lord  Esher  withdrew  his  dicta  in 
Huiehimon  v.  Tatham. 

The  result  of  the  authorities  as  to  the  admissibility  of  evidence 
shelving  another  principal  to  the  contract  than  appears  on  its 
face  is  submitted  to  be : — 

Where  a  man  purports  to  contract  as  agent  for  an  undis- 
closed principal,  evidence  is  admissible  to  shew  that  the 
agent  himself  is  that  undisclosed  principal,  such  a  double 
character  of  the  agent  not  being  inconsistent  with  the  terms 
of  the  charter;  or  to  prove  a  custom  making  the  agent 
liable  as  principal,  so  long  as  such  custom  does  not  exclude 
the  Lability  of  the  undisclosed  principal  (x). 

But  D.  entering  into  a  charter  as  an  agent,  cannot  disclose 
himself  as  principal  if  the  other  party  relied  on  D/s  character 
as  agent  alone,  and  would  not  have  contracted  with  D.  as 
principal,  had  he  known  D.  to  be  so  (y). 


Artide  12. — When  cm  Agent  hinds  his  Principal. 

A  person  professing  to  act  as  agent  will  bind  his  alleged 
principal  by  a  charterparty  if  that  principal  has : — 

(1)  given  him  express  authority  to  make  such  a  con- 
tract; 


(Q  Ze.  ^as  agents  for  merchants,"  both  in  the  signature  and  the  body  of  the 
eharter. 

(«)  See  also  jMT  Gockbom,  CJ.,  in  Fleet  t.  Murt(m  (1872)^  L.  R.  7  Q.  B.  136 ; 
HiU,  J^  in  De^cmdeer.  Gregory  (I860),  2  E.  &  E.  602,  607. 

(aO  Pike  V.  Ongley  (1887),  18  Q.  B.  D.  708. 

(y)  Schmaltz  ▼.  Avery  (1851),  16  Q.  B.  655,  at  p.  662 ;  of.  Cooke  ▼.  Eehelhy 
(1887),  12  App.  C.  271. 
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(2)  placed  him  in  a  position  of  implied  authority,  or 

held  him  out  as  haying  such  authority  (z)  ; 

(3)  afterwards  ratified   the  contract  purporting  to  be 

made  on  his  behalf  (a). 

(7aw.— On  a  charter  sigped  •*€.,  perproc  of  D.,*'  it  was  proved  that  D. 
was  allowed  by  0.  to  act  as  his  genenu  agent.  Hdd,  that  G.  was  liable 
in  the  charter,  though  in  making  it  D.  had  exceeded  C.'s  special  in- 
structions (h). 


Article  13. — When  Agent  is  personally  liMe  as  PrincipaL 

Whether  or  not  a  person,  professing  to  have  signed  the 
charter  as  agent,  can  sue  and  be  sued  as  principal,  depends 
apart  from  custom  or  express  agreement,  on  the  intention 
of  the  parties,  to  be  gathered  from  the  terms  and  signature 
of  the  charterparty,  and  the  conduct  of  the  parties  in  con- 
nection with  the  contract  (c). 

Where  a  person  signs  the  charter  in  his  own  name 
without  qualification,  he  ib,  prima  fade,  deemed  to  contract 
personally,  and,  in  order  to  prevent  this  liability  from 
attaching,  it  must  be  clear  from  the  other  portions  of  the 
charterparty  that  he  did  not  intend  to  bind  himself  as 
principal  (d). 

Note. — An  agent  wishing  to  protect  himself  from  personal 
liability  should  state  in  the  body  of  the  charter  that  it  is  made 
by  him  as  agent  for  the  charterer  or  shipowner,  and  sign  it'-  D., 
as  agent  for  the  charterer  "  (or  shipowner).  *In  this  case,  if  no 
other  clause  in  the  charter  shews  an  intention  to  make  the  agent 
personally  liable,  he  cannot  be  sued  on  the  charter ;  imless  he 
does  not  disclose  his  principal,  and  a  custom  that  an  agent  so 
failing  to  disclose  is  personally  liable  is  proved  to  exist  in  that 


(«)  On  the  doctrines  of  *'  bolding  oat,"  see  per  Kay,  L. J.,  in  Baurnvdl  t.  ^i^ 
chrest  (1892),  1  Q.  B.  at  p.  263. 

(a)  Bolton  Partners  r,  Lambert  (1889),  41  Ch.  D.  295 ;  KeigMey  Maxted  &  Co, 
V.  Durant  (1901),  A.  C.  240. 

(6)  Smith  T.  Maguire  (1858),  3  H.  ft  K.  554. 

(c)  A  person  may  by  his  conduct  have  estopped  himself  from  denying  that  he 
is  personally  liable  :  Hermann  t.  Royal  Exchange  Shipping  Co,  (1884),  1  C.  &  K. 
413:  where  a  well-known  line  put  on  to  the  berth  an  extra  steamer,  and  were 
held  by  their  conduct  and  the  Ibrm  of  the  bill  of  lading  estopped  from  saying 
that  they  were  not  the  parties  contracting  to  carry. 

((Q  Bough  V.  Manzanoa  (1879),  4  £jc.  D.  104.  Cf.  Gadd  y.  Houghton  (1876), 
1  Kx.  D.  357  (CJ^.);  Sick  v.  Tweedy  (1890),  63  L.  T.  765. 
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trade  or  port  (e).  Where  a  person  effects  a  charter  as  agent,  so 
desorihing  himself  as  to  escape  personal  liability  on  the  charter, 
but  has  not  in  fact  the  anthonty  he  professes  to  have,  so  that 
his  professed  principal  repudiates  the  charter,  the  alleged  agent 
is  liable  in  tort  for  breach  of  an  implied  warranty  that  he  has 
the  authority  that  he  professes  to  have  (/).  The  measure  of 
damages  for  such  a  breach  is  what  the  plaintiff  has  in  fact  lost,  be- 
cause ne  has  not  a  binding  contract  with  the  alleged  principal  {g). 

By  telegraphic  authority.  In  Lilly  v.  Smalea  (ii),  where  an 
agent  signing  '*by  telegraphic  authority  of  charterer,  D.  as 
agent,*'  effected  a  chui;er  which,  through  a  mistake  in  trans- 
mission of  the  telegram  instructing  him,  he  had  no  authority  to 
effect,  Denham,  J.,  admitted  evidence  as  to  the  meaning  attached 
by  business  men  to  such  words,  and  held  on  that  evidence  that 
the  warranty  implied  by  such  a  signature  was  only  that  the 
agent  had  a  telegram  which,  if  correct,  authorized  such  a 
charter  as  that  which  he  signed. 

In  Suart  v.  Baigh  (t),  where  S.,  a  sub-agent,  effected  a  charter 
purporting  to  be  made  between  A.  and  *'  D.  as  agent  for  charterer 
C^"  on  telegraphic  instructions  from  D.,  an  agent  of  C,  the 
charterer,  and  signed,  "  S.,  by  telegraphic  authority  of  D.  as 
agent,"  the  House  of  Lords  held  that  S.  warranted  tiiat  he  had 
authority  from  C,  as  well  as  from  D.,  to  sign  the  charter. 

I.  Cases  where  an  agent  has  been  held  liable  as  prin«> 
cipal  (ft). 

Cote  1. — Charter  between  A.  and  "  D.  on  behalf  of  O.,**  afterwards 
referred  to  as  "  the  parties  *' :  signed  by  A.  and  D.  J3e7i,  D.  was  a  party 
to  the  contract,  and  could  sue  and  be  sued  under  it  (Q. 

Case  2. — Charter  between  C.  and  "  B.  for  owners  of  the  S."  signed  "  for 
owners,  B."  Hetd,  ambiguous,  but  when  construed  with  letters  (not 
objected  to),  to  render  B.  personally  liable  (m). 

Case  d.---Charter  between  A.  and  "  D.,  merchants  '*— ^"  to  load  from 
factor  of  said  merchants  .  .  .  thirty  running  days  to  be  allowed  said 


(e)  Per  Bovill,  C.J.,  and  Brett.,  J.,  Hutchinson,  r.  Tatham  (1873),  L.  R.  8  G.  P. 
482.  See  also  broken'  cases :  lUirlie  v.  Fenton  (1870),  L.  R.  5  Ex.  169 ;  Gadd  v. 
Motighton  (1876X  1  Ex.  D.  357  (C.A.);  SotOhtoeli  v.  Bowditch  (1876),  1  C.  P.  D. 
100,  374  (CA.) ;  Pike  v.  Ongley  (1887),  18  Q.  B.  D.  708. 

(/)  Colien  T.  Wright  (1857),  8  E.  &  B.  647. 

(g)  Ex  p.  Panmure  (1883),  24  Ch.  D.  367 ;  F^rbank  r,  Humphreys  (1886),  18 
Q.  B.  P.  64. 

(A)  (1892),  1  Q.  B.  456. 

(0  (1893),  9  T.  L.  R.  488. 

(A)  See  also  Oglesby  Y.Tglesias  (1858),  E.  B.  &  E,  930 ;  Schmaltz  v.  Avery  (1851), 
16  Q.  B.  665 ;  Paice  v.  Walker  (1870),  L.  R.  5  Ex.  173,  which  has  been  doubted 
by  James,  L J.,  in  Qadd  ▼.  Houghton  (1876),  1  Er.  D.  357 ;  Weidner  v.  Hoggett 
(1876),  1  C.  P.  D.  533. 

(0  Cooke  T.  Wilson  (1856X  1  C.  B.,  N.  S.  15a 

(m)  Adams  r.  Hail  (1877),  87  L.  T.  70.  ^  . 
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merchants'* — signed  **  by  authority  of  and  as  agents  for  0^  of  Memel,  pro 
D."    EM,  D.  was  personally  liable  (n). 

Case  4.— Charter  between  A,  and  "D.,  agent  for  C,"  signed  "D." 
Eddy  D.  was  personaUy  liable  (o). 

Case  5.— Charter  between  A.  and  **  D.,  as  agent  for  charterer  .  .  .  ship 
to  load  from  agents  of  said  freights  (=  D.)  .  .  .  captain  to  sign  bills  of 
lading  at  any  freight  required  by  charterers  (=  D.  .  .  .  This  charter 
being  entered  into  on  behalf  of  others,  it  is  agreed  that  all  liability  of 
charterers  (  =  D.)  shall  cease  on  completion  of  the  loading."  Signed  *'  D.' ' 
Eeld,  D.  was  personally  liable  {p). 

11.  Cases  where  agent  has  been  held  not  personally  liable. 

Case  6. — B.  entered  into  a  charter ''  between  A.  and  C,"  and  signed  it 
"  B.  pro.  A."  A.  had  given  B.  no  anthority  to  make  this  contract,  and  did 
not  adopt  it  Eeld,  that  B.,  who  had  executed  the  charter  in  the  name  of 
another,  and  added  his  own  name  only  as  agent  for  that  other,  could  not 
be  treated  as  a  party  to  the  charter  and  sued  upon  it ;  (jjumre  unless  it 
could  be  shewn  he  was  the  real  principal)  (q). 

Case  7. — Charter  between  A.  and  "  D.,  as  agents  to  C,  merchant  and 
charterer."  Signed  ••  for  C,  D.  as  agent ;  for  A.,  B.  as  agent."  Eeid,  that 
D.  was  not  personally  liable,  upon  a  contract  which  both  in  its  body  and 
its  signature  was  expressed  to  be  made  by  him  ^  as  agent "  (r). 

Case  8. — Charter  between  •*B.,  acting  for  owners  of  the  ship,"  and  C. : 
"  B.  undertakes  to  pay  demurrage  on  barges."  Eeld,  by  Bramwell,  L.  J., 
that  B.  was  not  personally  liable  (s). 

Case  9.— Charter  between  A.  and  ''D.,  as  agents  for  merchants." 
Signed  **  D.,  as  agents  for  merchants."  Eeld,  that,  apart  from  custom, 
D.  would  not  be  personally  liable  (t). 

Note. — ^An  ingenious  point  has  been  taken  with  varying  suc- 
cess, where  an  agent  has  been  held  personaUy  liable  on  charters 
which  also  contain  a  cesser  clause,  i.e.  ''this  charter  being 
entered  into  on  behalf  of  others,  it  is  agreed  that  all  liability  of 
agents  shall  cease  on  shipping  of  the  cargo,"  or  words  to  tiiiat 
eflfect.  In  Ogleshy  v.  Tglesias  (u)  it  was  held  by  Erie  and 
Crompton,  JJ.,  that  the  agent,  though  personally  liable  on  the 


(fi)  Lennard  r.  Sobinsoti,  (1855),  5  K.  &  B.  125. 

(o)  Parker  v.  Winiow  (1857),  7  E.  &  B.  942.  Cf.  Hick  v.  Tweedy  (1890), 
63  L.  T.  765. 

(p)  Hough  V.  Manzanoa  (1879),  4  Ex.  D.  104. 

iq)  Jenkins  v.  Hutchinson  (1849),  13  Q.  B.  744.  Vide  ante,  note  to  Article  11, 
p.  25.  The  remedy  agninst  B.  was  on  a  breach  of  warranty :  Collen  v.  Wright 
(1857),  8  E.  &  B.  647.     Vide  ante,  p.  29. 

(r)  Deslandes  v.  Gregory  (1860),  2  E.  &  E.  602,  but  in  Hough  ▼.  Manzanos 
(1879),  4  Ex.  D.  104,  Pollock,  B.,  held  that  the  words  **  as  agents  for  charterers'* 
in  the  body  of  the  agreement  are  ambiguous.  See,  however,  Hutchinson  r, 
Tatham  (viae  infra). 

(s)  Wagstaff  r.  Anderson  (1880),  5  C.  P.  D.  171.  Judgment  proceeded 
partly  on  the  ground  that  "  shipbrokers  do  not  usually  act  for  themselves." 

(t)  Hutchinson  v.  Tathcan  (1873),  L.  R.  8  C.  P.  482;  Pike  v.  Ongley  (1887), 
18  Q.  B.  D.  708. 

(u)  (1858),  E.  B.  ft  E.  930.  ^^^^^^^  by  GoOglc 
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charter,  was  freed  by  such  a  clatise  from  all  liability  after  ship- 
ping of  cargo.  On  the  other  hand,  in  SehmdUz  v.  Avery  (x\ 
I'atteson,  J.,  delivering  the  judgment  of  the  Court,  said :  *'  There 
is  nothing  in  the  argument  that  the  plaintiff's  responsibility  is 
expressly  made  to  oease, '  as  soon  as  the  cargo  is  shipped,'  for 
that  limitation  plainly  applies  only  to  his  character  as  agent, 
and,  being  real  principal,  his  responsibility  would  unquestion- 
ably continue  after  the  cargo  was  shipped." 

Of  these  contiadictory  decisions  that  in  Oglesby  v.  Tglesicu  (u) 
seems  the  more  consistent  with  principle.  If  the  plaintifib  relied 
on  the  defendant's  character  as  principal,  then  with  their  eyes 
open  they  have  agreed  to  the  insertion  of  a  clause  directly 
limiting  his  liabilities,  and  the  erroneous  recital  that  he  acts  for 
another  will  not  affect  the  question.  And  this  is  not  inconsistent 
with  the  case  of  QvUischen  v.  Stewart  {jf) ;  for  there,  though 
persons  exempted  from  liability  after  loading  by  a  cesser  clause 
were  yet  held  liable  for  freight,  it  was  on  the  subsequent  con- 
tract in  the  bni  of  lading ;  on  the  charter  alone  they  would,  it  is 
submitted,  have  been  exempt.  Barwick  v.  Bumyeat  (z)  even 
exempts  them  on  charter  and  bill  of  lading  together,  but  is,  it 
is  submitted,  wrong. 


Article  14. — Agent  for  Undisclosed  Principal  (a). 

Where  an  agent  contracts  for  an  undisclosed  principal, 
evidence  of  a  custom  that  the  agent  is  personally  liable,  if 
he  does  not  disclose  his  principal  either  at  the  time  of  the 
contract  or  within  a  reasonable  time,  is  admissible  to  render 
the  agent  liable  as  principal,  but  not  to  exclude  the  prin- 
cipal's liability. 

Cose. — D.  entered  into  a  charter  with  A.,  '*  as  agents  for  merchants," 
and  signed  it,  **  as  agents  for  merchants."  Heldy  that  evidence  of  a  custom 
that  if  D.  did  not  disclose  to  A.  within  a  reasonable  time  the  name  of  such 
merchants,  D.  was  personally  liable  on  the  charter,  was  admissible  (b). 


(»)  (1851X  16  Q.  B.  665,  663. 

(y)  (1884),  13  Q.  B.  D.  817. 

(z)  (1877),  86  L.  T.  250.     Vida  infra,  Article  18,  note. 

(a)  On  the  liabilitiee  of  undisclosed  princip^  and  their  agents :  see  Thomson  v. 
Davenport^  2  Smith  L.  C.  11th  Ed.  p.  379,  and  notes  thereto;  Higgins  v.  Senior 
(1841),  8  M.  &  W.  834. 

(6)  Hutchinson  t.  Ta^Aom  (1873),  L.  R.  8  C.  P.  482  ;  Pike  v.  Ongley  (1887), 
18  Q^  B.  D.  708.  On  this  costom  see  also  Dale  y.  Hwnfrey  (1858),  £.  B.  &  E. 
1004;  lUet  r.  MurUm  (1871),  L.  R.  7  Q.  B.  126 :  Sovdhwell  v.  Bowditch  (1876), 
1  C.  P.  D.  100,  874. 
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Article  15. — Agent  far  Crown. 

Agents  charterbg  on  behalf  of  the  Grown  are  not  per- 
sonally liable  (c). 


Article  16. — Classes  of  Agents. 

Agents  who  may  have  aathority  on  behalf  of  the  ship- 
owner to  effect  charters,  sign  bills  of  ladings  or  do  ship's 
business  generally,  are : 

(a.)  The  managing  owner. 

(b.)  Brokers. 

(c.)  The  captain. 

(a.)  Managing  Owner. 

The  managing  owner  is  an  agent  appointed  by  the  other 
owners  to  do  what  is  necessary  to  enable  the  ship  to  prose- 
cute her  voyage  and  earn  freight  (d). 

He  has  authority  to  pledge  his  co-owners'  credit  for 
necessary  repairs,  when  his  co-owners  cannot  be  com- 
municated with  in  time  {e\  but  not  otherwise ;  nor  can  he, 
except  under  special  circumstances,  bind  them  by  borrowing 
money  if).    He  cannot  delegate  his  authority  {g). 


(c)  MacBeatkN.  Haidimand  (1786),  1  T.  R.  172;  Unwinv.  Wol$eUy  (17B7\ 
1  T.  R.  674 ;  Gidley  v.  Lord  Palmergton  (1822),  3  B.  &  B.  275.  In  exceptional 
cases  the  agent  may  hj  the  form  of  the  charter  expressly  make  himself  liable,  as 
in  Cunningham  v.  fMlier  (1785),  4  Doaglas,  233,  where  Lord  Mansfield  held  such 
an  agent  liable. 

((0  Barker  y.  Highiey  (1863),  15  C.  B.,  N.  S.  27,  34;  Thoma$  v.  Lewit  (1878), 
4  Ex.  D.  18,  23.  He  used  to  be  called  <<  ship's  husband.**  The  ship's  husband 
now  is  Qsndly  only  a  servant  of  the  shipowner  who  undertakes  the  special  duty 
of  looking  after  the  ship's  equipment  and  outfit.  In  the  case  of  the  limited 
companies  (single  ship  companies),  by  which  many  steamships  and  sailing  Teasels 
are  now  owned,  the  articles  of  association  provide  for  the  appointment  and  powers 
of  the  **  managing  owner,"  and  shareholders  in  them  will  be  bound  by  the  icicles. 
By  57  &  58  Vict.  c.  60,  s.  59  (1894),  the  name  and  address  of  the  managing 
owner  of  every  British  ship,  or  of  the  ship's  husband,  or  person  to  whom  the 
management  of  the  ship  is  entrusted  by  the  owner,  must  be  registered  at  the 
custom-house  of  the  ship's  port  of  registry.    (See  Appendix  III.) 

(e)  The  ffunttman(lBd4),  P.  214. 

(/)  Pringle  v.  IHwon  (1896),  2  Com.  Cases,  88 ;  Doeg  t.  Tri$t  (1897X  2  Com. 
Cases,  153 ;  cf.  SUele  v.  IHx<m  (1876),  3  So.  Sess.  Cases,  4th  Series,  at  p.  1000. 

(y)  Doeg  V.  Triet,  vide  tupra. 
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He  binds  by  his  action  those  of  his  co-owners^  who  have 
appointed  him  or  expressly  assented  to  his  appointment,  or 
hold  him  out  as  having  anthority,  and  no  others  (A). 

The  fact  that  any  person  is  registered  as  ^'managing 
owner  "  is  not  conclusive  that  he  has  authority  to  bind  his 
co-owners,  but  may  be  displaced  by  evidence  of  absence  of 
authority  (i). 

In  the  absence  of  express  instructions,  he  has  the  power 
to  procure  a  charter,  and  make  the  contracts  necessary  to 
carry  it  out  (h).  He  has  no  power,  in  the  absence  of  such 
instructions,  to  vary  or  cancel  a  charter,  still  less  to  agree  on 
behalf  of  his  owners  to  pay  money  for  such  cancellation  (Z). 
He  cannot  against  other  part-owners  assign  the  whole  freight 
to  secure  moneys  advanced  by  him  (w). 

(b.)  Broker. 

A  broker's  authority  to  eflfect,  vary,  or  rescind  {n)  charters 
depends  upon  his  special  instructions  at  that  particular  time, 
and  may  be,  at  any  moment  rescinded*  A  broker  is  often 
held  out  as  having  authority  to  engage  goods  for  the  vessels 
of  a  particular  shipowner,  and  to  receive  the  freight  for  such 
goods,  in  which  case  his  engagements  will  bind  the  ship- 
owner, and  payment  of  freight  to  him  will  discharge  the 
person  paying ;  but  such  authority  may  be  rescinded  at  any 
time,  unless  the  special  manner  or  time  of  rescinding  it  has 
been  provided  for  by  the  agreement  between  the  shipowner 
and  broker. 


(A)  Frazer  v.  Cuihberison  (1880),  6  Q.  B.  D.  93;  Barker  y.  Highley^  vide 
supra.  But  his  co-owners  may  bring  an  action  of  restraint.  See  The  England 
(1886),  12  P.  D.  32;  and  Article  I7a,p08t,  As  to  the  powers  of  a  managing 
owner  of  sereral  steamers,  see  National  Bank  of  Scotland  v.  Devhurat  (1896), 
1  Com.  Cases,  318. 

(0  Frazer  r,  Cuthbertson^  vide  supra. 

{k)  As  to  a  managing  owner*8  rights  to  commission  on  effecting  charters,  see 
WUliamaon  r.  Bine  (1891),  1  Ch.  390.  He  is  bound  to  render  accounts  of  the 
Tojage  within  a  reasonable  time.     The  Mount  Vernon  (1891),  64  L.  T.  148. 

(0  Thonuu  y.  Lewis  (1878),  4  Ex.  D.  18. 

(m)  Guion  v.  lYask  (1860),  1  De  G.  F.  &  J.  373. 

(it)  Though  agent  to  effect,  he  may  not  be  agent  to  receive  a  revocation  of  an 
offer  for,  a  charter.     Baeburn  y.  Burness  (1895),  1  Com.  Cases,  22. 
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Note  1. — The  management  of  a  vessel  includes : — 
L — 1.  Decisions  as  to  the  employment  of  the  ship. 

2.  Equipment  and  repairs  of  ship,  and  payment  of  ac- 

connts. 
8.  Engagement  and  discharge  of  crew. 
4,  Navigation,  loading,  and  discharge  of  vessel. 
11. — 1.  Chartering  the  vessel,  or  engagement  of  freight  for 
her. 

2.  Collection  of  freight. 

3.  Entry  and  clearance  of  ship,  and  Customs  business. 
The  first  class  of  work  is  considered  owner's  work ;  the  second, 

broker's  work.  But  the  same  person  may  unite  the  functions  of 
managing  owner  and  broker ;  some  owners  do  all  their  broker  s 
work  in  their  ,own  office,  and  the  exact  division  of  the  work 
varies  with  each  shipowner. 

Brokers  who  are  not  owners  usually  make  one  of  the  following 
branches  of  work  their  special  business : 

I. — Brokers  for  the  sale  of  ships, 

II. — Chartering  brokers^  who  find  charters  for  ships,  or  ships  for 
employment.  They  usually  keep  the  original  signed  charter, 
and  issue  certified  copies  for  the  use  of  the  parties. 

These  two  classes  have  no  authority  beyond  their  specific 
instructions  in  each  particular  case. 

III. — Loading  brokers^  who  habitually  procure  cargoes  for 
vessels  on  the  berth  for  a  certain  port  or  trade.  Their  connection 
with  the  merchants  trading  with  such  ports  enables  them  to 
guarantee  cargoes  for  vessels  which  they  undertake  to  load, 
while  to  maintain  that  connection  they  must  provide  a  fairly 
regular  supply  of  vessels  on  that  berth,  by  themselves  chartering 
ships  if  necessary.  They  have  power  to  make  engagements  to 
carry  goods  in  the  ship  they  load ;  they  collect  the  freight  on 
the  engagements  they  have  made,  when  such  freight  is  payable 
at  the  port  of  loading;  and  they  frequently  supervise  the 
stowage  of  the  ship,  though  they  do  not  accept  responsibility  to 
the  shipoMruer  for  such  stowage.  They  are  paid  as  a  rule  by 
a  percentage  commission  on  the  freight  engaged.  In  certain 
trades,  as  the  Australian,  the  chief  loading  brokers  have  formed 
a  *•  ring,"  who  in  return  for  a  merchant's  promise  to  ship  all  his 
goods  by  the  vessels  loaded  by  the  *'  ring "  at  an  agreed  rate, 
undertake  to  carry  such  goods  at  as  low  a  rate  as  any  vessel 
that  may  be  ppt  on  the  berth  (o).  All  vessels  on  the  berth 
which  are  not  put  in  the  hands  of  the  '*  ring  "  to  load,  must  be 
prepared  to  suffer  severe  competition.  Some  steam  lines  have 
specially  appointed  loading  brokers,  to  whom  application  is  made 
for  room  for  goods  to  be  shipped  on  any  ship  of  the  line,  and  to 
whom  freight  is  paid.   Their  authority,  however,  is  determinable 


(o)  For  an  example  of  the  working  of  such  a  "ring,"  see  the  facts  in  Uogul 
S.8.  Co,  V.  Macgregor  (188»),  23  Q.  B.  D.  598  ;  (1892),  A,  C.  35. 
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THE  CAPTAIN.  35 

by  the  Bhipowner,  either  on  the  terms  of  their  appointment  or 
at  a  moment's  notioe.  On  some  lines  all  the  loading  broker's 
work  is  done  in  the  managing  owner's  office  (  p). 

Owner's  work  in  foreign  ports  is  done  by  tne  captain,  or,  in 
the  case  of  vessels  belonging  to  a  regular  line,  by  the  branch 
honse  abroad,  or  by  the  captain,  with  the  advice  of  the  agents 
of  the  line,  but  the  system  of  submarine  cables  has  much  lessened 
the  captain's  sphere  of  direct  action  abroad.  On  the  respective 
duties  of  broker  and  captain  abroad  to  the  owner,  see  Stumors  ▼* 
Breen  (g). 

Note  2. — Broker's  OomnUssion, 

In  almost  all  charters  a  clause  is  inserted  providing  for  the 
payment  of  a  commission,  usually  a  percentaee  upon  the  freight 
to  be  earned  thereunder,  to  the  broker  who  has  negotiated  the 
contract.  Such  a  clause  does  not  make  the  broker  a  party  to  the 
charter  so  as  to  be  able  to  sue  on  it,  but  any  party  to  the  contract 
may  sue  for  such  commission  as  trustee  for  the  broker  (r). 

A  commission  on  "all  hire  earned"  does  not  entitle  the 
broker  to  commission  on  hire  which  would  have  been  earned 
but  for  the  cancellation  of  the  charter  by  the  principals 
without  wilful  default  («). 

The  commission  is  usually  payable  on  freight  as  and  when 
earned.  But  under  a  clause  by  which  commission  w^  payable 
"  on  completion  of  loading,  or  should  the  vessel  be  lost,"  and  the 
ship  was  lost  on  her  way  to  the  loading  port,  it  was  held  that 
the  broker  could  recover  (<). 

(c.)  Captain. 

In  the  absence  of  express  authority  from  his  owners,  the 
captain's  authority  to  bind  them  by  a  charter  only  arises 
when  he  is  in  a  foreign  port,  when  his  owners  are  not  there 
and  there  is  difficulty  in  communicating  with  them,  and 
when  the  charter  is  a  usual  one  in  its  terms  (u). 


(p)  Cf.  miliamaon  v.  ffine  (1891),  1  Ch.  390. 

{q)  (1886),  12  App.  Caa.  p.  698. 

(r)  Nwva  RaffaeUina  v.  Japp  (1871),  L.  R.  3  A.  &  E.  483 ;  Rdbertson  v.  Wait 
(1853),  8  Ex.  299.  But  in  White  y.  Turnbull^  Martin  &  Co,  (1898),  3  Ck)m.  Cases, 
183,  the  broker  was  allowed  to  sue  on  such  a  clause,  no  objection  being  taken. 
Brokerage  is  not  a  ^  necessary  "  within  3  &  4  Vict.  c.  65,  s.  6,  to  sustain  an  action 
tji  rtm.     The  Marianne  (1891),  P.  180. 

(«)  While  V.  Tumbull,  Martin  ^  Co,;  vide  supra:  cf.  Broad  y,  7%(?ma5 (1830), 
7  Bing.  99. 

(0  Ward  V.  Weir  (1899),  4  Com.  Cases,  216.  On  a  similar  wording,  but  with 
the  difference  that  the  charter  was  a  chartering  **  to  arrive,"  the  Scotch  Courts 
came  to  a  contrary  conclusion :  Sibson  t.  Barcraig  Co.  (1896),  24  Ct.  Sess.  Cas., 
4th  Ser.  91.^ 

(tf)  Thus  *the  captain  has  no  right  without  instruction  to  execute  a  charter, 
excluding  the  right  of  his  owners  to  freight ;  Walshe  v.  Frovan  (1853),  8  Ex.  at 
p.  850,  per  PoUock,  C.B.    See  Thomas  7.  Lewis  (1878),  4  Ex.  D.  18. 
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Before  the  arrival  of  his  ship  in  port,  no  captain  has  any 
authority  in  law  to  bind  his  owners  by  letters  written  to 
an  agent  in  port,  asking  him  to  make  a  charter  for  the 
ship  before  its  arrival,  and  a  charter  so  made  would  not 
be  binding  on  the  owners,  unless  subsequently  ratified  by 
them  {x), 

.  SemUe  (per  Brett,  L.J.)»  ^^^^  *  captain  not  having  any 
authority  to  make  such  a  contract  cannot  when  in  port 
ratify  it,  so  as  to  bind  his  owners  (x). 

Where  the  captain  is  authorised  to  bind  his  owners,  he 
will  incidentally  have  the  power  to  employ  a  broker  or 
agent  for  this  purpose  (y). 

Captains  or  agents  at  foreign  ports  have  no  authority 
to  vary  a  charter,  without  express  instructions  from  their 
principal  («),  though  they  have  authority  to  do  all  things 
necessary  to  perform  the  contract  (a). 


Article  17. — Who  are  bound  hy  Charters. 

(a.)  Part-owner  of  Shares  in  Ship. 

Any  part-owner  of  a  ship  may  object  to  its  employment 
in  any  particular  way,  though  such  employment  is  under  a 


(j?)  The  Fanny ;  The  Mathilda  (CJ^.)i  (1883),  48  L.  T.  771.  The  system  of 
Bubmarine  cables  has  much  lessened  the  captain's  duties  in  foreign  ports,  the 
owners  now  settling  the  employment  of  their  ressel  by  telegraph  in  most  cases. 

(y)  De  Bustche  v.  Alt  (1878),  L.  R.  8  Ch.  P.  286,  310.  btory  on  Agency,  par. 
201. 

(«)  Qrani  t.  Norway  (1851),  10  C.  B.  at  p.  687 ;  Sichene  v.  Irving  (1859X  7  C.  B., 
N.S.  165 ;  Burgon  t.  ^larpe  (1810),  2  Camp.  529.  For  a  case  when  a  charter 
was  so  varied,  see  Hall  v.  Brown  (1814),  2  Dow,  367,  375;  and,  for  express 
authority  in  a  charter  so  to  vary,  see  Wiggins  v.  Johnston  (1845),  14  M.  &  W.  609. 

(a)  The  captain  has  authority  to  settle  accounts  to  be  paid  for  freight  and 
demurrage  in  foreign  ports,  and  to  take  bills  of  eschange  for  that  amount,  so  as 
to  bind  the  shipowner  and  a  purchaser  of  the  ship :  AUxander  v.  Dowie  (1857), 
1  H.  &  N.  152.  The  Scotch  Courts  have  held  that  he  has  no  authority  to 
abandon  a  claim  for  demurrage,  though  he  may  give  the  charterers  additional 
lay-days  in  return  for  their  giving  up  the  option  of  loading  at  two  additional 
ports.  Holman  v.  Peruvian  Nitrate  Co.  (1878),  5  Sc.  Sess.  C,  4th  Ser.  p.  657. 
In  Dillon  v.  Livingston  and  P.  ^  0.  Co,  (1895),  11  T.  L.  R.  313,  an  agreement  by 
the  captain  that  if  the  consignees  dispensed  with  weighing,  he  would  accept 
freight  on  the  bill  of  lading  quantity  less  two  per  cent,  and  pay  for  short  delivery 
of  such  two  per  cent.,  was  Ae^  within  his  authority  as  master.  As  to  the  captain's 
position  in  signing  bills  of  lading,  see  Repetto  v.  Milku't  Karri  Cq,  (1901),  6  Conu 
Cases,  129. 
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charter  made. by  a  managing  owner  appointed  by  himself. 
In  such  a  case  that  part-owner  will  neither  share  the  profits, 
nor  be  liable  for  the  losses,  of  such  voyage,  but  will  be 
entitled,  in  an  action  of  restraint,  to  a  bond  from  his  co- 
owners  to  secure  the  value  of  his  share  in  the  ship,  before 
she  will  be  allowed  to  sail  on  the  chartered  adventure  (b). 
In  such  a  case  the  co-owners  who  do  not  dissent  divide  the 
profits  and  losses  in  proportion  to  their  shares  (c). 

(b.)  Purchaser. 

The  purchaser  or  assignee  of  any  share  in  a  ship  under 
charter  is  bound  by  the  charter  in  existence,  but  not  for 
losses  in  charters  which  have  expired  (d), 

Semble,  that  the  purchaser  of  a  ship  under  charter  is  not 
by  the  purchase  alone  bound  by  or  entitled  to  the  benefit  of 
the  stipulations  in  the  charter  (e), 

(c.)  Mortgagor  or  Mortgagee  (/). 

A  mortgagor  in  possession  has  by  statute  (g)  the  powers 
of  an  ordinary  owner,  except  that  he  must  not  materially 

(6)  The  England  (1886).  12  P.  D.  32;  The  Talca  (1880),  5  P.  D.  169. 
See  a\M>  Ouston  v.  //«6d<w  (1745),  1  Wila.  101 ;  JIaly  v.  Ooodson  (1816),  2  Mer. 
77.  As  to  the  liabilities  of  sureties  on  such  a  bond,  see  The  Vivienne  (1887), 
12  P.  D.  185.  As  to  position  of  co-owners,  inter  se,  see  Bennett  v.  Macleltan 
(1891),  18  Sc.  Scss  C,  4th  Ser.  955.  The  majority  of  part-owners  may  not  change 
the  character  of  the  ownership  without  the  consent  of  the  minority,  as  by  turning 
their  shares  orer  to  a  Limited  Company.     The  Hereward  (1895),  P.  284. 

(c)  The  Vindobala  (1887),  13  P.  D.  42. 

(d)  The  Vindobala,  supra;  The  Meredith  (1885),  10  P.  D.  69;  Messageries 
Co.  X  Baines  (1863),  7  L.  T.  763.  See  The  Bonnie  Kate  (1887),  57  L.  T.  203,  as 
to  when  part  ownership  begins.  An  underwriter  on  a  ship,  by  accepUnce  of 
notice  of  abandonment  of  a  ship,  becomes  entitled  to  freight  earned  by  her 
subsequently  {Stexoart  v.  Greenock  Ins.  Co.  (1848),  2  H.  L.  C.  159),  but  does  not 
become  entitled  to  the  benefit  or  liable  to  the  obligations  of  any  pending  contract 
of  affreightment  (ffickie  v.  Bodocanachi  (1859),  4  H.  &  N.  455). 

(e)  Spencer's  Case  (1583),  3rd  resolution,  1  Smith  L.  C.  llth  edition,  p.  65; 
Spiidt  y.Bou>les  (1808),  10  East.  279  ;  c/.  The  Celtic  King  (1894),  P.  175. 

(/)  Under  the  mortgage  of  a  ship,  there  pass  articles  necessary  for  the 
navigation  of  the  ship  or  the  prosecution  of  the  adventure  which  are  on  board 
at  the  date  of  the  mortgage,  or  replace  similar  article*  then  on  board.  Cdtman 
T.  Chamberlain  (1890),  25  Q.  B.  D.  328:  semble,  articles  subsequently  added, 
to  which  there  was  nothing  corresponding  on  board  at  the  date  of  the  mortgage, 
do  not  pass  unless  they  become  part  of  the  ship.  As  to  mortgages  of  ships,  to 
procure  funds  to  work  them,  see  The  Thames  (1890),  63  L.  T.  353. 

ig)  57  &  58  Vict,  c  60,  s.  34.  **  Except  as  far  as  may  be  necessary  for  making 
a  mortgaged  ship  or  share  available  as  a  security  for  the  mortgage  debt,  the 
mortgagee  shall  not  by  reason  of  the  mortgage  be  deemed  the  owner  of  the  ship^ 
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impair  the  valae  of  the  mortgagee's  security.  The  mort- 
gagee out  of  possession  is  therefore  bound  by  any  charter 
which  does  not  impair  his  security  (A),  and  the  burden 
of  proving  that  a  charter  is  of  such  a  nature  is  on  him  (»). 

He  canuot  object  to  a  charter  on  the  ground  that  its 
performance  will  involve  the  ship's  leaving  the  jurisdiction, 
and  so  render  the  exercise  of  his  rights  more  di£Scult  {%) ; 
nor  to  an  assignment  of  freight  by  the  mortgagor  as  gross 
freight,  the  expenses  of  the  voyage  not  being  paid  out  of 
it  {k)  ;  nor  to  a  charter  making  freight  payable  to  a  third 
party  (t). 

A  mortgagee  of  shares  out  of  possession  cannot  maintain 
an  action  of  restraint.  {Semble^  that  be  can  if  in  posses-* 
sion  {m).)  A  mortgagee  out  of  possession  cannot  take 
possession  if  no  sum  is  due  to  him  under  the  mortgage,  and 
nothing  is  done  by  the  mortgagor  to  impair  the  security  (n)* 


Article  18. — Position  of  Shipper  of  Ooods  on  a  Chartered 

Ship, 
Where  the  ship  carrying  the  goods  in  respect  of  which 
a  bill  of  lading  is  given  is  under  charter,  the  position  of 

or  share,  nor  shall  the  mortgagor  be  deemed  to  have  ceased  to  be  the  owner 
thereof. 

(A)  Keith  ▼.  Burrows  (1877),  L  R.  2  App.  C.  636;  Collins  v  Lamport  (1864), 
34  L.J.,  N.S.  Ch.  196;  The  Heather  Bell  (1901),  P.  272  (C.A.);  The  Fanchon 
(1880),  5  P.  D.  173;  De  Mattos  t.  Qibaon  (1858X  4  De  G.  &  J.  276;  The 
Maxima  (1878),  39  L.  T.  112;  Cory  ▼.  iff^««ir*  (1886),  2  T.  L.  R.  508;  Tha 
Kerouia  (1886^  11  P.  D.  92 ;  fjiming  t.  Seater  (1889),  16  Sc.  Sess  C ,  4th  Ser. 
828.  In  The  Celtic  King  (1894),  P.  175,  the  mortgagee  was  held  not  bound  by 
a  contract  of  employment  for  5  years,  so  as  to  prevent  him  realising  his  security 
by  sale. 

(f)  The  Fanchon,  vide  supra.  On  the  relations  of  mortgagees  of  shares^ 
and  owners  of  other  shares,  see  The  Orchis  (1890),  15  P.  D.  38. 

{k)  The  Edmond  (I860),  Lush.  57. 

(/)  Cory  X.  Stewart  (1886),  vide  supra.  It  is  doubtful  what  dealings  of  the  mort- 
gagor will  impair  the  mortgagee's  security,  i.e.  a  freight-earning  ship.  I.ord  Ksher, 
in  Cory  v,  Stewart^  vide  sttproy  goes  so  far  as  to  suggest  that,  if  the  mortgagee 
considers  the  charter  onerous,  he  should  not  enter  into  possession ;  but  see  The 
Innis/allen  (1865),  L.  R.  1  A.  &  E.  72;  The  Kerouia  (1886),  L.  R.  11  P.  D.  92. 
]n  Laming  v.  Seater,  v.  «.,  it  was  held  that,  when  the  mortgagor  had  contracted 
to  insure  the  ship,  the  mortgagee  was  entitled  to  prevent  her  going  to  sea 
uninsured. 

(m)  The  Innisfallen  (1866),  L.  R.  1  A.  &  E.  72;  The  Kerouia  (1886),  11 
P.  D.  92. 

(n)  The  Blanche  (1887),  58  L.  T.  592 ;  The  Cathoart  (1867),  L.  R.  1  A.  &  E. 
.t  ^Z29;m  M^at^^  i^l  (1901).  P.  m  (C.A.>  ^^^^^^  ^^  GoOgk 
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the  holder  of  the  bill  of  lading  will  vary  according  as 
he  is : — 

(a.)  Both  shipper  and  charterer. 

(b.)  Shipper  other  than  the  charterer ; — 

(1)  Ignorant  of  the  terms  of  the  charter. 

(2)  Knowing  of  the  terms  of  the  charter, 
(e.)  An  indorsee  from  the  shipper ; — 

(1)  Ignorant  of  the  terms  of  the  charter. 

(2)  Knowing  of  the  terms  of  the  charter. 

It  may  also  vary  according  to  the  powers  conferred,  by 
charter  or  otherwise,  on  the  master  or  broker  signing  the 
bill  of  lading  (o). 

(a.)  Where  tlie  Shipper  is  also  the  Charterer. 

Where  the  charterer  is  himself  the  shipper,  and  receives 
as  such  shipper  a  bill  of  lading  in  terms  difTering  from  the 
charter,  the  proper  construction  of  the  two  documents  taken 
together  is  that,  prima  facie  and  in  the  absence  of  any 
intention  to  the  contrary,  as  between  the  shipowner  and  the 
charterer,  the  bill  of  lading,  although  inconsistent  with 
certain  parts  of  the  charter,  is  to  be  taken  only  as  an 
acknowledgment  of  the  receipt  of  the  goods  (p). 

If  the  holder  of  the  bill  of  lading  is  merely  an  agent  or 
factor  of  the  charterer,  he  is  in  the  same  position  as  the 
charterer  (q).  So  also  if  the  charterer  takes  a  bill  of  lading 
in  his  own  name,  but  as  agent  for  a  third  person,  such  third 
person  is  in  the  same  position  as  the  charterer  (r). 

The  fact  that  the  bill  of  lading  does  not  contain  all  the 
terms  of  the  charter  (s),  or  that  it  contains  terms  not  in  the 


(o)  See  Articla  20. 

(p)  Jlodocanachi  v.  Milbum  (1886),  IS  Q.  B.  D.  67  ;  o^  Lord  Esher  at  p.  75 ; 
Liodley,  L.J.,  at  p.  78 ;  cf.  Leduo  ▼.  Ward  (1888),  20  Q.  B.  D.  at  p.  479 ;  Way- 
stag  r.  Anderson  (1880),  5  C.  P.  D.  at  p.  177,  per  Lord  Bramwell ;  "  To  say 
that  tha  bill  of  lading  is  a  contract,  superseding,  adding  to,  or  varying  the 
former  contract,  is  a  proposition  to  which  I  can  never  consent :  **  repeated  less 
decidedly  in  Sewell  r.  Burdick  (1884X  10  App.  C.  at  p.  105. 

(9)  Kern  y.  Ikslandes(\^U%  10  C.  B.,  M.  S.  205 ;  Qledstanes  v.  Allen  (1852), 
12  C.  B.  202 ;  Small  r.  Moaies  (1833),  9  Bing.  574. 

(r)  Delaurier  v.  Wyllie  (1889),  17  Sc  Sess.  C,  4th  Ser.  167* 

(«)  The  San  Rman  (1872),  L.  R.  3  A.  &  E.  583,  592. 
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charter  (/),  will  not  necessarily  vary  the  contract  between 
shipowner  and  charterer  {u). 

Bat  the  parties  to  a  charter  may  agree  to  vary  it ;  and 
their  agreement  to  vary  may  be  expressed  in  the  bill  of 
lading  given  to  the  charterer  \x). 

Cctse  1. — C.  chartered  A/s  ship,  **  master  to  sign  bills  of  lading,  at  any 
rate  of  freight,  and  as  customaiy  at  port  of  loading,  without  prejudice  to  the 
stipulations  of  the  charter."  C.  shipped  goods  under  the  charter,  and  the 
master  signed  a  bill  of  lading  containing  an  exception  of  *'  negligence  of 
the  master  and  crew,'*  which  was  not  in  the  charter.  The  goods  were  lost 
through  the  master's  negligence,  ffdd,  that  the  master  had  no  authority 
to  insert  such  a  clause  in  the  bill  of  lading,  that  it  could  not  prejudice  the 
charter,  but  was  a  mere  receipt  for  the  goods  shipped,  and  that  the  ship- 
owners were  therefore  liable  (<). 

Com  2. — A  ship  was  chartered,  the  charter  containing  a  power  to  the 
master  to  sign  bills  of  lading  without  prejudice  to  the  charter,  and  excep- 
tions inter  alia  of  **  restraint  of  princes,**  A  shipper,  who  was  practically 
identified  with  the  charterer,  and  fully  aware  of  the  charter,  obtained  a 
bill  of  lading  containing  only  an  exception  of  perils  of  the  seas.  The  ship 
was  delayed  by  restraint  of  princes.  Eddf  that  the  contract  of  afifreight- 
ment  was  to  bo  found  in  the  charter  and  bill  of  lading,  and  that  the  one 
exception  in  the  bill  of  lading  did  not  supersede  the  several  exceptions  in 
the  charter  (y). 

Case  3. — ^D.,  as  agent  for  C,  negotiated  a  charter  with  A.  for  a  lump 
freight  of  £735,  ''  the  master  to  sign  bills  of  lading  at  any  rate  of  freight 
without  prejudice  to  this  charter.**  C.  shipped  goods  on  his  own  account, 
and  the  master  signed  a  bill  of  lading,  making  the  goods  '*  deliverable  to 
C.  or  assigns,  paying  freight  as  usual.**  G.  indorsed  this  bill  to  D.  in  part 
payment  of  advances  on  the  cargo.  HM^  that  D.,  both  as  agent  for  C.  and 
as  having  knowledge  of  the  chiu*ter,  was  liable  to  A.'s  lien  for  the  whole 
freight  due  under  the  charter,  and  not  merely  for  the  freight  in  the  bill  of 
lading  (z). 

Case  4. — G.  agreed  with  A.  to  ship  oranges  by  A.'s  ship  at  4s.  %d.  per 
box.    E.,  A.*s  master,  then  signed  bills  of  lading  for  oranges  shipped  by  C. 


(0  Bodocanachi  v.  Milburn  (1886),  18  Q.  B.  D,  67;  Pickernell  v.  Jauberry 
(1862),  3  F.  &  K.  217  ;  Caughey  t.  Gordon  (1878),  3  C.  P.  D.  419. 

(u)  See  note  (p)  ante,  p.  39. 

{x)  For  instances  where  such  a  variation  has  been  effected,  see  OuUischen  v. 
Stewart  (1884),  13  Q.  B.  D.  317 ;  Bryden  v.  Ni^fuhr  (1884),  1  C.  &  E.  241  ; 
Davidson  v.  Biaset  (1878),  5  Sc.  Sess.  C,  4th  Ser.  709;  and  note  below, 
p.  41. 

(y)  San  Roman  (1872),  L.  R.  3  A.  &  E.  583,  592.  An  action  in  rem  against 
the  ship;  though  the  charterer  and  shipper  were  nominally  different  tirms, 
they  were  in  fact  almost  identical,  and  the  decision  cannot,  it  is  submitted,  be 
supported,  except  on  this  ground. 

(«)  Kern  v.  Deslandea  (1861),  10  C.  B.,  N.S.  205,  based,  in  Fry  v.  Mercantile 
Bank  (1866),  L.  K.  1  C.  P.  689,  on  the  position  that  D.  really  repre.sented  G. ;  and 
sustainable  oo  that  ground,  eed  qucere,  whether  on  the  facts  this  was  so.  Smalt 
V.  Moates  (1833),  Q  Biug.  574,  and  Giedstanea  v.  Alien  (1852),  12  G.  B.  202,  are 
similar  coses. 
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at  Zs.  Qd.  per  box.    Bdd^  that  G.  was  liable  for  freight  at  ia,  6d^  and  was 
not  relieved  by  the  bill  of  lading  (a). 

Case  5. — Charterer  (C.)  agreed  to  load  a  full  cargo  at  a  freight  of  "  6O5. 
per  ton  in  fiill.^'  The  master  was  paid  by  the  shipowner  a  fixed  salary  '*  to 
include  all  charges  and  allowances."  He  signed  a  bill  of  lading  making  the 
goods  '*  deliverable  to  order  or  assigns,  he  or  they  paying  freight,  etc.,  ttA 

Sir  charter,  widi  5  per  cent,  primage  for  cash  on  delivery  as  customary." 
.,  indorsees  of  the  bill  of  lading  as  agents  of  0,,  received  the  cargo  at  the 
port  of  discharge.  Held,  that  the  master  could  not  sue  D.  for  primage 
either  for  himself  or  for  the  owner  (h). 

Case  6. — A  ship  was  chartered  with  the  usual  stipulations  for  freight, 
demurrage,  and  a  cesser  clause,  llie  charterers  shipped  the  cargo  them- 
selves, accepting  bills  of  lading,  making  the  goods  deliverable  to  themselves 
at  the  port  of  discharge,  '*  they  paying  freight  and  all  other  conditions  as 
per  chfurter.**  In  an  action  by  shipowners  against  charterers  as  consignees 
under  the  bill  of  lading,  for  demurrage  at  the  port  of  discharge.  EMt 
they  were  liable,  for  the  bill  of  lading  only  incorporated  those  clauses  of 
the  charter  which  were  consistent  with  its  character  as  a  bill  of  lading,  and 
did  not  therefore  incorporate  the  "cesser  clause'*  (c). 

yoU. — The  oases  of  Bodocanachi  t.  Milbum  (d)  and  Leduo 
T.  Ward  (e),  both  in  the  Court  of  Appeal,  brought  into  promi- 
nenoe  the  view,  that  where  a  charter  has  been  effected,  and 
the  charterer  himself  ships  the  cargo  and  takes  a  bill  of  lading 
for  the  shipment,  snch  a  bill  of  lading  is,  in  the  words  of  Lord 
Esher  (d),  "  only  an  acknowledgment  of  the  receipt  of  the 
goods,  unless  there  be  an  express  provision  in  the  documents 


(a)  Piaiemeil  v.  Jauberry  (1852),  3  F.  &  F.  217,  cf,  DeUmrier  v.  Wyllie 
(1889),  17  Sc  Seas.  C,  4th  2>er.  167,  where  C.  was  agent  for  the  real  shipper. 

(6)  Caughey  v.  Gordon  (1878),  3  C.  P.  D.  419.  Here  the  master,  without 
owner's  authority,  tried  to  introduce  a  new  term  into  the  contract,  contrary  to 
the  charter,  which  could  only  be  for  owner's  benefit.     Held^  he  could  not. 

(c)  OulUschen  v.  Stewart  (1884),  13  Q.  B.  D.  317.  See  also  Sryden  v.  m^mhr 
(1884),  1  0.  &  £.  241 ;  Davidson  v.  Siiset  (1878),  5  Sc  Sess.  C,  4th  Ser.  709.  If, 
instead  of  expressly  incorporating  some  terms  of  the  charter  in  the  bill  of  lading, 
the  owner  had  signed,  and  the  charterers  accepted  a  bill  of  lading,  binding  them* 
selves  to  pay  demurrage  and  freight,  without  any  reference  to  the  charter,  this 
case  seems  abio  to  shew  that  such  a  bill  of  lading  would  hare  overridden 
the  cesser  clause  in  the  charter.  Brett,  L.J.,  in  giving  judgment  against  the 
charterers,  said :  **  Pushed  to  its  legitimate  conclusion,  the  argument  for  the 
charterers  would  free  them  from  liability  for  freight."  The  argument  was  pushed 
so  far,  it  is  submitted  wrongly,  by  Denroan,  J.,  in  Barmck  v.  Sumy  eat  (1877), 
36  L.  T.  250.  In  that  case  the  charterers,  who  were  also  consignees,  pleaded 
that  the  cesser  clause,  which  exempted  them  by  name,  after  the  ship's  loading  and 
payment  of  advanced  freight,  from  subsequent  liability,  relieved  them  from  any 
liability  under  a  bill  of  lading  accepted  by  them,  making  the  goods  deliverable 
**to  order  or  assigns,  he  or  they  paying  freight  for  the  same,  and  other  conditions 
as  per  charter " :  and  they  were  held  not  liable  for  freight.  This  case  was  not 
cit«i  in  Guliischen  v.  Stewart  or  Bryden  v.  Niebuhr,  but  seems  directly  contrary 
to  the  principle  of  those  decisions,  and  must,  it  is  submitted,  be  taken  ta  over- 
ruled. 

(d)  (1886),  18  Q.  B.  D.  67. 
(0  (l683),  20  Q.  B.  p.  475. 
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(the  oharter  and  bill  of  lading)  to  the  contrary."  It  is  sub- 
mitted that  this  is  stated  a  little  too  broadly.  It  is  clear  that 
in  the  cases  of  Chdlischen  t.  Stewart  (e),  Bryden  ▼.  Ntebuhr  (c), 
and  Datfidson  ▼.  BtMset  (c),  the  contract  made  between  shipowner 
and  charterer  in  the  charter  was  in  effect  varied  by  the  bill  of 
lading,  and  in  Oullischen  ▼.  Stewart  (e),  at  p.  319,  Bo  wen,  L.J., 
speaks  of  the  argument  for  the  charterer,  as  *'  rendering  the 
bill  of  lading  a  nullity :  it  would  be  a  useless  form  except  as 
an  acknowledgment  that  the  goods  had  been  put  on  bc^d." 
It  may  be  said  that  in  Oullischen  ▼.  Stewart  and  Bryden  t. 
Ntehuhr  (c),  the  liability  ^ was  not  on  the  contract  originally 
evidenced  by  the  bill  of  lading,  but  on  the  contract  implied  from 
the  charterer-consignee's  taking  the  goods  under  tne  bill  of 
lading  by  which  he  was  consignee.  But  the  Court  of  Appeal 
do  not  rest  their  judgment  on  this  ground,  for  Brett,  M.B., 
says  (at  p.  318)  :  "  The  contract  by  a  bill  of  lading  is  different 
from  the  contract  by  a  charter,  and  the  defendants  are  sued 
upon  the  contract  contained  in  the  bill  of  lading.  It  would 
be  absurd  to  suppose  that  their  liability  upon  the  bill  of 
lading  would  cease  (under  the  cesser  clause)  upon  the  loading 
of  the  cargo."  At  any  rate,  in  the  Scotch  case  of  Davidson 
V.  Bisset  (/),  no  such  question  arose,  and  Lord  Moncrieff  there 
takes  an  intermediate  view :  "  I  should  be  disposed  to  say 
that  in  matters  which  relate  to  the  details  of  the  mode  in 
which  the  contract  of  carriage  is  to  be  performed,  the  charter 
may  be  varied  by  the  bill  of  lading,  although  the  substance 
of  the  contract  of  afi&eightment  is  to  be  looked  for  in  the 
charter."  It  is  submitted  that  this  limitation  is  unnecessary. 
If  the  parties  to  a  charter  wish  to  vary  their  contract,  even 
in  a  substantial  point,  they  can  do  so  ;  and  why  not  by  a  bill  of 
lading  ? 

But  there  appears  to  be  a  very  serious  difficulty  in  the  way  of 
the  theory,  even  thus  limited.  It  is  admitted  that  where  a 
bill  of  lading  given  to  a  charterer  varies  from  the  charterparty, 
though,  as  between  shipowner  and  charterer,  the  bill  of  lading 
may  be  **  merely  in  the  nature  of  a  receipt  for  the  goods,  yet, 
where  it  is  indorsed  over,  as  between  the  shipowner  and  the 
indorsee,  the  bill  of  lading  must  be  considered  to  contain  the 
contract "  (g).  The  difficulty  of  this  view  is  that  the  indorsee 
has  by  statute  (h)  transferred  to  him  by  the  indorsement  all 
such  rights  and  liabilities,  *'  as  if  the  contract  contained  in  the 
bill  of  lading  had  been  made  with  him."  But  in  the  case  of  the 
indorsement  from  the  charterer-shipper  of  a  bill  of  lading  vary- 
ing from  the  chai-ter,  there  is,  on  the  doctrine  of  Lord  Esher  in 
Bodocanachi  v.  Milhum^  no  *'  contract  contained  in  the  bill  of 


(/)  (1878),  5  Sc.  Sess.,  4th  Ser.'709. 

ig)  Leduc  ▼.  Ward  (1888),  20  Q.  B.  D.  at  p.  479,  psr  Lord  Eaher, 

(A)  18  &  19  Vict,  c  111,  §  1.    Appendix  III.,  poit.^ 
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lading,"  but  only  a  "  mere  receipt."  How,  then,  can  the  indorse- 
ment pass  what  does  not  exist?  Does  a  contract  spring  into 
existence  on  the  indorsement,  which  had  no  existence  l^fore? 
And,  if  so,  what  statutory  authority  is  there  for  such  a  **  crea- 
tion," as  opposed  to  the  "  transference  "  ordained  by  statute  ? 
It  may  be  said  as  in  Leduc  ▼.  Ward  (p.  479),  that  between 
shipowner  and  indorsee  the  bill  of  lading  must  be  considered  to 
contain  the  contract,  *'  because  the  shipowner  has  given  it  for 
the  purpose  of  enabling  the  charterer  to  pass  it  on  as  the  con- 
tract of  carriage  in  respect  of  the  goods/'  But  this  view,  which 
appears  to  rest  on  some  sort  of  estoppel  against  the  shipowner, 
fails  in  the  numerous  cases  where  the  variation  from  the  charter 
is  in  favour  of  the  shipowner  and  against  the  shipper ;  and  is 
also  difficult  to  reconcile  with  the  admitted  law  that  a  ship- 
owner may  repudiate  against  an  indorsee  for  value  a  bill  of 
lading,  which  his  agent  had  no  authority  to  give,  as  for  goods 
nut  sUpped  (t).  It  is  to  be  hoped  that  the  English  Courts  may 
have  an  opportunity  of  explaining  the  rather  curious  doctrine 
of  a  "  springing  contract,"  involved  in  Bodocanachi  v.  MiJbum 
and  Leduc  v.  Ward  (ib).  The  Scotch  Courts  had  a  similar  point 
before  them  in  Delaurier  v.  Wyllie  (I)  (1889),  where  C,  who 
had  made  a  'charter  containing  a  negligence  clause,  shipped 
some  iron  belonging  to  F.  in  his  own  name,  taking  a  bill  of 
lading  without  a  negligence  clause.  The  goods  were  then  lost 
by  negligence,  and  F.  sued  the  shipowner.  The  majority  of 
the  full  Court  held  that  as  the  shipowners  only  knew  C.  in  the 
transaction,  the  bill  of  lading  was  only  a  receipt  to  C,  and  did 
not  become  anything  more  by  an  indorsement  to  F.  which  did 
not  pass  to  bim  the  property,  which  he  had  already.  Lord 
Adam  (p.  184)  assumes  that  indorsees  for  value  could  sue  on 
the  bill  of  lading  alone,  but  ofifers  no  explanation  of  how  the 
bill  of  lading  contains  a  contract  in  their  case,  when  it  did  not 
in  the  case  of  their  indorsers. 


(b.)  Where  the  Shipper  is  other  than,  the  Charterer. 
Where  a  ship,  while  under  charter,  is  still  in  the  posses- 
sion  of  the  captain,  as  servant  of  the  shipowner  (m),  shippers 

(t)  GrcBKt  r.  Norway  (1851),  10  C.  B.  665,  and  Article  20. 

(A)  Jn Diederichsenr.  Farquharaon (1898),  1  Q.  B.  151,  the  point  seems  to  hare 
been  inrolved,  bnt  not  to  have  been  discussed.  It  is  difficult  to  see  how  the 
charterer-shipper  could  have  succeeded  in  that  case,  though  the  consignee,  as 
indorsee  from  him,  did. 

(0  (1889),  17  Sc  Sess  C,  167.  This  case  would  have  illustrated  rery  pointedly 
the  difficoltj  here  discussed,  if  the  coals  and  the  iron  had  been  shipped,  as  might 
well  hsTe  happened,  under  one  bill  of  lading.  In  that  event  the  bill  of  lading,  as 
regards  the  iron,  would  have  by  the  indorsement  created  contractual  rights  in  the 
indorsees ;  but  as  regards  the  coal,  would  have  been  a  **  mere  receipt "  in  the  hands 
of  the  same  indorsees. 

(m)  Baumvoll  r,  Qilchrut  (1898),  A.  C.  9.   If  the  master  o|  *i}>«e(f^jH^©*i^tt^e 


44  CHARTER  AND 

of  goods,  other  than  the  charterer,  who  receiye  bills  of  lading 
signed  by  the  master  or  broker : — 

I.  If  they  are  ignorant  of  any  provisions  of  the  charter, 
which  make  the  captain  either  generally,  or  for  the  purpose 
of  signing  bills  of  lading,  the  servant  or  agent  of  the  char- 
terer, will  be  held  to  have  contracted  with  and  can  sue  the 
shipowner  and  not  the  charterer  (n). 

They  cannot  be  required  to  accept  bills  of  lading  in 
accordance  with  the  charter,  if  such  charter  involves  unusual 
or  onerous  terms  of  which  they  were  ignorant,  but  can  de- 
mand their  goods  back,  if  shipped,  at  the  ship's  expense  (p). 

II.  If  the  shippers  are  aware  of  the  provisions  of  the 
charter  which  make  the  captain  the  agent  of  the  charterer, 
the  master  or  broker  in  signing  bills  of  lading  will  be  held 
to  have  acted  as  the  charterer's  agent  (p)  and  the  shipper 
cannot  sue  the  owner  {q)  on  the  contract,  unless  his  liability 

seryant  of  the  owner,  the  owner  will  not  be  liable  on  the  master^s  bills  of  lading 
{$ame  case).  Bat  the  fact  that  the  charter  contains  a  clanse  that  the  captain 
shall  sign  bills  of  lading  as  agent  for  the  charterers  does  not  make  him  the 
servant  of  the  charterer*  against  shippers  who  do  not  know  of  the  clause,  if 
in  other  respects  the  ship  still  remains  in  the  possession  and  control  of  ih« 
shipowners.    Manchester  Trust  ▼.  Famess^  Withy  4r  Co.  (1895),  2  Q.  B.  539. 

(ti)  Bandeman  y.  8cwrr  (1866),  L.  R.  2  Q.  B.  8G  (CJl.);  Manchester  Trust  r. 
FumetSy  v,  ». ;  The  Figiia  Maggiore  (1868),  L.  R.  2  A.  &  E.  106 ;  Mat/n  ▼.  CW//- 
ford  (1878),  3  C.  P.  D.  410 ;  Wagstaff  t.  Anderson  (1880),  5  C.  P.  D.  171  (CA.); 
The  St.  Cloud  (1863),  B.  &  L.  4.  If  the  charter  is  a  demise,  they  can  sue  the 
charterer  in  tort,  he  being  in  possession  of  their  goods,  and  also  in  contract,  the 
master  being  his  servant :  Baumodl  r.  Qilchrest  (supra). 

(p)  Peek  T.  Larsen  (1871),  L.  R.  12  Eq.  378 ;  The  Stornaway  (1882),  51  L.  J. 
Adm.  27.  So  also  where  there  are  a  charter  and  a  sub-charter,  and  the  shipper 
only  knows  of  one,  he  will  not  be  bound  by  the  other :  Tharsis  Sulphur  Oo.  v. 
Culiiford  (1873),  22  W.  R.  46  ;  The  EmUien  Marie  (1875),  44  L.  J.  Adm.  9.  So 
also  where  a  mate's  receipt  not  agreeing  with  the  terras  of  the  shipping  note  U 
tendered :  Armstrong  r.  Allan  (1892),  8  T.  L.  R.  613.  But  contrast  Ralli  v. 
Faddington  8.S.  Co.  (1900),  5  Com.  Cases,  124,  in  which  shippers,  who  knew  of 
the  existence  of  a  charter,  were  held  not  entitled  to  demand  their  goods  back  from 
the  roaster  on  his  refusing  to  sign  bills  of  lading  except  at  the  chartered  rate 
of  freight,  which  was  higher  than  that  contracted  for  by  shippers  with  the 
charterers. 

(p)  The  St.  Qoud  (1863),  B.  «&  L.  4,  at  p.  15 ;  Newberry  v.  Cdvin  (1832),  1  01. 
k  Fin.  283;  Sandcman  r.  Scwrr  (1886),  L.  R.  2  Q.  B.,  at  pp.  97,  98 ;  Blaikie  v. 
Stembridge  (1859),  6  C.  B.,  N.S.  894.  Manchester  Trust  v.  Fumess,  Withy  &  Co, 
(1895),  2  Q.  B.  539.  See  per  Bramwell,  L.J.,  in  Wagstaff  y.  Anderson^  5  0.  P.  D., 
at  p.  177  :  **  I  do  not  think  that  because  a  bill  of  lading  is  signed  by  the  captain 
as  agent  for  the  ship,  a  contract  is  made  between  the  shipowner  and  shipper,  the 
shipper  having  previously  arranged  with  the  charterers  that  they  shall  carry  his 
goods.  1  think  that  the  remedy  of  the  shipper  would  be  against  the  charterer, 
with  whom  he  made  the  contract  of  affreightment,  and  that  he  would  not  get  an 
additional  remedy  because  he  had  taken  a  bill  of  lading  from  the  shipowner.'* 

(g)  Marquand  v.  Banner  (1856),  6  E.  &  B.  232;  Major  v.  White  (1835), 
7  C.  &  P.  41.  Digitized  by  VjUU^LC 
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IS  reserved  by  special  provisions  of  the  charter  (r).  The 
bnrden  of  proving  the  shipper's  knowledge  of  the  terms  of 
the  charter  will  be  upon  the  shipowner  {s\  and  a  clause  in 
the  bill  of  lading,  *'  all  conditions  as  per  charter/'  will  not 
give  the  shipper  constructive  notice  of  such  provisions  {t). 

Where  the  ship  is  demised  (li),  or,  being  under  charter,  is 
out  of  the  possession  and  control  of  the  owner,  as  where  under 
a  time  charter  the  captain  is  appointed,  paid,  and  dismissed 
by  the  charterer,  the  owner,  even  though  he  be  registered  as 
managing  owner,  will  not  be  liable  for  bills  of  lading  signed 
by  the  master  or  broker  {x). 

Unless  there  is  a  demise  of  the  ship  the  owner  will  be 
liable  to  third  parties,  not  parties  to  bills  of  lading,  for 
dealings  with  their  goods  by  his  master,  even  though  such 
third  parties  know  of  the  charter  (y). 

Case  1. — A.  chartered  a  ship  to  C.  to  sail  to  X.,  and  load  from  G.*8  agent 
there,  cargo  to  be  stowed  at  merchant's  risk  and  expense.  The  captain  to 
sign  biUs  of  lading  if  required  at  any  rate  of  freight,  without  prejudice  to 
the  charter.  At  X.  goods  were  shipped  by  shippers  who  knew  nothing  of 
the  charter,  under  a  bill  of  lading  signed  by  the  master.  Hdd^  that  the 
shippers  could  sue  A.,  the  master  having  signed  as  his  agent  (a). 

due  2, — ^A.  had  purchased  a  ship  for  the  purpose  of  selling  it  to  C. 
under  an  agreement  which  provided  for  payment  of  part  of  the  purchase- 
money  down  and  part  at  the  expiration  of  a  charter  of  the  eame  date. 
Under  this  charter  A.  agreed  to  let,  and  C.  to  hire  the  steamer,  for  four 
months ;  charterer  to  provide  and  pay  for  provisions,  and  wages  of  captain, 
officers,  engineers,  and  crew,  owner  to  pay  insurance  and  maintain  steamer 
in  an  efficient  condition  during  service,  charterers  to  provide  and  pay  for 
coal,  port  charges,  etc.  Payment  for  use  and  hire  of  vessel  at  £750  per 
month.  Owner  has  option  of  appointing  chief  engineer  to  be  paid  by 
charterers,  owner  to  have  lien  on  cargoes  for  freights  due  imder  charter. 
C.  appointed  and  paid  captain,  officers,  and  crew,  A.  appointed  chief 
engineer.  A.  was  registered  as  owner  and  managing  owner.  F.  shipped 
goods  on  board,  in  ignorance  of  the  charter,  and  received  bills  of  lading, 
signed  by  the  captain  and  a  broker  employed  by  charterers.  In  an  action, 
against  A.  by  F.,  on  bilhs  of  lading — Eeld^  that  A.  having  parted  with  the 


(r)  The  HeUne  (1865),  B.  &  L.  415 ;  Sack  v.  Ford  (1862),  32  L.  J.  C.  P.  12. 

(»)  2he  St  Cloud  (18tf3X  B.  &  L.  4. 

{i)  Manchester  Trust  t.  Furness,  Withy  A  Co.  (1895),  2  Q.  B.  539,  at  pp.  545, 
547,  549.  See  also  West  Hartlepool  Co,  v.  Tagart,  Beaton  &  Co,  (19U2),  18 
Times  L.  R.  358,  at  p.  360. 

(u)  Article  2,  cmie, 

(x)  Bawnvoll  v.  Qilchrest  (1893),  A.  C.  9. 

(y)  Schuaier  r.  McKellar  (1857),  7  E.  &  B.  704. 

(2)  Sandeman  v.  Scurr  (1866),  L.  R.  2  Q.  B.  86.  See  also  The  Figlia  3£aggiore 
C1868^  L.  R.  2  A.  &  £.  106. 
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possession  and  control  of  the  Tassel,  the  captain  was  not  his  servant  so  as 
to  bind  him  by  his  signature  to  the  bill  of  lading  (a). 

Case  3. — ^A  ship  was  chartered  with  a  clause,  **  In  signing  bills  of  lading  it 
is  expressly  agreed  that  the  captain  shall  only  do  so  as  the  agent  for  the 
charterers ;  and  the  charterers  hereby  agree  to  indemnify  the  owners  from 
all  consequences  and  liabilities,  if  any,  that  may  arise  from  the  captain 
signing  bills  of  lading  or  otherwise  oomplyiag  with  the  same.''  In  other 
respects  the  master  was  the  servant  of  the  owners,  in  whom  under  the 
charter  the  possession  and  control  of  the  ship  remained.  The  master 
signed  bills  of  lading  containing  the  clause,  '*they  paying  freight  and  all 
other  conditions  as  per  charter.'*  A  claim  was  made  by  the  shippers  on 
the  shipowners  under  the  bill  of  lading.  It  was  not  proved  that  the 
shippers  knew  of  the  clause  in  the  charter  above  auoted«  Eddy  that  the 
shippers  were  entitled  to  sue  the  shipowners  and  were  not  affected  by 
constructive  notice  of  the  terms  of  the  charter  (b). 

Case  4. — A.'s  steamer  was  chartered  for  G. ;  F.  shipped  goods  on  it  in 
ignorance  of  such  charter,  and  received  a  bill  of  lading  signed  by ''  C, 
agents.''  There  is  a  custom  with  steamships  that  the  briers,  and  not  the 
masters,  should  sign  bills  of  lading.  It  was  found  as  a  fact  that  C.  signed 
the  bill  of  ladi^  as  agent  for  and  with  the  authority  of  A.  Eetd^  that  A. 
was  liable  to  F.,  and  would  have  been  even  if  no  such  authority  had 
existed  (c). 

Case  6.— On  June  24,  C,  brokers,  wrote  to  F., "  We  now  beg  to  offer  you 
room  in  ship  R"  On  June  26,  F.  accepted  this,  and  an  agreement  was 
drawn  up  between  F.  and  *'C.  act'mg  for  A.,  owners  of  the  RJ"  On 
June  25,  C.  and  D.  jointly  had  chartered  the  R.  from  A.,  paying  a  lump 
freight,  their  liability  to  cease  on  loading.  The  master  signed  bills  of 
lading,  and  on  the  voyage  sold  the  goods.  Eeld^  that  F.'s  remedy  was 
against  A.  and  not  against  0.  (d). 

Case  6. — C.  chartered  a  ship  from  A.  and  put  it  up  as  a  general  ship. 
F.  put  goods  on  board  in  ignorance  of  the  charter.  The  captain  refused  to 
sign  bills  of  lading  except  in  terms  of  the  charter,  which  gave  the  ship- 
owner liens  for  demurrafi:e  and  freight  under  the  charter,  and  refused  to 
deliver  up  the'goods.  Meld^  that  shippers  who  had  shipped  in  ignorance 
of  the  charter  were  entitled  to  demand  their  soods  back  rather  than  be 
bound  by  the  provisions  of  the  charter,  and  that  the  owners  were  bound 
to  redeliver  them  free  of  any  claim  for  lien  or  charges  (e). 

Case  7. — C.  chartered  a  ship  from  A.  and  put  it  up  as  a  general  ship. 
F.  shipped  goods  in  it,  in  which  O.  had  a  right  of  property,  and  F.  was 
enabled  to  ship  those  goods  through  the  negligence  of  E.,  the  master,  in 
signing  bills  of  lading  for  them.  At  the  end  of  the  voyage,  £.,  with  A.'s 
approval,  delivered  the  goods  to  G.,  consignees  under  the  bill  of  lading,  in 
spite  of  O.'s  demand  for  the  goods.  Hdd^  that  though  E.  in  signing  bills 
was  probably  acting  as  charterer's  agent,  yet,  in  delivering  the  goods  at 
the  port  of  discharge  with  A.*8  approval,  he  was  acting  as  A.'s  agent,  and 
A.  was  therefore  liable  to  an  action  by  0.  (/). 

(a)  BaumvoU  t.  Gilchrest  (1893),  A.  C.  9. 

(6)  Manchester  Trust  v.  Fumess,  Withy  &  Co.  (1895),  2  Q.  B.  539  (C.A.). 

(c)  Hayn  v.  CW/f/<wtf  (1878),  3  C.  P.  D.  410. 

(rf)  Wagstaff  r.  Anders(m  (1880),  6  C.  P.  D.  171  (C.A.). 

(e)  Peek  ▼.  Larsen  (1871),  L.  R.  12  Eq.  378.  The  queition  would  seam  to  be 
-whether  the  shippers  were,  or  should  in  reason  have  been,  aware  of  the  terms  of 
the  charter.  See  Watkins  r.  Rymill  (1883),  10  Q.  B.  D.  178 ;  RaUi  v.  PaddingUm 
S,  S,  Co,  (1900),  5  Com  Cases,  124. 

(/)  Schuster  y.  McKelhr  (1857),  7  E.  &  B.  704.    F.  could  only  have  sued  E. 
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(c.)  Indorsee  from  Shipper, 

If  a  bill  of  lading  given  by  a  shipowner  or  his  agent  {g) 
to  the  shipper,  i?hether  charterer  or  not,  and  differing  in  its 
terms  from  the  charter,  comes  into  the  hands  of  G.,  a  lona 
fide  holder  for  value  of  sach  bill  of  lading  (A). 

I.  If  G.  is  ignorant  of  the  terms  of  the  charter,  the  ship- 
owner will  be  bound  by  the  bill  of  lading  (t),  even  though 
his  agent  had  no  authority  to  sign  it,  provided  that  such  bill 
is  on  its  face  within  the  ordinary  authority  of  a  master  or 
broker  {k)^  and  that  the  difference  in  terms  has  not  been 
obtained  by  fraud  of  any  previous  holder  {I). 

II.  If  G.  is  aware  of  the  terms  of  the  charter,  the  ship- 
owner will  not  be  liable  to  G.  for  a  bill  signed  by  his  agent 
beyond  any  authority  conferred  by  such  charter  (w). 

m.  In  any  case  the  terms  of  the  charter  will  not  be 
incorporated  in  the  bill  of  lading  without  a  plain  expression 
in  the  bill  of  lading  of  the  intention  to  do  so  (n),  neither 
will  the  indorsee  be  bound  by  verbal  negotiations  with  the 
snipper  not  embodied  in  the  bill  of  lading  (o). 


or  C.  under  the  bill  of  lading ;  and,  if  A.  had  demised  the  ship  to  C,  0.  could 
only  hare  sued  C. ;  but  as  there  was  no  demise,  and  0.  did  not  sue  in  contract 
under  the  bill  of  lading,  but  in  tort,  A.  was  liable  to  0. 

(g)  Cf,  Baumtoll  r.  Oilchrest  (1893),  A.  C.  9. 

(A)  Bot  where  G.  had  before  indorsement  the  property  in  the  goods  represented 
bj  the  bill  of  lading,  which  was  taken  by  the  charterer  as  B.'s  agent,  the  bill  of 
lading  was  held  only  a  receipt,  and  O.  was  bound  by  the  charter:  Delaurier  t. 
WylUe  (1889),  17  Sc  Sees.  C.  167,  et  cmte,  p.  43. 

(•)  The  Patria  (1871),  L.  R.  3  A.  A  E.  436 ;  Oxlkison  t.  MiddleUm  (1857), 
2  C.  B.,  N.S.  134;  but  see  note  on  p.  41,  antdf  on  difficulties  where  the  shipper 
is  charterer. 

(*)  Grant  r.  Nortoay  (1851),  10  C.  B.  655,  at  pp.  687,  688 ;  Cox  v.  Bruce 
(1886),  18  Q.  B.  D.  147;  Reynolds  r.  Jex  (1865),  7  B.  &  S.  86.  And  see 
Article  20,  posf,  and  note  thereto,  p.  53. 

(0  Mitchell  T.  Scaife  (1815),  4  Camp.  298. 

(m)  Article  20,  pott 

(n)  Chappel  r.  Comfort  (1861),  10  0.  B.,  N.S.  802 ;  F,^  r.  Mercantile  Bank  of 
India  (1866),  L.  R.  1  0.  P.  689 ;  Smth  v.  Sieveking  (1855),  4  E.  &  B.  945. 
**  Where  a  charter  is  entered  into,  the  special  provisions  of  that  charter  are  bind- 
ing only  as  between  the  charterer  and  shipowner,  and  if  a  bill  of  lading  is  signed 
by  the  master,  and  that  bill  of  lading  comes  to  the  hands  of  an  assignee  for  value, 
the  latter  is  entitled  to  have  the  goods  delivered  to  him  on  the  terms  mentioned 
in  the  bill  of  lading,  and,  properly  speaking,  is  not  bound  to  refer  to  the  charter 
at  aU"(Willes,  J.,  in  Chappel  y.  Comfort,  at  p.  810).  This  is  subject  to  reference 
to  the  charter  for  any  of  its  terms  expressly  incorporated  in  the  bill  of  lading. 
And  see  post^  Article  19. 

(o)  Leduc  V.  Ward  (1888),  20  Q.  B.  D.  475. 
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Case  l.*-A  ship  was  chartered  with  certain  excepted  perils,  induding 
*'  restraint  of  princes."  F.  shipped  goods  in  ignorance  of  the  charter,  and 
the  master  signed  a  hill  of  lading  only  containing  an  exception  of  ''  perils 
of  the  sea."  In  an  action  in  rem  by  G.,  the  consignees,  who  also  were 
ignorant  of  the  charter,  against  ship,  owner,  and  master,  for  foiling  to 
deliver  through  *'  restraint  of  princes,"  hdd^  that  the  owner  was  liable,  and 
that  the  contract  in  the  bill  of  lading  was  not  affected  by  the  contract  in 
the  charter  of  which  F.  and  G,  were  ignorant  {p). 

Case  2. — A  ship  was  chartered  by  C  for  a  certain  Yoyage,  at  a  certain 
freight  with  a  lien  on  the  cargo  for  all  freight,  the  master  to  sign  bills  of 
lading  without  prejudice  to  the  charter.  C.  shipped  goods  for  which  the 
master  signed  a  bill  of  lading,  making  the  goods  deliverable  to  G.,  *' paying 
freight  as  per  margin,  t.e.  £196."  C.  indorsed  the  bill  for  value  to  G. 
Held,  that  the  owners  having  by  their  master  signed  bills  making  the 
goods  deliverable  on  payment  of  a  certain  freight,  could  only  claim  that 
freight,  and  not  the  whole  freight  for  which  they  had  a  lien  under  the 
charter,  as  against  consienees  who  had  advanced  money  on  faith  of  the 
statements  in  the  bill  of  Jading  (q). 

Case  3. — A.  chartered  a  ship  to  C.  at  a  certain  freight,  "  A.  or  his  agent 
to  sign  bills  of  lading  at  any  rate  of  freight  without  prejudice  to  this 
charter."  D.,  C.'s  agent  abroad,  advanced  money  to  the  ship,  and  in  cod- 
sideration  of  such  advance  the  master  loaded  goods  from  D.,  giving  a  bill 
of  lading,  *'  shipped  by  D.,  to  bs  delivered  to  order,  or  assigns,  paying 
freight  to  D.'s  agent,  G.,  as  per  margin."  Edd,  that  the  master  had  no 
authority  to  make  such  a  contract,  and  that  A.  was  not  bound  by  it  to  G., 
consignees  of  cargo  (r). 

.  Case  4. — C.  chartered  a  ship  from  A.  to  pay  a  certain  freight,  sixteen 
lay-days  and  demurrage  at  £2  per  diem,  C.  shipped  a  cargo  consigned  to 
G.  in  London  under  a  bill  of  ladinsr,  "  paying  freight  as  per  charter  "  with 
a  memorandum  in  the  margin,  **  There  are  eight  working  days  for  un- 
loading in  London."  The  vessel  was  detained  four  days  beyond  her  lay- 
days. G.  was  sued  by  A.  for  demurrage.  Htld,  that  as  the  bill  of  lading 
did  not  clearly  shew  that  the  conditions  as  to  demurrage  in  the  charter 
were  incorporated  in  the  bill  of  ladinsr,  G.  was  not  liable  {s). 

Case  5. — F.  shipped  goods  on  A.'s  vessel,  and  took  a  bill  of  ladinsr, 
setting  out  that  the  vessel  was  lying  at  X.  and  bound  for  Z.,  with  liberty 
to  call  at  any  ports  in  any  order.  F.  knew  that  the  ship  was  going  to  Z. 
by  way  of  Y.,  which  was  altogether  out  of  the  course  of  a  voyage  from 


(p)  The  Patria  (1871),  L.  R.  3  A.  &  E.  436.  Otherwise  if  F.  had  shipped  through 
C,  the  charterer,  as  his  agent.     Delaurier  v,  Wyllie  (1889),  17  Sc.  Sess.  C.  167. 

(q)  Gilkison  v.  Middieion  (1857),  2  C.  B.,  N.S.  134.  See  also  Mitchell  v.  Scaife 
(1815),  4  Camp.  298.  This  case  is  distinguishable  from  cases  like  Kern  x. 
DesUxndes  (1861),  10  C.  B.,  K.S.  205,  by  the  tact  that  the  holder  is  an  indorsee 
for  value,  and  not  a  mere  agent  or  factor.  Hero  too  the  owners  seem  to  have 
authorised  the  signing  of  the  bills  of  lading  (see  per  Cockburn,  C.J.),  and  so  varied 
their  lien.  I  have  omitted  the  part  of  the  case  which  was  overruled  in  Kirchner 
V.  Venus  (1859),  12  Moore,  P.  C.  361,  as  to  whether  there  was  a  lien  for  freight 
at  all.  See  also  West  Hartlepool  Co,  v.  Tagart^  Beaton  &  Co.  (1902),  18  Times 
L.  R.  358;  8  Com.  Cas.  133  (C.A.). 

(r)  Reynolds  v.  Jex  (1865),  7  B.  &  S.  86.  Such  a  contract  as  to  freight  was 
beyond  the  usual  authority  of  a  master,  and  should  have  put  G.  on  inquiry. 
See  also  Arrospe  v.  Bcarr  (1881),  8  Sc.  Sess  C,  4th  Ser.  p.  602 :  The  Canada 
(1897),13T.  L.  R.  238. 

(0  Chappel  V.  Comfort  (1861),  10  C.  B.  N.S.  802. 


Digitized  by 


Google 


BILL  OF  LADING.  49. 

X»  to  Z.  F.  indorsed  the  bill  of  lading  to  I.  The  ship  proceeded  to  T., 
and  was  lost  on  the  way.  Held^  that  I.  was  not  preveated  from  recovery 
for  the  deviation,  by  F.'s  knowledge  of  the  course  of  the  voyagOi  such 
knowledge  not  being  embodied  in  the  bill  of  lading  (Q. 


Article  19. — Incorporation  of  Charter  in  Bill  of  Lading. 

Where  the  holder  of  a  bill  of  lading  for  goods  shipped  on 
a  chartered  vessel  is  either  a  shipper  other  than  the  charterer, 
whether  aware  of  the  charter  or  not  (w),  or  an  assignee  of 
such  bill  of  yalue,  even  from  the  charterer  {x),  the  stipula- 
tions of  the  charter  on  any  particalar  point  will  not  be  in- 
corporated into  the  bill  of  lading  without  a  plain  expression 
in  the  bill  of  lading  of  the  intention  to  do  so  (y). 

Where  such  an  intention  plainly  appears  it  will  be 
adopted ;  thus  the  clause  **  freight  and  all  other  conditions 
as  per  charter  "  will  incorporate  into  the  bill  of  lading  all 
conditions  in  the  charter  to  be  performed  by  the  consignee 
of  the  goods  (0)  applicable  to  and  consistent  with  the 
character  of  the  bill  of  lading  (a),  or  relevant  to  his  right  to 
take  delivery  of  the  cargo  {b)^  but  not  inapplicable  or  in- 
sensible conditions  {c),  or  clauses  of  the  charter  which  would 


(0  Leduc  ▼.  Wcard  (1888),  20  Q.  B.  D.  475. 

(«)  Ihe  Patria  (1871),  L.  R.  3  A.  &  E.  436.  But  where  the  charterer  took 
a  biU  of  ladiog  in  his  own  name,  bat  as  agent  for  F.,  the  real  owner  of  the  goods, 
to  whom  he  endorsed  the  bill  of  lading,  F.,  was  held  bound  by  the  charter,  though 
the  bill  of  lading  did  not  refer  to  it.  Delaurier  v.  Wyllii  (1889),  17  Sc.  Sess. 
C.  167,  and  see  p.  43,  ante, 

ix)  Fry  V.  Mercantile  Bank  of  India  (1866),  L.  R.  1  C.  P.  689. 

(jf)  Chappel  T.  Comfort  (1861),  10  C.  B.,  N.S.  802 ;  Smith  r.  Sieveking  (1855), 
4  £.  &  B.  tH5 ;  Wegener  ▼.  Smith  (1854),  15  C.  B.  285. 

(«)  Serraino  v.  Campbeil  (1891),  1  Q.  B.  283 ;  following  dicta  in  Taylor  r. 
Perrin  (1883),  (unreported  decbion  of  the  House  of  Lords) ;  Delattrier  v.  Wyllie 
(1889),  17  Sc.  Sess.  C.  167.  Diederichsen  r.  Farquharaon  (1898),  1  Q.  B.  151  (CA.). 
Manchester  Trust  t.  Fumess,  Withy  (1895),  2  Q.  B.  539  (C.A.).  See  the  latter 
caae  at  pp.  545,  547,  549,  as  to  the  doctrine  of  constructive  notice  in  mercantile 
transactions. 

(a)  Porteus  r.  Watney,  (1B7S\  8  Q.  B.  D.  534,  at  p.  542  (C.A.);  Gardner 
T.  Trechmaim  (1884),  15  Q.  B.  D.  154  (C.A.).  Hovoitt  r.  Paul  (1878),  5  Sc.  Sess. 
C,  4th  Ser.  p.  321,  where  the  words  **pajing  freight  as  per  charter  "  were  held 
to  incorporate  a  stipulation  for  the  payment  to  the  captain  of  a  gratuity  for 
••gooddcliTery." 

(6)  EoMt  Yorkshire  S.8.  Co.  v.  Hancock  (1900),  5  Com.  Cases,  266. 

(c)  GuUischen  ▼.  Stewart  (1884),  13  Q.  B.  D.  317  (C.A.);  Bryden  r.  Nii^uhr 
(1884),  1  C.  &  E.  241 ;  but  see  Barwioh  r.  Btimyeat  (1877),  36  L.  T.  250,  and 
NoUf  antef  p.  41. 
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alter  express  stipalations  in  the  bill  of  lading  {(3),  or  which 
are  not  conditions  to  be  performed  by  the  consignee  {z). 

Under  such  a  clause  holders  of  the  bill  of  lading  have 
been  held  liable  for  cbarterparty  demurrage  at  the  port  of 
loading  {e)  or  at  the  port  of  discharge  (a),  and  entitled  to 
the  benefit  of  a  clause  that  the  ship  should  discharge  in  the 
dock  ordered  by  charterers  (/),  but  the  cesser  clause  (c),  or 
arbitration  clause  {g\  or  clauses  as  to  the  liability  of  the 
shipowner,  such  as  the  exceptions  in  the  charter,  or  a  clause 
that  the  captain  shall  sign  bills  of  lading  as  agent  of  the 
charterer  and  not  of  the  shipowner,  will  not  be  incorporated 
in  the  bill  of  lading  {z). 


Ccue  1. — C.  chartered  a  ship  from  A.,  "  the  ship  to  have  a  lien  on  cargo 
for  freight  lOs.  per  ton  ...  to  be  paid  on  UDloading  of  the  cargo."  G. 
shipped  part  of  the  cargo  under  a  bill  of  lading  containing  a  clause, 
*'  freight  for  the  said  goods  payable  in  Z.  as  per  charter,"  and  indorsed  the 
bill  for  value  to  I.  Hdd,  that  against  I.  the  shipowner  had  a  lien  only 
for  the  freight  due  for  the  soods  included  in  the  bill  of  lading,  and  not  a 
lien  for  the  whole  chartered  freight  (h). 

Case  2. — C.  chartered  a  ship  from  A.  with  a  clause  that  fourteen  working 
days  were  allowed  for  loading  and  unloading,  and  ten  days  on  demurrage 
at  £35  a  day.  F.  shipped  corn  under  a  bill  of  lading,  "  paying  freight 
for  the  same  goods,  and  all  other  conditions  as  per  charter."  F.  indo»ed 
the  bill  to  I.  for  value.  At  the  port  of  discharge,  owing  to  delay  of  other 
shippers,  I.  was  delayed  in  removing  his  goods,  and  three  days*  demurrage 
was  incurred.  Htld,  that  I.  was  liable  to  pay  demurrage  as  per  charter. 
Semhle,  that  A.  could  recover  the  demurrage  for  the  three  days  from  each 
of  the  shippers  (t).; 


(rf)  Gardner  v.  Trechmann  (1884),  16  Q.  K  D.  (C.A.). 

ie)  Gray  v.  Carr  (1871),  L.  K.  6  Q.  B.  622. 

(/)  East  Yorkshire  8,S,  Co.  r.  Hanoooh  (1900),  6  Com.  Cases,  266. 

{jg)  Hamilton  v.  Mackie  (1889),  6  Times  L.  R.  677.  For  cases  as  to  the  incor- 
poration of  the  arbitration  clause  in  a  colliery  guarantee  into  the  charter,  see 
Weir  V.  Pirie  (1898),  3  Com.  Cases,  263,  271 ;  Ctink  v.  Hickie,  Borman  ^  Co, 
(1898),  3  Com.  Cases,  275. 

(A)  Fry  ▼.  Mercantile  Bank  of  India  (1866),  L.  R.  1  C.  P.  689.  See  also  Mitchell 
V.  Scaife  (1815),  4  Camp.  298.  The  court  based  their  decision  on  the  grounds  : 
(1)  That  a  clear  intention  to  give  the  extended  lien  was  not  shown  (Chappd  ▼. 
Comforty  note  (y)  supra) ;  (2)  That  the  charter  fixed  the  rate  of  freight  and  not  a 
lump  freight,  and  this  only  was  incorporated  in  the  bill  of  lading.  Such  a  division 
of  liability  will  not  be  applied  to  demurrage :  Porteus  v.  Watmyy  vide  post. 

(i)  Porteus  V.  Watney  (1878),  3  Q.  B.  D.  534  (C.A.);  disapproving  Bogers- 
V.  Hunter  (1827),  M.   &    M.  63;   Dobson  y.  Droop  (1830),  M.  &  M.  441: 
qucsre,  whether  the  charter  would  not  be  satisfied  by  the  charterers  receiving  £10 
per  diem  from  one  shipper,  though  in  justice  such  shipper  should  hav«  a  I'lght, 
which  he  has  not  in  law,  to  require  contribution  from  other  shippers.    See  alao 
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Cam  3.— A  charier  provided  for  payment  of  freUht  at  £1 13«.  Zd,  per  ton, 
and  leave  the  charterer  an  absolute  lien  for  freight :  the  bill  of  lading  pro- 
vided for  payment  of  freight  at  £1  2«.  6<^.  per  ton,  "  extra  expenses  to  be 
borne  by  the  receivers,  and  otber  conditions  as  per  charter."  Held^  not 
to  incorporate  in  the  bill  of  lading  the  clauses  of  the  charter  as  to 
freight  (A;). 

Case  4. — A  ship  was  chartered  by  C.  from  A.  with  the  usual  stipulations 
for  freight  and  demurrage  and  a  cesser  clause.  0.  shipped  the  cargo, 
accepting  bills  of  lading  making  the  eoods  deliverable  to  himself  at  the 
^rt  of  discharge ;  ''  he  paying  freight  and  all  otber  conditions  as  per 
charter."  In  an  action  by  A.  against  C.  as  consiznee  under  the  bill  of 
lading,  for  demurrage  at  the  port  of  discharge.  Edd^  C.  was  liable ;  for 
the  bill  of  lading  only  incorporated  those  clauses  of  the  charter  which 
were  consistent  with  its  character  as  a  bill  of  ladia<r,  and  did  not  therefore- 
incorporate  the  **  cesser  clause  '*  (T), 

Case  5. — A  ship  was  chartered  by  C.  from  A.,  **  fifty  running  days  to 
be  allowed  for  loading,  and  ten  days  on  demurrage  over  and  above  the 
said  lay-days  at  £8  per  day  ...  A.  to  have  a  lien  for  demurrage,"  and  a 
cesser  clause.  C.  shipped  goods  under  a  bill  of  lading, "  to  be  delivered  as 
per  charter  unto  order  of  G.  or  assiguR,  he  or  they  paying  freight  and  all 
other  conditions  or  demurrage  (if  any  should  be  incurred  for  the  said  goods) 
as  per  charter."  The  ship  was  detained  in  loading  ten  days  on  demurrage, 
and  eighteen  days  more.  A.  claimed  a  lien  for  demurrage  for  ten  days, 
and  damages  for  the  eighteen  days'  detention  against  G.,  consignees  under 
the  bill  of  lading.  Held,  that  G.  was  liable  for  the  demurrage,  but  not  for 
the  damages  for  detention,  which  were  not  given  by  the  charter  or  the 
bill  of  ladmg  (m). 

Com  6. — A.  chartered  a  ship  to  C,  the  charter  containing  a  negligence 
clause;  F.  shipped  goods  under  a  bill  of  lading,  without  a  negligence 
clause,  but  containing  a  clause  ^'  to  be  delivered  to  order  or  assigns,  they 
payin<;  freight  for  the  said  coals,  and  all  other  conditions  as  per  charter.  ' 
llie  ship  was  lost  through  negligence ;  F.  sued  A.  Held,  that  the  bill  of 
lading  only  incorporated  such  conditions  of  the  charter  as  were  to  be 
performed  by  the  consignee,  and  not  other  clauses,  and  that  therefore  A. 
was  not  protected  by  the  negligence  clause  in  the  charter  (n). 

Cckse  7. — Under  a  charter  containing  a  clause  allowing  a  deck  cargo 
<'  at  merchant's  risk,"  a  bill  of  lading  for  deck  cargo  was  given  containing 
no  exceptions,  but  the  words  *' freight  and  all  other  conditions  as  per 
charter."  The  consignees  claimed  for  damage  to  the  cargo.  Held,  by 
the  G.  A.  (Rigby,  L.J.,  dissenting),  that  they  were  entitled  to  succeed, 
the  clause  in  the  charter  not  being  incorporated  in  the  bill  of  lading  (o). 


Sitraker  v.  Kidd  (1878X  3  Q.  B.  D.  224;  Leer  v.  Yates  (1811),  3  Taant.  387  ; 
Harmony^  Gandolph  (1815),  Holt,  K.  P.  35.    See  note  to  Article  185  on  p.  26G. 

Ck)  Gardner  t.  Trechmann  (1884),  15  Q.  B.  D.  154. 

(0  (hdliKhen  v.  Stewart  (1884),  13  Q.  B.  D.  317. 

(m)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522. 

(n)  Serraitto  t.  GampMl  (1891),  1  Q.  B.  283 ;  c/.  Belaurier  r.  Wylite  (1889), 
17  Sa  Sess.  C.  167  ;  and  compart  Manchester  Trust  x,  Furness  (1895),  2  Q.  B. 
539,  where  a  claase  making  the  captain  the  agent  of  the  charterer  to  sign  bills 
•f  lading  was  held  not  incorporated  in  the  bill  of  lading. 

(o)  Diederichsen  v.  Farquharson  (1898),  1  Q.  B.  151  (C.A.).  In  this  case  the 
shipper,  who  was  also  the  charterer,  could  not,  it  is  submitted,  have  sued  with 
success. 
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Article  20. — Authority  of  Master  or  Broker  to  sign  Bills  of 
Lading  (p). 

I.   Where  no  Goods  are  Shipped. 

The  master  or  broker  cannot  bind  the  owner  or  principal 
by  signing  bills  of  lading  for  goods  that  were  never  shipped 
at  all  (q) ;  but  the  bill  of  lading  is  prima  facie  evidence 
that  they  were  shipped^  and  the  burden  of  disproving  it  lies 
on  the  owner  (r). 

Neither  can  the  master  or  broker  bind  the  owner  by  sign- 
ing a  second  bill  of  lading  for  goods  on  boards  for  which  he 
has  already  signed  one  bill  (s). 

Such  a  bill  has  no  further  binding  effect  (q),  even  in  the 
hands  of  a  bona  fide  holder  for  value. 

The  owner  may,  however,  by  express  stipulation  bind 
himself  to  accept  the  statement  of  quantity  shipped  in  the 
bill  of  lading,  though  all  the  goods  enumerated  therein  are 
not  shipped  {t). 


(p)  The  question  of  authoritj  to  sign  bills  of  lading  does  not  often  arise,  aa 
each  line  has  its  printed  form,  or  forms,  which  are  hardly  ever  varied.  When  a 
ship  is  under  charter,  and  is  put  up  hj  the  charterers  as  a  general  ship,  power  is 
usually  given  to  the  master  by  the  charter  to  sign  bills  of  lading  in  any  form, 
**  without  prejudice  to  the  charter,"  t>.  to  the  contract  between  shipowner  and 
charterer  (see  note,  po8tf  p.  56).  In  actions  for  damage  to  goods,  where  bills  of 
lading  have  been  signed  by  a  broker  abroad,  and  it  is  difficult  to  prove  his 
authority,  an  alternative  claim  in  tort  will  generally  be  successful.  On  the 
statutory  liability  of  the  person  signing  a  bill  of  lading  for  goods  not  shipped,  see 
18  &  19  VicL  c.  Ill,  s.  3  :  Appendix  III.,  and  Article  21. 

(g)  McLeooi  v.  Fleming  (1871),  L.  R.  2  Sc.  App.  128 ;  Broum  v.  Powell  Duffryn 
Coal  Co.  (1875),  L.  R.  10  C.  P.  562 ;  Jetad  v.  Bath  (1867),  L.  R.  2  Ex.  267 ; 
Grant  v.  Norvoay  (1851),  10  C.  B.  665.  This  is  so,  though  the  goods  were 
brought  alongside  the  ship  and  mate's  receipts  given  for  them.  Thorman  v.  Burt 
(1886),54L.  T.  349. 

(r)  Smith  V.  Bedouin  Nav,  Co.  (1896),  A.  C.  70 :  Harrowing  v.  Katz  (1894),  10 
Times  L.  R.  400,  affirmed  by  H.  L.,  Nov.  26,  1895,  see  note  in  (1896)  A.  C.  at 
p.  73 ;  Bennett  and  Young  v.  John  Bacon^  Ld.  (1897),  2  Com.  Cases,  102  (C.A.), 
in  all  of  which  cases  the  evidence  of  the  bill  of  lading  was  not  displaced ;  also 
Hine  v.  Free  Bodwell  4t  Co,  (1897),  2  Com.  Cases,  149,  where  the  evidence  of  the 
bill  of  lading  was  displaced  by  evidence  of  disputed  tallies,  the  counterfoils  of  the 
mate's  receipts,  and  the  displacement  scale.  The  evidence  to  displace  the  bill  of 
lading  must  shew  not  merely  that  the  goods  may  not  have  been  shipped,  but 
that  they  were  not  (1896,  A.  0.  at  p.  79) ;  where  the  bill  of  lading  is  the  result 
of  a  tally  not  dispnted  at  the  time,  it  will  be  difficult  to 'displace  it. 

(»)  Bubbenty  v.  Waixl  (1853),  8  Ex.  330. 

(0  Lishmann  v.  Christie  (1887),  19  Q.  B.  D.  333 ;  doubting  the  authority  of 
Pyman  v.  Burt  (1884),  1  C.  &  E.  207.     See  note,  p.  53. 
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Cose  1. — C.  chartered  a  ship  of  the  capacity  of  596  tons,  from  A.,  to  carry 
bones.  The  master  signed  bills  of  lading  representing  that  701  tons  were 
shipped,  but  containing  the  clause,  '^  weight,  quality,  and  contents  un- 
known." On  arrival,  the  ship  was  found  to  have  only  386  tons  on  board ; 
the  master  had  protested  for  inadequacy  of  freight.  Held^  that  the  signa- 
ture of  the  master  to  the  bills  threw  upon  A.  the  burden  of  disproving 
the  shipment  of  the  goods,  but  that  he  had  disproved  it  by  the  evidence 
of  the  master  that  he  delivered  all  goods  that  were  shippied,  and  by  the 
protest  (t*). 

Chue  2. — ^E.,  master  of  A.'s  ship,  gave  a  bill  of  lading  to  F.  for  twelve 
bales  of  silk  represented  as  being  shipped  on  such  ship ;  F.  indorsed  the 
bill  for  value  to  L ;  the  goods  never  had  been  shipped.  I.  sued  A.,  who 
proved  that  the  goods  never  were  on  board.  Heldj  that  A.  was  not  liable, 
even  to  L  (x). 

Case  3. — F.  shipped  on  board  A.'s  ship  seventy  and  seventy-five  quarters 
of  wheat,  and  received  bills  of  lading  signed  by  E.,  A.'s  master.  F.  indorsed 
these  bills  to  I.  F.  then  induced  E.  by  fraud  to  sifi^n  another  bill  of  lading 
for  145  quarters,  which  he  indorsed  to  H.  £.  delivered  to  H.  under  the 
second  bill.  I.  then  sued  A.  Eeld,  that  E.  had  no  authority  to  sign  H.'s 
bill,  which  was  a  second  bill,  having  already  signed  one  bill  for  the  same 
goods,  and  that-,  as  I.'s  bills  were  prior  and  genuine,  I.  was  entitled  to 
recover  (y). 

Case  4. — Sleepers  were  shipped  under  a  charter  containing  this  daaee, 
"  the  bill  of  lading  shall  be  conclusive  evidence  against  the  owner  of  the 
quantity  of  cargo  received ; "  2000  sleepers  were  delivered  in  the  water 
alongside  of  the  ship,  and  the  mate  signed  a  receipt  for  them ;  some  were 
lost  before  shipment,  bnt  the  captain  signed  a  bill  for  the  whole  2000, 
knowing  that  some  were  not  shipped,  and  making  some  slight  protest. 
Held^  that  ihe  shipowner,  having  agreed  to  be  bound  by  the  statement  in 
the  bill  of  lading,  was  estopped  from  disputing  its  truth,  though,  apart  from 
such  agreement,  the  captain  bad  no  authority  to  sign  such  a  bill  of 
lading  (z). 

Note, — ^The  clause  in  Case  4,  oommonly  known  as  '*  the  oon- 
clnsive  eyidence  clanse,"  is  usually  inserted  in  timber  bills  of 


(u)  McLean  v.  Fleming^  L.  R.  2  Sc.  App.  128. 

(x)  Grant  v.  ^Torway  (1851),  10  C.  B.  665.  At  first  sight  this  case  appears 
inconsUtent  with  such  cases  as  Gilkison  v.  Middieton  (1857),  2  C.  B.,  N.S.  134  ; 
Ifoward  r.  Tucker  (1831),  1  B.  &  Ad.  712 ;  Mitchell  v.  Soaife  (1815),  4  Camp. 
298 ;  in  which  statemeDts  as  to  liability  for  freight  in  a  bill  of  lading  were  held 
to  bind  the  owner  as  against  an  indorsee  for  value,  though  such  statements 
limited  the  charter,  and  were  made  without  the  owner's  authoritj.  The  distinc- 
tion seems  to  be  that  in  these  cases  the  owner  recognises  a  contract  of  carriage 
made  by  his  master,  but  seeks  to  vary  the  terms  of  it ;  while,  in  Grant  v.  Norway 
and  similar  cases,  he  repudiates  any  contract  of  carriage,  for  no  goods  were  ever 
shipped  to  be  carried,  and  therefore  there  was  no  contract  of  affreightment  to 
embody  in  a  bill  of  lading.  The  distinction  is  hardly  very  satisfactory,  especially 
to  the  innocent  holder,  who  has  advanced  money  in  good  faith  on  the  representation 
that  there  are  goods  in  the  ship  to  which  his  bill  of  lading  entitles  him. 

(y)  ffubbersty  v.  Ward  (1853),  8  Ex.  330. 

{m)  Liskmann  v.  Christie  (1887),  19  Q.  B.  D.  333 ;  doubting  the  authority  of 
Fyman  v.  Burt  (1884),  1  C.  &  E.  207.  See  also  Thorman  v.  Burt  (1886),  54  L.  T. 
349 ;  and  Note  following  this  case. 
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lading  (a).  With  Buch  a  olause  the  ship  will  be  liable  though 
it  is  otherwise  clear  that  the  timber  was  not  "received"  or 
**  taken  on  board."  And  where  with  such  a  clause  the  bill  of 
lading  specifies  quantities  of  different  sorts  of  goods  (e.g.  deals 
and  boards),  he  is  equally  bound  as  to  both ;  so  that  if  there  is 
a  short  delivery  of  deals  and  an  over-delivery  of  boards,  he 
cannot  take  the  two  together  as  representing  the  total  quan- 
tity of  both  (h).  To  free  himself,  the  shipowner  must  prove 
loss  by  excepted  perils  after  "  taking  on  board ; "  loss  by 
excepted  perils  alongside  the  ship  will  not  do  (c).  Recently 
shipowners  have  met  the  diflSoulty  by  adding  to  the  statement 
of  cargo  shipped  in  the  bill  of  lading  a: marginal  note,  **so 
many  timbers  of  above  lost  alongside,"  or  similar  words.  This 
seems  to  make  the  bill  of  lading  contain  no  conclusive  state- 
ment of  quantity  shipped,  and  it  was  so  treated  in  Lohden  v. 
Calder  (d). 

II.  Where  Goods  are  shipped. 

(1.)  The  Ship  not  being  chartered. 

(a.)  If  the  owner  has  given  no  express  instructions  to  his 
piaster,  lie  will  be  bound  by  any  term  of  the  bill  of  lading 
within  the  ordinary  authority  of  a  master.  He  will  not  be 
bound  by  any  term  outside  such  ordinary  authority  (e). 
'  (h.)  If  the  owner  has  given  express  instructions  to  his 
master,  he  will  be  bound  by  any  bill  within  those  instruc- 
tions, or  by  any  bill  within  a  master's  ordinary  authority, 
given  to  a  shipper  ignorant  of  those  instructions. 

He  will  not  be  bound  by  any  bill  beyond  the  master's 
ordinary  authority  and  his  instructions,  or  by  any  bill 
beyond  the  master's  instructions  given  to  a  shipper  knowing 
of  such  instructions  (e). 

Case, — Jute  was  shipped  under  a  bill  of  lading  containing  a  clause,  *'  If 
quality  marks  are  inserted  in  the  shipping  notes  and  the  goods  are  accepted 
by  the  mate,  bills  of  lading  in  conformity  therewith  snail  be  signed  by 

(ci)  Semhlef  that  a  captain  signing  bills  of  lading  for  charterers  has  not 
authority  to  bind  his  owners  by  a  bill  of  lading  containing  the  conclusiye  eridence 
clanse.     Thin  y.  Liverpool,  BraxU  Co.  (1901),  18  Times  L.  R.  226.  , 

(6)  Mediterranean  Co,  v.  Mackay  (1903),  1  K.  B.  297.# 

(c)  Fishery,  CaW<?r (1896),  1  Com.  Cases,  456. 

(d)  (1898),  U  Times  L.  R.  811. 

(e)  See  Grant  v.  Norway  (1851),  10  C.  B.  665;  Cox  r.  Bruce  (1886),  18 
Q.  B.  D.  147;  Beynolds  v.  Jex  (1865),  7  B.  &  S.  86.  As  to  "the  ordinary 
authority  of  a  master,"  see  note,  p.  56,  poet. 
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the  capUio,  and  the  sbip  shall  be  responsible  for  the  correct  delivery  of 
the  goods.^  The  bill  of  lading  contained  the  quality  marks  specified  in  tbe 
dipping  notes,  bat  these  were  wrong,  so  that  the  bill  of  lading  did  not 
accurately  represent  the  goods  shipped.  All  goods  shipped  were  delivered ; 
in  an  action  by  indorsee  fbr  value,  for  the  non-delivery  of  goods  specified 
in  the  bill  of  lading,  Jieid^  that  it  was  not  within  tbe  ordinary  authority  of 
a  master  to  certify  the  mercantile  quality  of  goods  [or,  semble,  to  insert 
quality  marks  at  all],  and,  following  Grant  v.  Norway  (/),  that  a  contract 
or  representation  by  the  master  outside  his  ordinary  authority  did  not  bind 
his  owners  (/). 

(2.)  The  Sliip  being  chartered. 

In  tbe  absence  of  any  special  provisions  in  the  charter,  or 
express  instractions  (g),  the  master  or  broker  has  no  autho* 
rity  to  vary  the  contract  the  owner  has  already  made,  by 
signing  bills  of  lading  differing  from  the  charter  (h). 

But  if  without  such  authority  he  varies  the  contract  on 
some  point  within  his  authority  as  master,  if  there  were  no 
charter,  as  the  rate  of  freight  (i),  and  the  bill  of  lading  is 
given  to  a  shipper  other  than  the  charterer,  or,  being  given 
to  tbe  charterer,  comes  into  the  hands  of  a  bond  fide  holder 
for  value  (i),  the  owner,  if  he  recognises  the  master's  contract 
of  carriage,  must  also  recognise  all  the  terms  of  it  Qc). 

If,  however,  the  variations  are  clearly  beyond  the  ordinary 
authority  of  a  master,  as  if  the  master  contracts  to  carry 
goods  freight  free  (Z),  or  if  he  makes  freight  under  the  bill 
of  lading  payable  to  a  third  party  other  than  the  owner  or 
his  agent  (m),  or  if  he  makes  freight  payable  in  advance  to 
the  charterers  instead  of  at  the  port  of  discharge  to  his 
owners  (n),  or  if  he  purports  to  certify  the  quality  of  the 


(/)  Cox  r.  Bruce  (1886),  18  Q.  B.  D.  147. 
'    (^)  Saoh  as  '^  Master  to  sign  bills  of  lading  as  presented  to  him  bj  charterers, 
without  prejudice  to  the  terms  of  the  charter: "  for  a  discussion  of  this,  see  note^ 
pottf  p.  56. 

(A)  Fickemeil  t.  JatAerry  (1862),  3  F.  &  F.  217;  Rodooanachi  y.  MWmm 
(1886),  18  Q.  B.  D.  67. 

(i)  As  in  Mitchell  v.  Soaife  (1815),  4  Camp.  298. 

{k)  Mercantile  Exchange  Bank  r,  Gladstone  (1868),  L.  B.  3  Ex.  233,  at  p.  240. 

(0  Orant  t.  Norway  (1851),  10  C.  B.  665.  See  also  WaUhe  v.  Provan  (1853), 
8  Sx.  843.  For  an  instance  of  authority  to  carry  freight  free,  see  Mercantile 
Exchange  Bank  y.  Oladttone  (1868),  L.  R.  3  Ex.  233,  240. 

(m)  Beynolds  y.  Jex  (1865),  7  B.  &  S.  86.  It  is  doubtful  whether  the  master 
has  authority  to  make  advances  to  himself  or  ship  a  first  charge  or  deduction 
from  the  freight  payable  under  charter  or  bill  of  lading :  Qibbs  t,  CharleUm  (1857), 
26  L.  J.,  Ex.  821. 


(ii)  The  Canada  (1897),  13  T.  L.  R.  238. 
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goods  shipped  (o),  the  owner  will  not  be  bound  by  the  con- 
tract represented  in  the  bill  of  lading  to  exist,  even  to  a 
bon&fde  holder  for  value  of  such  bills  of  lading  (p). 

Note, — The  ordinary  atUhortiy  of  a  moiter  has  lessened  very 
much  of  recent  years  (q).  The  electric  telegraph  has  enabled 
the  owner  to  perform  much  of  the  master^s  work  in  foreign 

Sorts.  The  system  of  printed  bills  of  lading,  and  the  extensive 
evelopment  of  regular  lines  of  steamers,  with  their  accompany- 
iug  agents  and  branches  abroad,  have  converted  the  master  into 
little  more  than  the  chief  navigator  of  the  ship.  In  the  ports 
of  loading  and  discharge  he  has  commonly  very  little  to  do. 
On  most  steam  lines  the  master  has  no  authority  to  alter  the 
printed  bill  of  lading,  or  to  fix  the  rate  of  freight,  or  to  charter 
the  ship,  or  to  make  engagements  to  carry  goods  in  her;  he 
may  indeed  sign  bills  of  lading  abroad,  bat  his  signature  only 
acknowledges  the  quantity  and  external  condition  of  the  goods 
shipped  and  the  date  of  shipment  (q).  On  such  lines,  therefore, 
the  ordinary  authority  of  a  master  in  port  is  very  small,  and, 
though  on  the  voyage  the  necessity  of  the  case  may  confer  on 
him  considerable  power  (r),  increased  facilities  of  communica- 
tion have  much  diminished  the  cases  where,  as  he  cannot  com- 
municate with  his  owners,  sach  necessity  arises.  The  law  as 
stated,  and  the  cases  supporting  it,  must  therefore  be  read  sub- 
ject to  the  proviso  that  the  position  of  the  master  has  materially 
altered  of  late  years;  the  master  has  been  superseded  partly 
by  the  owner  and  partly  by  the  broker,  and  the  broker's  or 
master's  authority  is  usufJly  strictly  defined  by  the  printed  bill 
of  lading,  except  in  the  cases  where  the  captain  is  ''to  sign  bills 
of  lading  as  presented  by  the  charterers  without  prejudice  to 
the  charter  **  (s).  In  these  cases  he  is  bound  to  sign  any  usual 
and  ordinary  bill  presented  to  him,  and  his  not  doing  so  is  a 


(o)  Cox  V.  Bruce  (1886),  18  Q.  B.  D.,  at  p.  152. 

(p)  Qrant  v.  Nortccty,  Reynolds  v.  Jex,  Mercantile  Bank  v.  Gladstone,  vide 
supra.  In  Grant  y.  Norway,  signing  a  bill  of  lading  for  goods  not  on  boaird  is 
included  under  this  head ;  but,  though  this  is  a  contract  beyond  the  roaster's 
authority,  there  is  nothing  on  the  face  of  the  bill  of  lading  to  shew  that  he  has 
exceeded  his  authority ;  in  the  freight  cases  there  is,  and  the  unusual  provision 
should  at  once  suggest  inquirj.  It  seems  best  therefore  to  rest  the  caae  of  goods 
not  on  board,  on  the  absence  of  any  contract  of  carriage,  of  which  the  bill  of 
lading  might  be  evidence. 

(q)  For  a  statement  of  the  "  ordinary  authority  of  a  master  **  thirty  years  ago, 
see  Grant  t.  Norvoay  (1851),  10  G.  B.  665,  at  p.  687.  As  to  the  duty  of  a  roaster 
to  his  owner,  where  a  broker  is  employed,  in  which  case  he  must  still  check  the 
date  and  the  fact  of  shipment  of  goods,  see  Stumore  t.  Breen  (1886),  12  App.  C, 
at  p.  704. 

(r)  See  Section  VII.,  post 

(s)  Another  form  of  clause  is  **  to  sign  bills  of  lading  at  any  rate  of  freight 
without  prejudice  to  the  charter."  This  clause  apparently  only  allows  the  master 
to  vftry  the  n^te  of  freight. 
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breach  of  the  charter  {i) ;  but»  where  the  oharterers  are  also 
shippers,  the  master  cannot  prejudice  the  contract  in  the  charter 
as  between  the  shipowner  and  charterer  by  inserting  terms  in 
the  bill  of  lading  which  are  inconsistent  with  tbe  charter  (u). 
If  the  terms  of  the  bill  of  lading  so  presented  deprive  the  snip- 
owner  of  any  effectiye  lien,  the  charterers  may  be  deprived  of 
the  protection  of  the  cesser  clause  (x).  Where  it  is  the  shipper's 
duty  to  present  bills  of  lading,  he  must  do  so  within  a  reason- 
able time  after  cargo  loaded,  although  the  ship  is  lost  before  he 
presents  them  (y). 

Gharterparties  now  frequently  contain  a  clause  by  which  the 
charterers  agree  to  indemnify  the  owner  from  any  consequences 
that  may  arise  from  the  captain  following  the  charterers'  in- 
structions and  signing  bills  of  lading.  This  clause  has  been 
held  to  cover  a  loss  to  the  owners  through  the  absence  in  the 
bill  of  lading  of  the  negligence  clause  in  the  charter  (2)  ;  but 
not  to  cover  a  liability  to  pay  salvage  on  the  goods  carried 
under  a  bill  of  lading,  because  the  master  started  with  in- 
sufficient coal  (  a). 

due  1.— C.  agreed  with  A.  to  ship  oranges  by  A.'8  ship  at  As,  Odf.  per 
box ;  E.,  A.'8  master,  then  signed  bills  of  lading  for  oranges  shipped  by  C. 
at  39. 6cf.  per  box.  Held,  that  C.  was  liable  for  freight  at  As,  6(2.  and  was 
not  relieved  by  the  bill  of  lading  (&).  Submitted,  that  a  bond  fide  holder 
for  value  of  the  hill  of  lading  would  only  have  heen  liable  for  freight  at 
3s.  Gd,f  the  rate  of  freight  being  a  matter  within  the  master*8  ordinary 
authority  (c). 

Ccue  2. — A.  chartered  a  ship  to  C,  at  a  certain  freight,  *^  the  owner  or 
bis  agent  to  fign  billa  of  lading  at  any  rate  of  freight,  without  prejudice  to 
this  charter."  D.,  C.'s  agent  abroad,  advanced  money  to  the  ship,  and  in 
consideration  of  such  advance  the  master  shipped  goods  from  D.,  giving  a 
bill  of  lading  ^  shipped  by  D.,  to  be  delivered  to  order  or  assigns,  paying 
freight  to  D.'s  agent  G.,  as  per  margin.**  Held,  that  the  master  had  no 
authority  to  make  such  a  contract,  and  that  A.  was  not  bound  by  it  to  G., 
consignees  of  the  cargo  (d). 

Que  3. — ^A.  chartered  a  ship  to  C,  '^  the  master  to  sign  bills  of  lading 


(0  J(fMe  r.  Hough  (1879),  5  Ex.  D.  115 ;  HcoMen  v.  Harrold  (1894),  1  Q,  B. 
at  p.  619:  tbe  claase  is  also  discussed  in  Arrospe  v.  Barr  (1881),  8  Sc  Sess. 
Cases,  4th  Ser.  p.  602.  The  master  under  such  a  clause  must  sign  personally ; 
his  owners'  signature  will  not  do.  The  Prinoeae  (1894),  70  L.  T.  388.  But  the 
clause  imposing  a  £xed  sum  for  each  day's  failure  to  sign  is  a  penalty,  and  will 
not  be  enforced,  beyond  the  actual  amount  of  damage  proved.  Jonee  v.  Bought 
vide  supra.  Rayner  v.  Condor  (1895%  2  Q.  B.  289.  The  Princees  (1894> 
vide  supra, 

(u)  Bodooanachi  v.  Ifilbum  (1886),  18  Q.  B.D.  67. 

(x)  JIanaen  v.  Ifarrold  {1994%  I  Q.  B.  612  (C.A.). 

(y)  Orimtal  8.S,  Co,  v.  Tyhr  (1893),  2  Q.  B.  518  (C.A.). 
x)  MiOmm  v.  Jamaica  Co,  (1900),  2  Q.  B.  640. 

(a)  Park  v.  Duncan  (1898),  25  Sess.  C,  4th  Scr.  528  (^c), 

{b)  PickemeU  v.  Jauberry  (1862),  3  F.  &  F.  217. 

(c)  See  Mitchell  v.  Scaife  (1815),  4  Camp.  298. 

Iff)  Reynolds  v.  Jeg!  (1865),  7  ».  *  S.  860, 
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a8  preseDted,  without  prejadice  to  the  charter."  C.  shipped  goods,  and 
presented  bills  la  the  ordinary  form,  which  the  master  refus^  to  sigti 
unless  they  contained  the  clause,  '^  The  vessel  not  liable  for  duties  on 
cargo,  by  non-arri?al  before  July  1."  Beld,  such  refusal  was  a  breach  of 
the  charter  (c). 

Case  4.-— C.  chartered  a  ship, "  the  master  to  sign  bills  of  lading  at  any 
rate  of  freight,  and  as  customary  at  port  of  loading,  without  prejudice  to 
the  stipulations  of  the  charter.'*  The  master  sign^  and  delivered  to  C« 
bills  of  lading  including  an  exception  not  in  the  charter.  Heldf  that  he 
bad  no  authority,  by  so  doing,  to  vary  the  conti-act  between  shipper  and 
charterer;  and  that  the  shipowner  was  not  freed  from  liability  for  loss 
through  such  excepted  peril  (/), 

Case  5. — Under  a  voyage  charter  it  was  provided  that  the  captain 
should  sign  bills  of  lading  at  the  current  or  any  rate  of  freight  without 
prejudice  to  the  charter.  The  captain  signed  bills  making  the  freight 
payable  in  advance  at  port  of  loading  to  the  charterers,  not  the  owners. 
Held,  that  such  a  term  was  beyond  the  authority  conferred  on  him  (^). 


Article  21. — Statutory  Liability  of  Persona  signing  Bill  of 

Lading. 

In  the  hands  of  a  consignee  or  indorsee  for  value  (h)  the 
bill  of  lading  is  by  statute  (i)  conclusive  evidence  that  the 
goods  represented  (A*)  by  it  to  be  shipped  were  actually 
shipped,  as  against  the  person  signing  it  (I),  unless  either 


(«)  Jones  V.  Ifough  (1879),  5  Ex.  D.  115. 

(/)  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.S.  646. 

ig)  The  Canada  (18^7),  13  Times  L.  R.  238.  If  the  clause  had  beea  to  sign 
bills  of  lading  as  presented,  he  would  have  been  bound  to  sign  them,  though  all 
freight  was  made  parable  in  advance.  Janentzky  v.  Langridge  (1895),  1  Com. 
Cas.  90,  and  cf.  The  'Shillito  (1897),  3  Com.  Ca».  44.  See  also  West  Jfartle- 
pool  Co,  V.  Tagart,  Beaton  &  Co,  (1902),  18  T.  L.  R.  358;  8  Com.  Cas.  133. 

(A)  Bates  v.  Todd  (1831),  1  M.  &  R.  106. 

(0  18  &  19  Vict.  c.  1 11,  s.  3  (1855) :  see  Appendix  111.,  post, 

(Jt)  The  representation  does  not  extend  to  the  marks  of  the  goods  inserted  in 
the  bill  of  lading  when  such  marks  are  merely  for  identification,  and  do  not 
repreBent  quality  or  character  of  the  goods.  Thus  where  bills  of  lading  in  the 
hands  of  an  indorsee  were  for  a  certain  namber  of  carcases  of  meat  marked  662z 
and  488x,  and  such  carcases  were  not  on  board,  the  shipowner  was  not  estopped 
from  shewing  that  a  corresponding  number  that  were  on  board,  marked  522x 
and  388x,  were  in  fact  the  carcases  represented  by  the  bills  of  lading.  Parsons  v. 
Aet0  Zealand  S,8.  Co.  (1901),  1  E.  B.  548.  In  the  Court  of  Appeal,  A.  L.  Smith, 
M.R.,  dissented  from  this  view,  but  held  that  the  shipowner  was  protected  by  a 
clause  that  he  should  not  be  responsible  unless  goods  were  **  correctly  marked.** 
The  difference  of  opinion  turned  on  the  question  of  fact  whether  the  marks  did 
or  did  not  denote  commercially  the  character  or  description  of  the  goods,  or  were 
merely  for  identiBcation. 

(I)  Formerly  almost  always  the  master,  but  now  the  broker  usually  signs 
bills  for  steamships:  ffaynr.  Culliford  (1Q78),  3  0.  P.  D.  410.  •*The  person 
signing "  does  not  mean  only  the  person  who  actually  affixes  the  signature,  but 
includes  a  person  for  whom  a  clerk  or  servant  signs  in  a  purely  ministerial  capa- 
city, but  not  a  person  for  whom  an  agent  who  has  discretionary  powers,  such  as  • 
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(1)  the  bolder  took  the  bill  with  actual  notice  that  such 
goods  were  not  on  board ;  or,  (2)  the  signer  shews  that  the 
mistake  was  not  occasioned  by  his  default,  but  was  wholly 
occasioned  by  the  fraud  of  the  shipper,  holder,  or  some 
person  under  whom  the  holder  claims  (m). 

Note, — The  bill  of  lading  is  not  conclusive  as  between  the 
signer  and  the  shipper,  nor  as  between  the  owner  and  the 
shipper  (A),  nor  as  between  owner  and  holder  for  value  (n), 
unless  the  owner  signs  it  himself  or  by  a  servant  (o).  Thus, 
where  the  master  who  signs  is  also  part  owner,  and  sues  on  the 
bill,  the  statute  applies  against  him  (n).  But  in  all  these  cases 
the  statements  in  the  bill  of  lading  are  primd  facie  evidence, 
which  the  person  disputing  them  must  disprove  (p).  Master 
and  broker  obtain  some  protection  from  the  clause  *'  weight, 
value  and  contents  unknown  "  (Article  62). 

Case, — F.  shipped  on  board  A.'s  ship  seventy  and  seventy- five  quarters 
of  wheat,  and  received  two  bills  of  lading  signed  by  E.,  A.'8  master ;  F. 
indorsed  these  bills  to  I.  F.  then  by  fraud  induced  E.  to  sign  another 
bill  for  145  quarters,  which  he  indorsed  to  H.  Submitted  (9),  that  U. 
would  have  had  no  action  against  E.,  if  he  had  delivered  the  wheat  to  I. 
under  the  first  bill. 


Article  22. --Through  Bills  of  Lading. 

A  **  through  bill  of  lading  "  is  one  made  for  the  carriage 
of  goods  from  one  place  to  another  by  several  shipowners  or 
railway  companies. 

The  contract  in  such  bill  of  lading  to  carry  for  the  whole 
distance  is  one  contract  made  with  the  company  signing  and 


master  or  broker,  signs  :  Thorman  v.  Burt  (1886),  54  L.  T.  349.  For  an  action 
by  indorsee  against  the  master  signing  a  bill  of  lading,  see  Smith  v.  Tregarthen 
(1887),  56  L.  J.  Q.  B.  436.  For  an  action  by  shipowner  against  master  for  negli- 
gence in  signing  a  bill  of  lading,  see  Stumore  ▼.  Breen  (1886),  12  App.  0.  698. 

(a»)  18  &  19  Vict.  c.  Ill,  s.  3 :  see  Appendix  III., post.  Mistake  or  negligence 
of  the  master,  not  fraudulent,  will  not  enable  the  indorsee  to  sue,  if  there  has  been 
fraud  either  of  the  shipper,  his  agent,  or  his  vendor :  Valieri  r.  Boyhnd  (1866), 
L.  R.  1  C.  P.  382.  See  also  Pyman  v.  Burt  (1884),  1  C.  &  £.  207,  where  the 
master's  signatore  was  obtained  by  pressure  of  the  shipper's  clerk,  the  authority 
of  which  was  doubted  by  Lord  Esher  in  Lithmann  r  Chri$tie  (1887),  19  Q.  B.  D.  333. 

(11)  Meyer  y.  Dresser  (1864),  16  G.  B.,  N.S.  646. 

(o)  See  note  (/),  supra, 

(p)  MeLean  r.  Iteming  (1871),  L.  R.  2  Sc.  App.  128  ;  Jessel  r.  Bath  (1867), 
L.  K.  2  Sz.  267  ;  Grant  r.  Norway  (1851),  10  C.  B.  665. 

(q)  On  authority  of  HMsiSty  r.  Ward  (1853),  8  £x.  320,  which  see. 
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delivering  the  bill  of  lading  (r),  and  in  the  absence  of 
express  provisions  that  company  would  be  liable  for  loss 
occurring  on  any  part  of  the  journey  (s). 

The  freight  also,  if  paid  in  advance,  is  usually  payable 
for  the  whole  journey,  and,  should  the  goods  be  lost  on  one 
of  the  stages,  the  shipper  is  not  entitled  to  a  pro  rata  return 
of  the  freight  for  other  stages,  as  if  the  consideration  had 
failed  {t). 

Semble,  that  the  companies  other  than  the  company 
which  signs  and  delivers  the  bill  of  lading,  are  not  liable 
and  cannot  sue  (u)  on  the  contract  pf  carriage  contained  in 
such  bill  of  lading,  unless  the  signing  company  had  authority 
to  act  in  their  behalf  (a;),  or  its  action  was  afterwards  ratified 
by  them.    But   they  will  be  liable  as  carriers  for  goods 


(r)  G.  W.  22.  V.  Blah  (1862),  7  H.  &  N.  987 ;  Thomas  v.  Bhymney  B.  Co. 
(1871),  L.  R.  6.  Q.  B.  266  ;  Bn$tol  4r  Exeter  Co.  v.  Collins  (1859),  7  H.  L.  C.  194 ; 
Webber  v.  G,  W.  B.  (1865),  34  L.  J.  Ex.  170. 

(a)  Such  an  express  provision  usually  exists;  e.g.  *'when  any  of  the  several 
companies  connected  with  the  transit  of  the  goods  shall  have  delivered  the  goods 
or  any  of  them,  to  anv  other  carrier  to  be  transported  to  their  destination,  its 
liability  shall  cease  altogether,  such  company  being  liable  only  for  such  lots  or 
damage  as  may  occur  while  the  goods  are  in  its  possession,  and  for  which  it  is 
legally  liable/'  On  its  eflFects,  see  Fowles  v.  G.  W.  B.  (1852),  7  Ex.  699.  See 
also,  for  condition  as  to  loss  after  transhipment,  Allan  v.  James  (1897),  8  Ck>m. 
Cases,  10.  Where  freight  paid  in  advance  is  to  be  adjusted  at  port  of  discharge 
according  to  quantity  delivered,  it  has  been  held  that  the  last  carrier  is  liable  fur 
the  excess  of  freight  for  the  whole  journey,  and  not  merely  for  his  part  of  the 
journev.     Kitts  v.  Atlantto  Transport  Co.  (1902),  7  Com.  Cases,  227. 

(t)  Greeves  v.  West  India  Co.  (1870),  22  L.  T.  615.  The  case  is  frequently 
expressly  provided  for  by  the  clause,  **  freight  to  be  considered  earned,  ship  lost 
or  not  lost,  at  any  stage  of  the  entire  transit." 

(ti)  Leech  V.  Glynn  (1890X  6  T.  L.  R.  306. 

(x)  Such  authority  must  be  a  question  of  fact  in  each  case.  It  will  not  be 
proved  by  a  statement  in  the  bill  of  lading  that  the  signing  company  signs  as 
their  agent,  though  such  statement,  if  false,  may  subject  the  signing  company  to 
an  action  for  misrepresentation  of  authority.  The  companies  concerned  will  pro- 
bably always  acknowledge  the  through  bill  of  lading,  and  claim  its  protection. 
See  as  to  this  an  instructive  article  by  Mr.  H.  D.  Bateson,  in  the  Law  Quarterly 
Review,  October,  1889,  p.  424,  which  raises  the  further  points : — (1)  Whether 
a  Through  Bill  of  Lading  is  a  Bill  of  Lading  within  the  Bills  of  Lading  Act, 
1855,  so  that  its  indorsement  passes  contractual  rights  to  the  indorsee ;  (2)  the 
absence  in  the  Through  Bill  of  Lading  of  any  evidence  of  shipment  on  a  ship  at 
an  intermediate  stage  of  the  voyage;  (3)  by  what  law  or  laws  the  different 
parts  of  the  transit  are  regulated.  Shipowners  at  Liverpool  have  (June,  1889) 
adopted  a  system  by  which  the  ship  shall  in  addition  give  a  Ship's  Bill  of  Lading, 
referring  to  the  Through  Bill  of  Lading,  but  not  negotiable  apart  from  it,  as 
secured  by  a  restrictive  stamp  (vide  atifo,  p.  9),  and  that  the  Law  of  the  Flag 
shall  govern  ocean  transit.  For  discussion  of  a  through  bill  of  lading  for  sea 
and  land  carriage,  see  Moore  v,  Harris  (1876),  L,  B.  1  App.  C.  318. 
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shipped  on  board  their  ships^  or  to  an  action  of  tort  for 
negligent  dealings  with  such  goods  {y). 

Who  may  sue  and  he  sued  for  negligent  carriage  of  goods :  sec 
Articles  92,  93. 

Who  may  sue  in  rem,  under  the  Admiralty  Jurisdiction  Act :  see 
Article  77. 

Who  may  sue  and  be  sued  for  freight :  see  Articles  147,  148. 

Who  may  sue  and  he  sued  for  general  average  contributions :  see 
Articles  118,  119. 

Who  may  sue  and  he  sued  for  demurrage :  see  Articles  134,  136. 


(y)  Self  V.  X.  S,  4r  S.  C,  H.  (1880),  42  L.  T.  173;  Foulkes  t.  M.  D,  H  Co. 
(1879),  4  C.  P.  D.  267. 
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SECTION  III. 

Representations  and  Undertakinqs  in  the  Contract. 

Article  23. — Bepre^erUations  and  Conditions  Precedent, 

Representations  indaciDg  the  signiDg  of  a  charter  are 
either : — 

(1)  embodied  in  the  charterparty ;  or 

(2)  not  embodied  in  the  charterparty. 

False  representations  not  embodied  in  the  charter  may  be 
material  in  civil  cases,  either  as  estopping  the  party  making 
them  from  denying  their  truth,  or  as  rendering  the  contract 
voidable  at  the  instance  of  the  party  relying  on  them  (a). 
If  they  are  fraudulent  (6),  they  will  also  give  rise  to  an 
action  in  tort  of  deceit  against  the  party  making  them. 

Representations  embodied  in  the  charter  are  either  of 
facts  as  then  existing,  as  of  the  then  position  of  the  ship,  or 
of  her  class  on  the  register ;  or  are  promises  for  the  future, 
as  that  a  ship  will  be  ready  to  load  by  a  given  day. 

Such  representations  are  either : — 

I.  Conditions  Precedent^  to  be  regarded  as  essential  parts 


(a)  Where  a  written  agreement  is  conditional  on  some  oral  representation  or 
agreement,  the  oral  term  may  be  enforced  as  a  condition  precedent,  or  as  a  term  of 
the  contract,  breach  of  which  gives  rise  to  an  action  for  damages.  Cf,  De  Lassalie 
V.  Guilford  (1901),  2  K.  B.  215 ;  Bannerman  v.  White  (1861),  10  C.  B.,  N.S.  857 ; 
Morgan  v.  Griffith  (1870),  L.  R.  6  Ex.  70;  Angell  v.  Duke  (1875),  L.  R.  10  Q.  B. 
174.  Thus  where  a  charter  is  entered  into  on  faith  of  an  oral  statement  as  to 
draught  of  the  ship,  damages  have  been  obtained,  in  an  unreported  case,  for  its 
untruth. 

(6)  For  a  full  discussion  of  the  different  effects  of  Misrepresentation  and  Fraud, 
see  Pollock  on  Contracts,  7th  ed.,  pp.  521  et  aeq.  For  an  authoritatire  definition 
of  "  fraud,"  see  Derry  v.  Peek  (1889),  14  App.  C,  per  Lord  Herschcll,  at  p.  374. 
**  Fraud  is  proved  when  it  is  shewn  that  a  false  representation  has  been  made  (1) 
knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  recklessly,  careless  whether 
it  is  true  or  false." 
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of  the  oontraoty  which  is  conditional  on  their  trath.  Their 
breach  therefore  entitles  the  other  party  to  repudiate  the 
charter,  or: — 

II.  Terms  of  the  Contract  which  one  party  has  promised 
to  be  true.  Their  breach  only  gives  rise  to  an  action  for 
damages,  for  their  truth  is  not  of  such  importance  to  the 
coDtract  that  their  falsehood  should  destroy  the  ground  of 
agreement  between  the  parties  (c). 

The  breach  of  a  condition  precedent  being  waived  by  one 
party  in  so  far  that  be  does  not  repudiate  the  contract 
converts  the  condition  precedent  into  a  simple  term  of  the 
contract,  its  breach  giving  an  action  for  damages  {d). 

If  the  party  claiming  to  repudiate  for  breach  of  a  condi-* 
tion  precedent  has  already  after  knowledge  of  the  breach 
received  substantial  benefit  under  the  contract,  for  which 
he  will  give  no  equivalent  if  he  is  allowed  to  repudiate  the 
contract,  he  will  not  be  entitled  to  repudiate,  but  will  only 
have  an  action  for  damages  (e). 

It  is  for  the  Court  to  determine  whether  a  representation 
is  a  condition  precedent,  the  jury  finding  the  surrounding 
circumstances,  from  which  the  intention  of  the  parties  to 
the  charter  can  be  inferred  (/). 

Note. — It  is  unusual  to  have  any  dispute  about  conditions 
precedent  to  a  bill  of  lading  :  (1)  because  such  disputes  usually 
arise  when  the  ship  has  sailed,  and  the  shipper  has  no  oppor- 
tunity of  reclaiming  his  goods ;  and  (2)  because  statements  in  a 
bill  of  lading  are  rarely  important  to  original  shippers.  It  is 
sabmitted  that  the  description  of  the  vessel  in  the  bill  of  lading 
and  any  statement  as  to  her  destination  or  route  ({/),  probably 

(c)  Behn  v.  BumeM  (1863),  3  B.  &  S.  751  (Ex.  Ch.).  See  also  per  Bowen,  L.J., 
in  Bcntsen  v.  Tayhr  (1893),  2  Q.  B.  at  p.  280. 

((/)  Bentsen  v.  Taylor  (1893),  2  Q.  B.  274  (C.A.).  Engman  v.  Palgraw 
(1899),  4  Com.  Cases,  75.  Where  payment  of  freight  on  a  given  daj  is  made 
a  term  of  the  charter,  with  an  express  provision  allowing  the  owner  to  withdraw 
the  steamer  If  it  is  not  paid,  neither  failure  to  demand  the  freight  before  with* 
drawal,  nor  giving  additional  time  to  pay,  are  evidence  of  waiver  of  the  right  to 
withdraw.     Tyrer  v.  Bessier  (1902),  7  Com.  Cases,  166  (C.A.). 

(e)  Behn  v.  Bumeas  (1863),  3  B.  &  S.  751 ;  Ohlsen  v.  Drummond  (1785),  4 
Dougl.  356;  JIavelock  v.  Oeddes  (1809),  10  East,  555;  6rave$y.  Legg  (1854), 
9  Ex.  709,  716;  Pwt  v.  Dovoie  (1864),  5  B.  &  S.  20;  MacAndreto  v.  Chappie 
(1866),  L.  R.  1  C.  P.  643;  Bentsen  v.  Taylor  (1893),  2  Q.  B.  274. 

(/)  Behn  V.  Bumeas,  vide  supra ;  Oppenheim  v.  I^azer  (1876),  34  L.  T.  524. 

ig)  Thus  in  Leduc  v.  T^an/ (1888),  20  Q.  B.  D.  475,  a  statement  in  a  bill  of 
lading  that  the  ship  S.  was  now  at  X.  and  bound  for  Z.,  was  held  to  contain  a 
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also  any  statement  as  to  her  date  of  sailing  on  shipping  cards, 
are,  if  insisted  upon,  conditions  precedent,  and  that  substantial 
inaccuracies  in  these  matters,  if  discovered  before  the  ship  sails, 
would  entitle  the  shipper  to  require  his  goods  back,  free  of 
freight  and  expenses  (h). 

Case  1. — ^A  ship  was  chartered  oo  October  19  as  '*  the  S.  now  in  the 
port  of  Amsterdam  .  .  .  should  with  all  possible  despatch  proceed  to 
X^ewport  and  there  load."  On  October  15  the  8.  was  at  Niewdiep,  62 
miles  from  Amsterdam,  and  could  have  arrived  there  in  twelve  hours ; 
but,  owing  to  contrary  winds  and  absence  of  steam-power,  she  did  not  arrive 
at  Amsterdam  till  the  23rd.  She  discharged  as  quickly  as  possible,  and 
reached  Newport  ou  December  1.  The  charterers  refused  to  load.  Edd, 
that  it  was  for  the  judge  to  construe  this  contract  and  decide  as  to  the 
materiality  of  its  statements,  being  influenced  not  only  by  its  language, 
but  also  by  the  circumstances  under  which,  and  the  purposes  for  which,  it 
was  entered  into,  which  circumstances  and  purposes  were  to  be  found  by 
the  jury.  That  in  this  case  the  evidence  shewed  that  the  time  of  the 
ship's  arrival  to  load  was  an  essential  fact  for  the  charterer  to  know,  and 
that  the  position  of  the  ship  at  the  time  of  entering  into  the  charter  was 
the  only  datum  from  which  the  charterer  could  calculate  the  time  of  the 
ship's  arrival.  Thtot  the  truth  of  the  words  "  now  in  the  port  of  A."  was, 
therefore,  a  condition  precedent  to  the  obligation  of  the  charter,  and  their 
imtruth  entitled  the  charterer  to  repudiate  it  (%), 

Case  2.— A  contract  was  made  for  the  sale  of  such  rice  as  may  arrive  by 
the  ship  iS."  now  at  Rangoon."  The  ship  was  not  tiien  at  Bangoon,  and 
the  buyers  repudiated  the  contract.  Held,  that  evidence  that  the  presence 
uf  ship  and  cargo  at  Rangoon  was  of  vital  importance  to  the  iMurties,  as 
the  prohibition  of  the  export  of  rice  from  Rangoon  was  expected  in  conse- 
quence of  famine  in  India,  was  admissible.  Per  Blackburn,  J. :  "  It  is 
never  a  fact  to  go  to  the  jury  what  the  words  of  a  contract  mean,  but  it  is 
a  fact  to  go  to  them  under  what  circumstances  are  they  made,  and  to 


contract  that  the  S.  would  proceed  from  X.  to  Z.  bf  the  ordinary  route.  Semble, 
that  if  a  shipper  under  such  a  bill  of  lading  had  subsequently  and  before  sailing 
discovered  the  shipowner's  intention  to  proceed  by  another  and  longer  route,  he 
could  hare  demanded  his  goods  back  on  failure  of  a  condition  precedent.  See 
Feel  V.  Price  (l%l5)f  4  Camp.  243,  where  the  shipowner,  after  delivering  a  card 
giving  destination,  Z.  by  way  of  Y.,  subsequently  altered  it  to  Y.  by  way  of  Z., 
and  it  was  held  that  he  was  bound  to  give  sfiecific  notice  of  the  alteration  to  each 
shipper  under  the  first  card.  In  Armstrong  v.  Alian  (1892),  8  T.  L.  R.  613,  the 
clause  in  a  shipping  note,  ''no  goods  to  be  received  on  board  unless  a  clean 
receipt  can  be  given,"  was  treated  as  a  condition  precedent,  the  breach  of  which 
entitled  the  shipper  to  redemand  his  goods. 

(h)  in  Fraser  v.  Telegraph  Co.  (1872),  L.  R.  7  Q.  B.  566,  a  sUtement  in  the 
bill  of  lading,  '*  shipped  on  board  the  steamship  A,  from  X.  to  Z."  was  held  to 
constitute  a  contract  that  the  goods  should  be  carried  by  a  vessel  whose  principal 
motive  power  was  steam  :  the  ship  was  a  sailing  vessel  with  an  auxiliary  screw, 
and  made  the  voyage  entirely  under  sail.  Held,  that  the  contract  was  broken. 
SetnJbley  that  if  the  shipper  had  discovered  the  character  of  the  ship  and  her 
intended  mode  of  progress  after  he  shipped  the  goods,  but  before  she  sailed,  he 
could  have  demanded  his  goods  back,  free  from  fVeight  and  expenses,  on  failure  of 
a  condition  precedent. 

(0  Behn  v.  Bumess  (1863),  3  B.  &  S.  751.  Cf.  Ashmore  v.  Cox  (1899),  1  Q.  B. 
436. 
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what  do  they  relate ; "  and  the  contract  must  be  constructed  by  the 
judsre  in  connection  with  the  findings  of  the  jury  on  these  points  (k). 

Case  3. — ^A  ship  was  chartered  for  twelve  months  certain,  from  Decem- 
ber 24 ;  and  the  owner  covenanted  that  the  ship  should  be  at  his  expense 
forthwith  made  seaworthy  for  a  voyage  of  twelve  months  and  kept  sea- 
worthy during  the  voyage.  She  was  not  in  f>ict  seaworthy,  but  the 
charterer  employed  her  for  several  months.  Held,  that  under  the  circum- 
stances seaworthiness  was  not  a  condition  precedent  to  the  payment  of 
freight  (I). 

Case  4. — ^A  ship  was  chartered  at  a  freight  of  £1500,  on  condition  of 
her  taking  a  cargo  of  not  less  than  1000  tons  of  weight  and  measurement ; 
she  could  not  carry  such  a  cargo ;  but  the  charterers  loaded  a  cargo  and 
the  ship  sailed  with  it.  JTeZdf,  that  even  if  the  condition  was  broken,  it 
was  only  under  the  circumstances  a  ground  for  damages  and  not  a  condition 
precedent  (m). 

Case  5. — ^A  ship  was  chartered  to  proceed  to  a  safe  port  near  Cape  Town. 
The  charterer  did  not  name  a  port,  but  offered  to  send  a  supercargo  with 
the  ship  to  do  so.  JJe/df,  that  his  naming  a  port  was  a  condition  precedent 
to  the  obligation  of  the  shipowner  to  commence  the  voyage  (n). 

Case  6. — ^A  ship  was  chartered  to  be  ready  on  or  before  November  10, 
or  charterers  to  have  the  option  of  cancelling  the  agreomeot.  Held,  that 
such  readiness  was  a  condition  precedent  to  the  charter. 

The  charter  also  contained  a  clause  that  the  captain  should  attend  daily 
at  the  broker's  office  to  sign  bills  of  lading.  HM,  that  such  a  daily  attend- 
ance was  not  a  condition  precedent  to  the  right  to  sue  under  the  charter  (o). 


Article  24. — Ship's  Class  on  the  Register. 

A  statement  in  the  charter  of  the  ship's  class  on  the 
register  amoants  only  to  a  condition  precedent  that  the  ship 
at  the  time  of  making  the  charter  is  actually  so  classed  (p) 
and  not  that  she  is  rightly  so  classed  (q),  or  that  she  will 
continue  to  be  so  classed  during  the  term  of  the  charter- 
party  (r). 

Case  1. — A  ship  was  chartered  as  the  "  A 1  Britidh  brig,  S.  of  Liverpool." 
Hdd,  a  condition  precedent  to  the  charter  that  at  the  time  of  its  making 
the  ship  was  classed  A 1  at  Lloyd*s  {p). 

Case  2.— On  September  4,  a  ship  was  chartered  as  "  A  IJ  Record  of 


(k)  Oppenheim  v.  Frazer  (1876),  34  L.  T.  524.  See  also  Gornssen  r.  Perrin 
(1857),  2C.  B.,N.S.  681. 

(0  Havelook  v.  Geddes  (1809>  10  East,  555. 

(m)  Pust  v.  Dowie  (1864\  5  B.  &  S.  20. 

(n)  Roe  v.  Hackett  (1844),  12  M.  &  W.  724.  See  alto  Ohlsen  v.  Drummond 
(1785),  4  Dougl.  356 ;  Bradford  r.  WiUiams  (1872),  L.  R.  7  Kx.  259. 

(o)  Seeger  v.  Duthie  (1860),  8  C.  B.,  N.S.  45. 

(p)  Itouth  V.  Macmillan  (1863),  2  H.  &  C.  750. 

iq)  French  v.  i^T^w^ow  (1878),  3  C.  P.  D.  163. 

(r)  Hwrst  v.  C7a6onK?  (1856),  18  C.  B.  144,  approved  in  French  r.  NetogasSf  vide 
supra. 

Digitized  by^UUV  iC 


66  CONDITIONS 

American  and  Foreign  Shipping  Book  ...  the  ship  S,  newly  classed  as 
aboTe."  At  that  date  the  statement  was  correct.  On  November  13  she 
arrived  at  New  Orleans  to  receive  her  cargo,  and  on  November  25  her 
classification  was  cancelled  for  unseaworthiness  («).  Hddy  that  the  state- 
ment was  only  a  warranty  of  the  ship's  being  so  classed  at  the  making  of 
the  charter,  and  was  not  a  continuing  warranty  of  her  being  rightly  in 
such  class,  or  remaining  so  classed  {q). 

Case  3. — ^A  ship  was  chartere«l  as  *'  the  good  ship  8.  A 1.**  During  her 
voyage  she  ran  off  her  letter.  Held^  to  amount  to  a  warranty  of  her  class 
at  Lloyd's  at  the  time  of  her  charter,  but  not  to  a  warranty  that  she 
should  continue  of  that  class  during  the  charter,  or  that  the  owners 
would  omit  no  act  necessary  to  retain  her  in  that  class  (r). 


Article  25. — Ship^s  Tonnage^  or  Dead  Weight  Capacity. 

A  variation  from  the  ship's  tonnage  as  named  in  the 
charter  will  not  be  a  breach  of  a  condition  precedent,  unless 
the  jury  find  the  difference  unreasonably  great,  or  such  as 
to  be  of  material  importance  to  the  contract  (^). 

Where  a  charter  contains  a  guarantee  that  a  ship  shall  or 
can  carry  a  certain  number  of  tons  dead  weight,  or  is  of  a 
certain  dead  weight  capacity,  such  a  guarantee  is  of  the 
vessel's  carrying  capacity  with  reference  to  the  contem- 
plated voyage,  and  the  description  of  cargo  proposed  to  be 
shipped,  so  far  as  that  description  was  made  known  to  the 
owners  (u). 

If  there  is  nothing  in  the  contemplated  voyage  or  the 
contemplated  cargo  to  give  any  special  meaning  to  tbe 
guarantee,  it  will  be  treated  as  a  guarantee  of  the  carrying 
capacity  of  the  ship  without  reference  to  any  particular 
cargo  («). 

Case  1. — A  ship  was  chartered  to  carry  all  such  goods  as  the  charterers 


(«)  The  charterer  could  throw  up  the  charter  for  unseaworthineaa,  if  it  could 
not  be  remedied  within  a  reasonable  time.  See  Article  29,  post.  Hurst  t. 
Usbome  ( 1856),  18  C.  B.  144,  approved  in  French  y.  NewgasSf  vide  supra. 

(0  So  held  in  Barker  r.  Windle  (1856),  6  E.  &  B.  675,  where  the  chartered 
tonnage  was  from  180  to  200  tons,  the  actual  tonnage  258  tons;  and  Gibbs  y. 
Grey  (1857),  2  H.  &  N.  22,  where  the  difference  was  between  470  and  350  tons. 
See  Article  46,  post. 

(tt)  Mackill  V.  Wright  (1888),  14  App.  C.  106,  per  Lord  Macnaghten  at  p.  120, 
Lord  Watson  at  pp.  116,  117,  Lord  Halsbury  at  pp.  114,  115.  6ee  also  Potter 
T.  New  Zealand  Shipping  Co.  (1895),  1  Com.  Cases,  114. 

(x)  See  Carnegie  v.  Conner  (1889),  24  Q.  B.  D.  45,  in  which  case,  however, 
Mackill  V.  Wright  (r.  ».)  does  not  appear  to  have  been  cited.  Societa  Anonyma 
Unjhci-ese  v.  Tyser  Line  (1902),  8  Com.  Ca^es,  25. 
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should  Bend  alongside;  '^owners  guarantee  that  the  vessel  shall  carry 
not  less  than  2000  tons  dead  weight.  Should  the  vessel  not  oarry  the 
guaranteed  dead  weight  as  ahove  ...  a  pro  rata  reduction  per  ton  to 
be  made  from  the  first  payment  of  freight."  The  cargo  intended  to  be 
carried  was  a  general  cargo,  in  part  composed  of  machinery,  and  there  was 
a  marginal  note  on  the  charter,  specifying  tbe  numbers  and  measurements 
of  the  largest  pieces  of  machioery.  Tbe  ship  was  in  fact  of  a  carrying 
capacity  of  2000  tons  dead  weight ;  the  charterers  tendered  a  cargo  of  less 
than  2000  tons  weight,  but  which  largely  exceeded  2000  tons  weight  and 
measurement,  and  which  included  more  large  pieces  of  machinery  than 
were  specified  in  the  marginal  note.  The  vessel  in  fact  sailed  with  only 
1691  tons  weight  on  board. 

Held,  that  as  the  cargo  was  not  that  contemplated  in  the  charter,  and 
the  cause  of  the  vessel's  not  carrying  2000  tous  dead  weight  was  attri- 
butable to  the  charterers,  they  were  not  entitled  to  any  deduction  from 
the  freight  (y). 

Case  2. — A  ship  was  chartered  to  carry  a  general  cargo,  including 
measurement  goods,  on  a  line  runnicg  from  Antwerp  to  the  Flate,  to  pay 
freight  at  so  much  per  ton  on  guaranteed  dead  weight  capacity,  with  a 
guarantee  that  the  ship  should  carry  2430  tons  dead  weight,  or  a  pro  rata 
reduction  to  be  made.  The  charterers  tendered  a  cargo  of  2430  tons  weight, 
containing  the  usual  proportions  of  wei$;ht  and  measurement  goods  on 
such  a  voyage.  The  vessel  could  carry  2430  tons  of  coal,  but  in  fact  only 
carried  2314  tons  weight  of  the  Cargo  tendered,  and  there  was  no  evidence 
that  the  deficiency  was  attributable  to  the  charterers. 

Submitted,  that  the  charterers  were  entitled  to  a  deduction  from  the 
freight  (z). 

Note. — The  term  "tonnage"  refers  to  register  tons  of  100 
cable  feet,  and  has  no  reference  to  weight. 

The  term  "  tons  "  by  itself  would  mean  a  weight  of  20  cwt., 
but  the  full  phrase  "  ton  of  20  cwt."  is  generally  used.  For 
payment  of  freight  the  ton  is  sometimed  calculated  at  some 
specified  number  of  cwt.  less  than  twenty. 

The  term  "  tons  weight  or  measurement "  means  that  goods 
shipped  are  to  be  taken  either  by  weight  of  20  cwt.,  or  by 
measurement  of  40  cubic  feet,  a  measure  probably  derived  from 
the  measure  of  20  owt.  of  salt  water  ( =  35*7  cubic  feet,  the 
balance  being  the  allowance  for  the  hull  carrying  it).  Whether 
goods  are  to  be  treated  as  weight  or  measurement  goods  for 
freight,  is  at  the  option  of  the  shipowner.  See,  for  the  meaning 
of  the  phrase  in  a  charter.  Bust  v.  Bowie  (a). 

The  number  of  tons  of  20  cwt.  a  vessel  will  lift  is  called  her 
"  dead  weight  capacity,"  for  short,  "  dead  weight,"  "  d.  w.,"  or 
•*  capacity."  *•  Capacity  "  is  also  applied  to  the  *'  room  "  or 
number  of  cubic  feet  available  for  stowage  in  the  holds  of  a 


(y)  Mackill  v.  Wright  (1888),  14  App.  C.  106,  per  Lord  Macnaghten  at  p.  120, 
Lord  Watson  at  pp.  116,  117,  Lord  Halsbury  at  pp.  114,  115. 

(«)  This  |>oint  arose  in  Hamilton  v.  Grant  (1889),  referred  to  the  arbitration 
of  a  Queen's  Counsel,  but  was  not  decided  owing  to  a  finding,  in  favour  of  the 
charterers,  of  improper  stowage  by  the  master. 

(a)  Pwt  T.  Dowie  (1864),  5  B.  &  S.  20.  ^  , 

Digitized  by  VjOOQIC 


68  CONDITIONS 

ship,  -which  may  differ  materially  from  the  weight  she  can  lift 
without  putting  her  Plimsoll  mark  or  load-line  under  water. 

The  primary  meaning  of  '*  dead  weight  '*  appears  to  be  simply 
*'  weight ;  *'  it  has,  however,  acquired  a  secondary  meaniug  as 
applied  to  goods  which  measure  less  than  40  cubic  feet  per  ton 
weight,  and  therefore  pay  freight  by  weight.  But  it  is  sub- 
mitted that  "  dead  weight "  may  include  goods,  measuring  more 
than  40  cubic  feet  per  ton,  which  certainly  have  a  weight,  and 
that  it  is  only  not  usually  applied  to  them,  because  for  freight- 
paying  purposes  this  weight  is  immaterial.  The  case  of  Mac- 
kill  V.  Wright  (h)  must  raise  some  difficult  questioDS  of  construe- 
tioD.  It  can  no  longer  be  said  that  the  guarantee  is  one  of 
mere  carrying  capacity  (see  per  Lord  Macnaghten  at  p.  120); 
the  circumstances  must  be  looked  at  in  each  case,  and  the 
question  which  arose  in  Case  2  shews  the  difficulties  which 
may  occur  (c). 


Article  26. — Ship's  Name  and  National  Character. 

Substantial  accuracy  in  the  name  of  the  vessel  will  be  a 
condition  precedent. 

The  national  character  of  the  vessel  as  stated  in  the 
charter  may  be  a  condition  precedent ;  e.g.  in  time  of  war, 
when  neutrality  is  an  important  circumstance  {d).  But  a 
warranty  of  national  character  cannot  be  inferred  from  the 
mere  name  of  the  ship,  and  has  been  held,  in  policies  of 
insurance,  only  to  refer  to  the  time  of  the  execution  of  the 


(6)  (1888),  14  App.  C.  106. 

(o)  In  Carnegie  v.  Conner  (1889),  24  Q.  B.  D.  45,  the  ship  was  chartered  to 
*'  load  a  cargo  of  creosoted  sleepers  and  timbers  .  .  .  charterer  having  option  of 
shipping  100/200  tons  of  general  cargo  .  .  .  owners  guarantee  ship  to  carry  at 
least  about  90,000  cubic  feet  or  1500  tons  dead  weight  of  cargo."  l*he  charterer 
tendered  a  cargo  of  1500  tons  dead  weight,  including  less  than  200  tons  general 
cargo ;  and  the  actual  measurement  of  the  cargo  tendered  did  not  exceed  90,000 
cubic  feet ;  but,  owing  to  awkward  stowage  of  the  sleepers,  only  1120  tons  dead 
weight,  measuring  64,400  cubic  feet,  were  shipped.  The  judge  at  the  trial  directed 
the  jury  that  the  guarantee  applied  to  the  kind  of  cargo  speciBed  in  the  charter. 
The  Divisional  Court  held  that  the  guarantee  was  merely  of  carrying  capacity, 
and  sent  the  case  down  for  a  new  trial.  This  case  was  decided  on  October  25, 
1889,  but  unfortunately  MackiU  v.  Wright^  decided  on  December  18,  1888,  and 
reported  in  August,  1889,  was  not  cited  to  the  Court,  whose  judgment  loses  some 
of  its  authority  from  the  omission,  as  the  dicta  in  MackiU  v.  Wright  are  certainly 
inconsistent  with  those  in  Carnegie  t.  Conner. 

(d)  Behn  v.  Bumesa  (1863),  3  B.  &  S.  751,  at  p.  757.  During  the  Spanish- 
American  War  in  1898,  lay  arbitrators  under  a  charter  to  nominate  a  first-class 
steamer  held  that  a  tender  of  a  Spanish  steamer  was  a  bad  tender,  on  the  ground 
that,  being  liable  to  capture,  she  was  not  fit  to  carry  the  cargo.  The  C.A. 
declined  to  order  a  special  case  to  be  stated.    Soy  land  v.  Baliif  October  29, 1898. 
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policy,  and  not  to  be  a  warranty  continuing  during  the 
currency  of  the  policy  {e). 


Article  27. — Whereabcmts  of  Ship  and  Time  of  Sailing. 

A  statement  of  the  position  of  the  ship  at  the  time  of 
making  the  charter  (f),  or  that  she  will  be  at  a  certain  place 
by  a  certain  day  (g),  or  that  she  will  be  ready  to  receive 
cargo  by  a  certain  day  (A),  or  that  she  will  sail  on  her  voyage 
by  a  certain  day  (i),  is  usually  a  condition  pr^edent  to 
obligations  under  the  charter.  The  fact  that  the  breach  of 
such  a  condition  precedent  results  from  perils  excepted 
in  the  charter  will  not  prevent  its  being  a  condition 
precedent  (k). 

A  statement  that  a  ship  will  proceed  or  sail  or  load  with 
all  convenient  speed  is  not  a  condition  precedent,  unless  the 
delay  frustrates  the  commercial  purpose  of  the  voyage  (I). 

Case  1. — Behn  v.  Bumess  (m). 

Case  2. — A  ship,  on  March  29,  was  stated  in  the  charter  to  be  *'  now 


(e)  Arnoald  on  Insurance,  7th  ed.,8ect.  655 ;  Baring  y.  Christie  (1804),  5  East, 
398 ;  Beni  r.  Smith  (1868),  L.  R.  4  Q.  B.  414. 

(/)  Behnv.Burness  (IS63),SB.&S,761;  Olltve  r, Booker (ISil),  1  Ex.  416; 
Oppenheim  r.  Frazer  (1876),  34  L.  T.  524. 

(p)  Corkling  y.  Masaey  (1873),  L.  R.  8  C.  P.  395. 

(A)  Oliver  y.  Fieiden  (1849X  4  Exch.  135  ;  Seeger  y.  DtUhie  (I860),  8  C.  B.,  N.S., 
45 ;  Shadforth  r.  Higgin  (1813),  3  Camp.  385. 

(0  Qlaholm  v.  Hays  (1841),  2  M.  &  G.  257 ;  Van  Baggen  r.  Baines  (1854), 
9  Ex.  523 ;  Beffeil  v.  Brooklebank  (1817),  4  Price,  36 ;  Bentsen  y.  Taylor  (1893), 
2  Q.  B.  274. 

(A)  Smith  y.  Dart  (1884),  14  Q.  B.  D.  105 ;  Croockewit  y.  Fletcher  (1857), 
1  H.  &  N.  893.    Cy.  Nickoll  r.  Ashton  Edridge  (1901),  2  K.  B.  126  (C.A.). 

(/)  Dimech  r.  CorleU  (1858),  12  Moore  P.  C.  199 ;  Tarrabochia  y.  Ilickie  (1856), 
1  U.  &  N.  183 ;  MacAndrew  y.  ChappU  (1866),  L.  R.  1  C.  P.  643 ;  Clipsham  y. 
Vcrtue  (1843),  5  Q.  B.  265;  Forest  Oak  y.  Biohard  (1899),  5  Com.  Cases,  100. 
And  see  Article  30,  post.  The  common  ''cancelling  claase,*'  by  which  the 
charterer  has  the  option  of  cancelling  the  charter  if  the  ship  is  not  ready  to  load 
by  a  certain  day,  appears  to  go  no  farther  than  a  clause  **  ready  to  load  by  "  a 
certain  date,  compliance  with  which  would  be  a  condition  precedent.  The  '^  can- 
celling clause  **  may  be  so  strict  as  to  giye  neither  party  an  option,  as  in  Adamson 
y.  Newcastle  Association  (1879),  4  Q.  B.  D.  462. 

(m)  Vide  ante,  Article  23,  Case  1,  p.  64  (1863),  3  B.  &  S.  751.  Behn  y. 
Bumess  (1863)  came  before  the  Exchequer  Chamber  as  a  test  case  to  decide 
whether  Ollive  y.  Booker  (1847),  and  Glaholm  y.  Bays  (1841),  or  Bimeoh  r. 
Corlett  (1858),  were  good  law,  assuming  them  to  contradict  each  other.  The 
Court  held  both  to  be  good  law,  treating  Dimech  y.  Corlett  as  the  application  of 
Ollive  y.  Booker  to  a  set  of  yery  special  facts.  Sharp  y,  Qibbs  (1857),  1  H.  ^  N, 
801,  also  turns  on  y^ry  special  facts. 
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sailed  or  about  to  sail."  She  did  not  in  fact  sail  till  April  23.  Hdd^ 
that  the  statement  was  a  condition  precedent,  and  was  broken  (n). 

Case  3. — A  ship  was  chartered  '<  now  at  sea,  having  sailed  three  weeks 
ago,"  to  sail  to  X.  and  there  load  a  cargo.  The  ship  had  not  in  fact 
.  «<  sailed  three  weeks  ago.**  HtUd^  the  statement  was  a  condition  precedent, 
and  its  breach  entitled  the  charterer  to  throw  up  the  charter  (o). 

Case  4. — A  ship  was  chartered  "expected  to  be  at  X.  about  the  15th 
December  .  ,  .  shall  with  all  convenient  speed  sail  to  X.*'  The  ship  was 
in  fact  then  on  such  a  voyage  that  she  could  not  complete  it  and  be  at 
X.  by  December  15.  Submitted^  that  the  charterer  was  entitled  to  throw 
up  the  charter  (p). 

Case  5. — A  ship  was  chartered  '*  now  on  the  stocks,  and  ready  to  receive 
carfco  in  all  May."    Edd,  a  condition  precedent  (y). 

Case  6. — A  ship  was  chartered  "  to  proceed  to  X.,  the  vessel  to  sail 
from  Y.  on  ot  before  the  4th  of  February."  Hdd,  a  condition  precedent  (r). 

Case  7. — Charter  to  proceed  to  X., "  and  on  arrival  there  to  load  and  to 
sail  with  June  convoy,  provided  she  arrived  out  and  was  ready  to  load 
sixty-five  running  days  previous  to  the  sailing  of  such  convoy.'*  The  ship 
was  not  ready  to  load  sixty-five  days  before  Sie  Jime  convoy.  Held,  the 
breach  only  absolved  her  from  sailing  with  the  June  convoy,  and  did  not 
free  her  altogether  from  her  obligation  to  load  and  proceed  («).* 

Ca^e  8. — ^A  ship  was  chartered  to  proceed  to  X.  and  there  load  •  •  •  "  the 
act  of  God,  and  perils  of  the  seas  during  the  said  voyage  always  excepted ; 
should  the  steamer  not  be  arrived  at  X.  free  of  pratique  and  ready  to  load 
on  or  before  December  15,  the  charterers  to  have  the  option  of  cancelling 
or  confirming  the  charter."  Through  dangers  of  the  sea,  the  steamer, 
though  at  X.,  was  not  free  of  pratique  by  December  15,  and  the  charterers 
cancelled.  Hdd,  that  the  clause  as  to  excepted  perils  did  not  prevent 
them  from  so  doing  (t). 

Case  9. — A  ship  was  chartered  on  February  24,  from  X.  to  Y.,  and 
thence  to  Z.    The  charter  described  her  as  (1)  coppered  A  1  of  X. ; 

(2)  now  at  anchor  in  this  port,  and  contained  a  clause  (3)  that  she  should 
"  proceed  with  all  convenient  speed."  At  the  execution  of  the  charter,  the 
ship  (1)  was  not  coppered  and  had  no  class  on  the  register ;  (2)  was  not  at 
anchor  in  the  port,  being  then  coppered  as  a  new  vessel  in  dry  dock ;  and 

(3)  did'not  leave  X.  till  March  30.  The  charterer  was  at  X.  and  knew  of 
the  delay,  but  did  not  repudiate  the  charter.  Held  (1)  that "  A 1  coppered  " 
referred  to  the  date  of  sailing,  and  not  to  the  date  of  the  charter  (u). 
(2)  That  "now  at  anchor  in  the  port"  was  too  unimportant  to  be  made  a 
condition  precedent,  unless  it  could  be  shewn  that  the  object  of  the  charter 


(n)  Bentsen  v.  Taylor  (1893),  2  Q.  B.  274  (C.A).  Cf.  Engman  v.  Palgrave 
(1898),  4  Com.  Cases,  75 ;  on  words  **  now  in  Finland,  bound  to  London." 

(o)  Ollive  T.  Booker  (1847),  1  Exch.  416. 

Ip)  See  Corkling  v.  Massey  (1873),  L.  R.  8  C.  P.  895. 

{q)  Oliver  v.  Fidden  (1849),  4  Exch.  135.  For  meaning  of  **  leave  not  later 
than  all  March,"  see  Van  Baggen  v.  Baines  (1854),  9  Ex.  523. 

(r)  Qlakdm  v.  Hays  (1841),  2  M.  &  G.  269. 

(s)  Deffell  v.  Brocklebank  (1817),  4  Price,  36.  See  also  Davidson  v.  Qwynne 
(1810),  12  East,  381 ;  Kidston  v.  Monceau  (1902),  7  Com.  Cases,  82. 

(0  Smith  V.  Dart  (1884),  14  Q.  B.  D.  105.  See  also  Croockewii  v.  Fletcher 
(1857),  1  H.  &  N.  893.  The  excepted  perils  would  protect  the  shipowner  from 
an  action  by  the  charterer. 

(tt)  No  opinion  was  expressed  as  to  whether  it  was  a  condition  precedent.  The 
class  on  the  register  would  certainly  be  so :  whether  "  coppering  "  was  so  or  not 
would  probably  depend  on  the  nature  and  length  of  the  voyage. 
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had  been  frustrated  by  its  untruth.  (3)  That  the  term  "  to  sail  with  all 
conveDieDt  speed,"  though  undoubtedly  broken,  could  not  be  treated  as  a 
condition  precedent  (x),  since  the  charterer  knew  of  its  breach  and  did 
not  throw  up  the  charter  (y). 

Case  10. — A  ship  was  chartered  on  March  15,  the  charter  reciting  that 
it  was  executed  on  February  6,  and  containing  the  clause  '*  that  the  ship 
should  proceed  from  X.,  where  she  then  lay,  on  or  before  February  12." 
Hdd^  if  the  clause  had  been  possible  to  have  been  performed  at  the  time  of 
execution,  it  was  a  condition  precedent ;  but  here,  when  the  charter  was 
executed,  the  stipulation  had  become  impossible  and  therefore  nugatory 
and  not  a  condition  precedent  (s). 


Article  28. — Conditions  implied  in  the  Contract, 

In  all  contracts  for  the  carriage  of  goods  by  sea,  there 
are  implied,  in  the  absence  of  express  stipulation  to  the 
contrary,  the  following  undertakings  by  the  shipowner  or 
carrier :— * 

(1)  That  his  ship  is  seaworthy  (a). 

(2)  That  his  ship  shall  commence  and  carry  out  the 
voyage  contracted  for  with  reasonable  diligence  (h). 

(3)  That,  his  ship  shall  carry  out  the  voyage  contracted 
for  without  unnecessary  deviation  (c). 

Such  breaches  of  these  undertakings  as  defeat  the  com- 
mercial purpose  of  the  voyage  will  justify  the  hirer  of  the 
ship  or  the  owner  of  the  goods  carried,  in  repudiating  the 
contract  to  carry  (6).  Such  breaches  as  do  not  defeat  the 
commercial  purpose  of  the  voyage  will  give  rise  to  an  action 
for  damages  {d).     The  exceptions  in  a  charter  or  bill  of 


(x)  It  would  hare  been  otherwise  had  there  been  a  named  day :  OlUve  r.  Booker  ^ 
Qlahoim  t.  Haya^  vide  supra ;  or  if  the  delay  had  frostratetl  the  commercial 
adventure :  Jackson  v.  Union  Marine  Insurance  Company  (1874),  L.  R.  10  C.  P. 
125.     And  see  Article  30,  post. 

(y)  Dimech  r.  Corlett  (1858),  12  Moore  P.  C.  199.  Commented  on  in  Behn  v. 
Bumess  (1863),  3  B.  &  S.  751,  760;  c/.  Bentsen  v.  Taylor  (1893),  2  Q.  B.  274. 
Mere  delay  does  not  waive  a  right  to  withdraw  for  non-payment  of  freight  by  a 
named  day.    Tyrer  t.  Hessler  (1902X  7  Com.  Cases,  166. 

{z)  Hall  y.  Cazenove  (1804),  4  East,  477.  See  also  Dixon  v.  Hsriot  (1862^ 
2  F.  A  F.  760 ;  but  contra  per  Parke,  B.,  in  Ollive  v.  Boohsr  (1847),  1  Exch.  416. 
*<  The  averment  of  the  fact  that  the  charterer  knew  of  the  Inaccuracy  of  the  charter 
at  the  time  of  signing  it  was  immaterial.'* 

(a)  Steel  v.  State  Line  8.3.  Co.  (1877),  L.  R.  3  App.  C.  72,  st  vide  sub 
Article  29. 

(6)  Jackson  v.  Union  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125,  et  vide 
sub  Article  30. 

(c)  Soaramanga  r.  Stamp  (1880),  5  C.  P.  D.  295,  et  vide  sub  Articles  99, 100. 

(d)  Clipsham  v.  Vertue  (1843),  5  Q.  B.  265. 
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lading  do  not  prevent  the  application  of  any  of  these  under- 
takings, unless  they  are  clearly  intended  so  to  do  {e). 


Article  29. — Undertaking  of  Seaivorthiness. 

A  shipowner  by  contracting  to  carry  goods  in  a  ship,  in 
the  absence  of  express  stipulation  (/),  impliedly  undertakes 
that  his  ship  is  seaworthy  (g). 

The  seawoithiness  required  is  relative  to  the  nature  of  the 
ship  (A),  to  the  particular  voyage  contracted  for,  and  the 
particular  stages  of  that  yoyage,  being  different  for  summer 
or  for  winter  voyages,  for  river  and  lake,  or  for  sea  naviga- 
tion (t),  and  varies  with  the  particular  cargo  contracted  to 
be  carried  (k).  The  stages  of  a  voyage  for  this  purpose  are 
usually  marked  by  different  physical  conditions ;  e,g,  river 
and  sea.  But  in  the  case  of  the  coal  necessary  for  a 
steamer's  long  ocean  voyage,  such  stages  may  be  marked  by 
the  coaling  ports  only,  the  physical  conditions  of  the  voyage 
being  similar  throughout  all  the  stages  (I). 

(e)  The  Ohnfruin  (1885),  10  P.  D.  103 ;  Smith  v.  Dart  (1884),  14  Q.  B.  D. 
105 ;  Qiiroy  y.  Frice  (1893),  A.  C.  56 ;  Seville  r.  Colvils  ^  Co.  (1888),  15  Sc  Sess. 
C,  4th  Ser.  616,  c/.  on  facts  with  Cunningham  t.  Colvih  (1888),  16  Sc.  Sess.  C, 
4th  Ser.  295 ;  The  Waihato  (1899),  1  Q.  B.  56(C.A.). 

(/)  See  note,  post^  p.  78,  and  The  Laertes  (1887),  12  P.  D.  187 ;  Dobell  v. 
S.S  Hosamore  (1895),  2  Q.  B.  408. 

(gf)  Steel  V.  State  Line  Steamship  Co,  (1877),  8  App.  C.  72 ;  The  Marathon 
(1879),  40  L.  T.  163 ;  Cohn  v.  Davidson  (1877),  2  Q.  B.  D.  455  ;  Kopitoff  v. 
Wilson  (1876),  1  Q.  B.  D.  377 ;  Lyon  v.  Metis  (1804),  5  East,  428. 

(A)  Surges  r.  Wickham  (1863),  3  B.  &  S.  669. 

(0  Thin  V.  Bichards  (1892),  2  Q.  B.  141 ;  Darnels  r.  Harris  (1874),  L.  R.  10 
C.  P.  1 ;  Annen  r.  Woodman  (1810),  3  Taunt.  299. 

(A)  Stanton  ▼.  Sichardson  (1876),  45  L.  J.  78  (H.  L.);  Tattersall  r.  National 
Steamship  Co.  (1884),  12  Q.  B.  D.  297 ;  The  Marathon  (1879),  40  L.  T.  163 ; 
Maori  King  v.  Hughes  (1895),  2  Q.  B.  550  (C.A.)  (refrigerating  machinery); 
QueenOand  Bank  r.  P.  ^  0.  Co.  (1898),  1  Q.  B.  567  (C.A.)  (bullion  in  a  bullion 
room) ;  The  Waikato  (1899),  1  Q.  B.  56  (C.A.)  (wool  in  an  insulated  hold).  8ee 
also  Rathbone  v.  Mclver  (1903),  2  K.  B.  378. 

(0  The  Vortigem  (1899),  P.  140 ;  following  Thin  y.  Richards  (1892),  2  Q.  B. 
141.  This  case  seems  to  extend  the  doctrine  of  <*  stages,"  beyond  its  application 
in  any  previous  case.  It  is  not  clear  whether  the  **  stages  "  are  to  be  fixed  by 
the  ports  at  which  steamers  can,  or  usually  do,  coal;  or  by  the  intentions  of  the 
owner  as  to  coaling  at  the  time  of  sailing.  The  Vortigem  wns  followed  and 
applied  to  the  warranty  of  seaworthiness  under  a  voyage  insurance  policy  in 
Greenock  S.S,  Co.  v.  Maritime  Insurance  Co,  (1903),  1  K.  B.  367.  The  owner  has 
been  found  to  have  broken  the  warranty  of  seaworthiness  against  the  charterer 
in  a  case  where  the  charterer  was  bound  to  supply  coal,  but,  through  the  owner's 
master's  negligence,  put  on  board  an  insufficient  supply.  Mclver  v.  Tate  Steamers 
(1903),  1  K.  B.  362. 
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The  undertaking  is  not  merely  that  the  shipowner  will  do 
and  has  done  his  best  to  make  the  ship  fit,  but  that  the 
ship  really  is  fit  in  all  respects  to  carry  her  cargo  safely  to 
its  destination,  having  regard  to  the  ordinary  perils  to  which 
such  a  cargo  would  be  exposed  on  such  a  voyage  (m). 

The  seaworthiness  must  exist  not  only  at  the  commence* 
ment  of  loading,  but  also  at  the  time  of  sailing  from  the 
port  of  loading,  and  it  then  includes  an  undertaking  that 
the  stowage  is  fit  and  proper  for  the  proposed  voyage  (n). 

If  the  charterer  or  shipper  discovers  the  unseaworthiness 
before  commencing  the  voyage,  and  the  ship  cannot  be  made 
seaworthy  in  a  time  which  it  is  reasonable,  under  the  cir- 
cumstances, that  the  charterer  or  shipper  should  wait,  he 
may  throw  up  the  contract  of  hire  or  carriage  (o). 

If  unseaworthiness  arises  in  the  course  of  the  voyage^  and 
the  shipowner  has  an  opportunity  to  remedy  it,  he  is  bound 
to  remedy  it  before  proceeding  on  the  voyage,  but  cannot 
require  the  charterer  or  shipper  to  wait  more  tlian  a  reason- 
able time  for  that  purpose  (p). 

The  shipowner  will  be  liable  in  damages  {q)  for  loss 
caused  by: — (1)  unseaworthiness  at  starting,  unless  he  is 
expressly  protected  from  such  liability  by  exceptions  in  the 


(m)  Hedley  v.  rinkney  S.3,  Cb.(1894),  A.C.  at  p.  227 ;  Maori  King  v.  Hughe 9 
(1895),  2  Q.  B.  550 ;  Steel  v.  State  Line  Co.  (1877)>  3  App.  C,  at  p.  86 ;  The  Glen- 
fruin  (1885),  10  P.  D.  103.  A  defect  that  can  be  remedied  in  a  few  minutea  at 
sea  is  not  unseaworthiness.  Hedley  ▼.  Finkney  (1894),  A.  C.  222 ;  Leonard  x. 
Leyland  (1902),  18  Times  L.  R.  727.  So  temporary  repairs  to  one  b<^iler  of 
two  preventing  its  use  for  a  short  time  was  held  not  unseaworthiness  in  The 
PenUand  (1897),  13  Times  L.  R.  430.  Otherwise  if  the  defect,  though  easily 
remediable,  cannot  be  reached  while  at  sea  to  be  remedied,  as  in  Steel  r.  State 
Line  S.S.  Co,  (1877),  3  App.  C.  72. 

(n)  Cohn  v.  Davidson  (1877),  2  Q.  B.  D.  455.  Filling  the  boilers  of  a 
steamship  with  mnddy  water  at  starting  has  been  held  unseaworthineM,  from 
which  the  owner  was  not  protected  by  an  exception  of  negligence  of  navigation. 
Seville  Co.  v.  Colvils  (1888),  15  Sc.  Sess.  C,  4th  Ser.  616 ;  but  compare  with 
Cunningham  v.  Colvils  (1888),  16  Sc.  Sess.  C,  4th  Ser.  295. 

(o)  Stanton  v.  Richardson  (1875),  45  L.  J.  (H.  L.)  78 ;  Tully  v.  Howling 
(1877X  2  Q.  B.  D.  182. 

(p)  TTormsv.  5<o/r.v(1855),llEx.  427;  rA<T  J?o»a  (1884),  51  L.T.  28;  Thin 
V.  Richards  (1892),  2  Q.  B.  141  ;  Assicurazioni  v.  Bessie  Morris  S.S.  Co.  (1892), 
2  Q.  B.  652  (C.A.).     See  The  Vortigem  (1899),  P.  140. 

(jq)  These  may  include  damages  and  costs  the  charterer  has  to  pay  to  other 
persons  by  reason  of  the  unseaworthiness.  Soott  v.  Foley ,  Aikman  i  Co.  (1899), 
5  ()om.  Cases,  53. 
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charter  or  bill  of  lading  (r) ;  (2)  unseaworthiness  on  the 
voyage,  not  covered  by  exceptions,  even  though  he  has  no 
opportunity  to  repair  it ;  (3)  unseaworthiness  on  the  voyage, 
though  covered  by  exceptions,  which  he  has  an  opportunity 
to  repair,  if  he  proceed  without  repairing  (s). 

This  implied  undertaking  arises  not  from  the  shipowner's 
position  as  a  common  carrier,  but  from  his  acting  as  a 
shipowner  {t). 

Note  1. — In  time  policies  of  insurance  there  is  no  implied 
warranty  of  initial  seaworthiness  (m)  owing  to  the  hardship  of 
requiring  the  shipowner  to  undertake  that  his  vessel  is  sea- 
worthy at  a  time  when  she  is  at  sea  beyond  his  control,  a  time 
at  which  such  policies  frequently  begin  to  run.  There  is  also 
the  difficulty  of  deciding  what  constitutes  seaworthiness  for  a 
definite  time,  but  for  unknown  voyages.  These  considerations 
do  not  apply  so  strongly  to  time  charters,  which  usually,  though 
not  always,  commence  with  the  vessel's  starting  from  port  for 
a  known  voyage.  A  time  charter,  therefore,  includes  an  under- 
taking of  seaworthiness  at  the  beginning  of  the  time.  Where 
several  voyages  are  included  in  the  charter,  special  provisions 
are  frequently  inserted  (x).  In  the  absence  of  such  provisions, 
the  owner  must  be  held  to  undertake  that  his  ship  is  seaworthy 
on  leaving  each  place  where  he  has  an  opportunity  to  remedy 
unseaworthiness  (y). 

Note  2. — Seaworthy :  that  the  ship  should  be  in  a  condition  to 
encounter  whatever  perils  a  ship  of  that  kind  and  laden  in  that 
way  might  be  fairly  expected  to  encounter  in  making  such  a 
voyage  at  such  a  time  of  year.  Thus,  the  ship  must  be  properly 
ballasted  and  dunnaged  («).     A  ship  chartered  to  carry  gun- 


(r)  As  in  The  Laertes  (1887),  12  P.  D.  187.  For  cases  where  exceptions  did 
not  protect  him,  see  The  Glenfruin  (1885),  10  P.  D.  103 ;  The  Undaunted  (1886), 
11  P.  D.  46 ;  Seville  Co.  v.  Colvih  A  Co.  (1888),  16  Sc.  Sess.  C,  4th  Ser.  616 ; 
Oilroy  y.  Price  (1893),  A.  C.  56 ;  Maori  King  (1895),  2  Q.  B.  550 ;  Queenslana 
Bank  V.  P.  d:  0.  Co.  (1899),  1  Q.  B.  567  ;  The  Waikato  (1899),  1  Q.  B.  56  (C.A.). 

(s)  Worms  y.  Storey  (1855),  11  Ex.  427 ;  Thin  v.  Richards  (1892),  2  Q.  B.  141 ; 
The  Vortigem  (1899),  P.  140. 

(0  Kopitoff  Y.  Wii7son(1876),  1  Q.  B.  D.  377.  A  tug-owner  also  impliedly 
contracts  that  his  tug  is  properly  equipped  and  supplied  with  conls :  The  Uh' 
daunted  (1886),  11  P.  D.  46.  But  see  Robertson  y.  Amazon  Tug  Co.  (1881), 
7  Q.  B.  D.  598,  negativing  an  implied  contract  of  efficiency,  where  the  tug  is 
named  ;  the  facts  there,  however,  were  very  unusual. 

(u)  Gibson  V.  Small  (1853),  4  H.  L.  C.  353. 

(or)  See  Ripley  v.  Scaife  (1826),  5  B.  &  C.  167  ;  Eavelock  v.  Geddes  (1809),  10 
East,  555. 

(y)  Worms  V.  Storey  (1855),  11  Ex.  427 ;  The  Bona  (1884),  51  L.  T.  28  : 
ThinY.  Richards  (1892),  2  Q.  B.  141 ;  The  Vortigem  (1899),  P.  140. 

(*)  Fwfo  Article  49. 
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powder  must  have  the  magazine  required  by  the  Board  of  Trade 
regulations.  The  shipowner  must  provide  the  ship  with  all 
necessary  documents  for  the  voyage  (a) ;  but  in  Wilson  v.  Ban- 
kin  (6),  the  certificate  of  the  port  of  loading  as  to  stowage,  the 
absence  of  which  did  not  increase  the  risk  of  the  voyage,  or 
affect  the  admissibility  of  the  ship  at  her  port  of  discharge,  was 
held  not  an  essential  to  seaworthiness. 

Note  3. — Evidence  of  Unseaworthiness,  The  burden  of  proving 
unseaworthiness  as  a  fact  rests  upon  the  party  who  asserts  it. 
But  where  a  ship,  shortly  after  leaving  port,  and  without  any 
apparent  reason,  sinks  or  leaks,  the  mere  facts  afford  primd  facte 
evidence  of  unseaworthiness,  which  must  be  rebutted.  This  has 
sometimes  incorrectly  been  stated  as  a  presumption  of  law,  upon 
the  authority  of  Lord  Eldon  (c).  There  is  no  legal  presumption 
in  the  matter,  or  any  real  shifting  of  the  burden  of  proof.  But 
the  inference  of  fact  arising  under  such  oiroumstanoes  is  some 
discharge  of  the  burden,  and  in  the  absence  of  any  evidence  to 
explain  the  disaster  otherwise  may  be  a  complete  discharge  (d). 

Case  1. — F.  shipped  goods  uader  a  bill  of  ladinji;,  which  excepted 
**  perils  whether  or  not  arising  from  negligence  of  A.'s  servants,  risk  of 
craft  or  hall,  or  any  damage  thereto^  &o"  Seawater  entered  through 
the  negligence  of  some  of  the  crew  in  leaving  a  lower  port  insufficienUy 
fasten^.  Neld,  that  if  this  were  so  at  the  beginning  of  the  voyage  the 
ship  was  thea  unseaworthy,  and  the  exceptions  of  the  bill  of  lading  did  not 
protect  the  shipowner,  as  they  do  not  apply  till  the  voyage  has  bezun  («). 
That  such  a  bill  of  lading  contained  an  implied  undertaking  that  t^e  ship 
was,  at  the  time  of  its  departure,  reasonably  fit  for  accomplishing  the 
services  which  the  shipowner  engages  to  perform  (/). 

Case  2. — A  ship  was  chartered  to  proceed  to  a  wharf  in  the  river  X., 
and  there  take  on  board  a  cargo,  and  proceed  to  Z.  Sbe  was  seaworthy 
when  she  began  to  load,  but  unseaworthy  when  she  put  to  sea.  Held^ 
that  the  owner  uodertakes  that  the  ship  shall  be  seaworthy  for  the 
intended  voyage  at  the  time  of  her  sailing  on  it :  that  what  is  seaworthi- 
ness for  loading  in  harbour  may  be  unseaworthiness  for  the  voyage :  that 
the  ship  may  1^,  without  any  breach  of  the  undertaking,  unseaworthy  fur 
the  voyage  while  in  port,  if  she  is  seaworthy  for  loading,  bat  will  break  the 
undertaking  if  she  leaves  port  in  that  condition  (g). 

(a)  Levy  v.  Cotterton  (1816),  4  Camp.  389  ;  Dutton  v.  Powles  (1861),  80  L.  J., 
N.S.  Q.  B.  169. 

(6)  (1865),  L.  R.  1  Q.  B.  162. 

ip)  Watson  V.  Clark  (1813),  1  Dow.  H.  L.  C.  336;  Parktr  y.  Potts  (1815),  3 
Dow.  H.  L.  C.  23. 

(d)  Anderson  v.  Moriee  (1874),  L.  R.  10  C.  P.  58,  609 ;  Pickup  v.  Thames  and 
Mersey  (1878),  3  Q.  B.  D.  594;  Ajum  QooUm  r.  Union  Marine  Co.  (1901),  App. 
C.  302. 

(e)  In  charters,  both  the  carrying  voyage,  and  the  chartered  voyage,  which 
need  not  coincide  with  the  carrying  voyage ;  in  bills  of  lading,  the  carrying 
voyage :  Hudson  v.  Jliil  (1874),  43  L.  J.  C.  P.  273  ;  Barker  v.  M'Andrew  (1865), 
18  C.  B.,  N.S.  759. 

(/)  Steel  V.  State  Line  Steamship  Co.  (1877),  L.  R.  3  App.  C.  72 ;  cf.  Gilroy  v. 
Pnce  (1893),  A.  C.  56. 

(a)  Cohn  v.  Davidson  (1877),  2  Q.  B.  D.  455 ;  in  Kopitoffr.  Wilson  (1876), 
1   ({.  B.  D.  877,  in  which  armour-plates  broke  loose  from  their  stowage  and 
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Case  3. — A  ship  was  chartered  to  proceed  to  the  East  Indies  and  take 
on  board  a  cargo  of,  inter  alia^  wet  sugar.  The  ship  was  seaworthy  for 
any  cargo  except  wet  sugar,  tor  which  she  had  not  pumps  of  sufficient 
capacity,  ffdd,  that  the  charter  implied  an  undertaking  that  the  ship 
was  fit  to  carry  wet  sugar,  and  that,  as  the  ship  could  not  be  made  fit 
without  a  delay  unreasonable  under  the  circumstances  of  the  contract, 
the  charterer  was  justified  in  throwing  up  the  charter  (h). 

Case  4. — A  ship  was  chartered  on  March  4,  **for  twelve  months,  for  as 
many  consecutive  voyages,  as  the  scdd  ship  can  enter  upon  after  com- 
pletion of  the  present  voyage  '*  from  X.  to  Z.  When  the  ship  had  completed 
that  voyage,  she  was  found  to  be  unseaworthy,  and  the  necessary  repairs 
delayed  her  for  two  months.  The  charterer  threw  up  the  charter*  Heldp 
by  the  whole  Court,  that  he  was  justified :  by  Brett,  </.,  on  the  ground 
tnat  the  ship  was  not  reasonably  tit  for  the  purpose  for  which  she  was 
chartered,  and  could  not  be  made  fit  within  any  time  which  would  not 
have  frustrated  the  object  of  the  adventure  ($):  by  the  rest  of  the 
Court  (k)y  on  the  grouna  that  time  was  of  the  es&ence  of  the  contract,  and 
that  the  charterer  was  not  bound  to  accept  the  ship  for  a  time  shorter 
tban  or  substantially  different  from  that  wnich  he  had  contracted  for  (I). 

Case  5.^F.  shipped  cattle  under  a  bill  of  lading  agreeing  that  the 
shipowner  was  not  liable  for  accidents,  disease  or  mortality,  and  under 
no  circumstances  for  more  than  £5  per  animal.  The  ship,  after  carrying 
a  cargo  of  cattle  on  a  previous  voyage,  was  improperly  cleaned,  and  F.'s 
cattle  took  foot-and-mouth  disease.  Heldf  theie  was  a  duty  on  the  ship- 
owner to  have  the  ship  reasonably  fit  for  the  carriage  of  the  goods  he  had 
contracted  for,  and  that,  such  duty  being  neglected^  the  limitations  of 
liability  did  not  apply  (m). 

Case  6. — A  steamer  carried  frozen  meat  from  Australia  to  Europe  with 
an  exception  in  the  bill  of  lading,  *'  steamer  shall  not  be  accountable  .  .  . 
for  the  condition  of  goods  shipp^  under  this  bill  of  lading,  nor  for  any 
loss  or  damage  thereto  arising  from  failure  or  breakdown  ot  machinery.^' 
On  the  voyage  the  refrigerating  machinery  broke  down,  owing  to  its 
defective  condition  at  starting,  and  the  meat  was  damaged.  Held,  that 
there  was  an  implied  warranty  that  the  ship  should  at  starting  be  fitted 
with  refrigerating  machinery  fit  to  carry  the  meat  to  Europe ;  that  this 
warranty  was  broken ;  that  the  exceptions  therefore  did  not  apply,  and 
that  the  shipowner  was  liable  (n). 


sank  the  ship,  the  qaestion  left  to  the  jury  was:  '<  Was  the  ship  at  the  time  of 
sailing  in  a  state,  as  regards  the  receiving  and  stowing  of  the  plates,  reasonably  fit 
to  encounter  the  ordinary  perils  that  might  be  expected  at  a  voyage  at  that  season?  " 

(A)  Stanton  v.  Bichardaon  (1875),  45  L.  J.  (H.  L)  78.  "  Seaworthiness  "  has  a 
wide  meaning,  '^ reasonably  fit  to  carry  the  cargo  contracted  for;"  cf.  the 
judgments  in  Steel  v.  State  Line^  ante,  and  Cases  5  and  6  post.  In  Raihbone  v. 
Mclver  (1902),  8  Com.  Cases,  1,  Wills,  J.,  limited  it,  in  a  particular  bill  of  lading, 
to  unseaworthiness  of  the  ship  to  meet  perils  of  the  sea,  without  regard  to  the 
safety  of  the  cargo.  This  decision  was  reversed  by  the  C.  A.  (1903),  2  K.  B.  378. 
»ee  also  Upperton  v.  Union  Castle  Co.  (1903),  8  Com.  Cases,  96. 

(t)  It  seems  that  this  is  more  in  accord  with  principle  tban  the  other  view  ;  if 
time  were  of  the  essence  of  the  contract,  one  day's  delay  would  free  the  charterer, 
but  the  Court  recognise  the  other  position  in  the  phrase  **  a  substantially  different 
time." 

(A)  Mellish,  L. J.,  Amphlett,  J.A.,  Kelly,  C.B. 

(0  Tully  V.  Howliiig  (1877),  2  Q.  B.  D.  182. 

(m)  Tattersall  v.  National  S.S,  Co.  (1884),  12  Q.  B.  D.  297. 

(n)  Maori  King  v.  Hughes  (1895),  2  Q.  B.  550  (C.A.).    See  also  Queensland 

Digitized  by  VjUUV  LC 


SEA  won  !tEJNESS.  7  7 

Case  7. — A  steamer  sailed  from  the  Philippines  for  Liyerpool,  under 
a  contract  giving  liberty  to  call  at  conling-ports  and  excepting  the 
negligence  of  master  and  engineer.  At  Colombo  she  coaled,  but  did 
not  take  on  board  sulBcient  coal  to  reach  Suez.  Off  Perim,  a  coaling- 
station,  the  engineer  negligently  informed  the  master  there  were  sufficient 
coals  to  reach  Suez,  and  the  master  in  consequence  did  not  put  into 
Perim  to  coal.  Coals  ran  short  in  the  Red  iSea.  Held,  there  was  a 
breach  of  the  warranty  of  seaworthiness  either  (a.)  on  leaving  Colombo 
without  sufficient  coal  to  reach  Suez,  or  (b.)  off  rerim  in  not  commencing 
the  stage  from  Perim  to  Suez  with  sufficient  coal  (o). 

Case  8. — ^A  ship  was  chartered,  "then  being  tight,  staunch,  and  strong," 
to  proceed  from  X.  to  Z.,  "  all  other  unavoidable  (j?)  hindrances,  dangers 
and  accidents  of  the  sea  excepted."  She  was  seaworthy  when  she 
started,  but  became  unseaworthy  by  excepted  perils  during  the  voyage, 
and  put  into  a  port,  where  she  could  have  been  repaired.  She  proceeded 
to  sea  without  repairs.  Eeldy  that  she  was  not  bound  to  repair  or  proceed, 
but  if  she  wished  to  proceed,  she  must  repair,  and  that  the  owner  was 
liable  for  damage  on  the  further  voyage,  caused  by  the  unseaworthiness 
of  his  vessel  {q). 

CaAe  9. — A  vessel  was  damaged  while  on  her  voyage  by  decks  straining, 
and  the  master,  having  an  opportunity  to  repair,  proceeded  without 
caulking  the  decks.  In  consequence  the  cargo  was  damaged.  Eeld^  that 
the  shipowner  was  liable  for  such  damage  (r). 

Case  10. — ^A  ship,  chartered  to  carry  tea,  carried  antimony  as  ballast. 
The  charterers,  alleging  that  the  fumes  of  antimony  were  prejudicial  to 
tea,  refused  to  load.  Antimony  in  fact  was  not  prejudicial  to  tea.  Eddy 
that  the  ship  being  in  fact  fit  to  carry  the  cargo,  the  fact  that  there  was 
a  general  belief  that  it  was  unfit  was  no  defence  to  the  charterer  {s). 

Note, — It  is  not  now  unusual  to  find  in  bills  of  lading  a  clause 
limiting  this  undertaking  to  one  that  due  diligence  has  been 
used  to  make  the  ship  seaworthy  :  e.g,  *'  All  the  above  excep- 
tions are  conditional  on  the  ship  being  seaworthy  when  she 
sails  on  the  voyage,  but  any  latent  defects  in  the  machinery 
shall  not  be  considered  unseaworthiness,  provided  the  same  do 
not  result  from  want  of  due  diligence  of  the  owners,  or  any  of 
them,  or  the  ship's  husband  or  manager ; "  or,  "  It  is  expressly 


Bank  T.  P.  A  0.  Co.  (1898),  1  Q.  B.  667  (C.A.),  in  which  in  a  bill  of  lading  for 
the  carriage  of  specie,  on  an  admission  that  it  was  usual  to  carry  specie  in  a 
bullion  room,  there  was  held  an  implied  warranty  that  the  bullion  room  wns 
reasonably  fit  to  resist  thieves ;  and  The  Waikato  (1899),  1  Q.  B.  56  (O.A.),  where, 
wool  being  damaged  by  being  stowed  in  an  insulated  hold,  there  was  held  to  be 
an  implied  warranty  that  the  bold  was  fit  to  carry  wool,  in  spite  of  an  exception  : 
**  loss  or  damage  arising  from  .  «  .  defects  latent  on  beginning  voyage  or 
otherwise." 

(o)  The  Vortigem  (1899),  P.  140;  cf.  Thin  v.  Richards  (1892),  2  Q.  B.  141 ; 
Biccard  v.  Shepherd  (1861),  14  Moore  P.  C.  471 ;  Dixon  v.  Sadler  (1839),  5  M.  & 
W.  405;  Mclvery,  Tate  Steamers  (1903),  1  K.  B.  362. 

(j?)  ^fiatJ0i'<fa6fe  =  Unavoidable  by  ordinary  dispatch  and  diligence.  Granger 
V.  Dent  (1829),  M.  &  M.  475. 

(<7)  Worme  v.  Storey  (1855),  11  Ex.  427. 

(r)  The  Bona  (1884),  51  L.  T.  28. 

<«)  Towse  V.  Henderson  (1850),  4  Ex.  890. 
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declared  that  the  company  are  not  liable  for  loss  or  damage 
occasioned  by  any  defects  whatsoever  in  the  hull,  machinery, 
or  equipment  of  this  vessel  .  .  •  whether  such  defects  existed 
before  the  commencement  of  or  arose  or  developed  daring  the 
voyage,  provided  all  reasonable  means  have  been  taken  to  make 
the  vessel  seaworthy  ((). 

A  common  Liverpool  exception  is  "  unseaworthiness  of  the 
vessel  at  the  commencement  of  the  voyage,  provided  all  reason- 
able means  have  been  taken  to  provide  against  the  same ''  (u). 
A  few  bills  go  so  far  as  even  to  negative  liability  even  for  un- 
seaworthiness caused  by  negligence,  e.g.  **  In  accepting  this  bill 
of  lading  the  shipper  expressly  agrees  that  the  steamer  is  sea- 
worthy and  reasonably  fit  for  the  carriage  of  the  cargo  herein 
contracted  to  be  carried  (»),  at  the  time  of  starting  on  the 
voyage,  and  under  no  circumstances  is  such  seawor^iness  or 
fitness  to  be  questioned ;  "  and,  again,  '*  not  liable  for  act,  neglect, 
or  default  of  any  person  or  persons  in  providing,  dispatching, 
and  navigating  the  ship." 

A  form  of  clause  which  has  been  adopted  in  consequence  of 
the  Harter  Act  (see  Appendix  V.)  exempts  the  owners  from 
negligence  in  navigation  or  mismanagement  provided  dae 
diligence  has  been  exercised  by  her  owners  to  make  the  vessel 
in  all  respects  seaworthy.  This  was  lield  in  Bdbell  v.  S,S. 
Bossmore  (y),  to  require  not  only  that  the  owner,  but  also  that 
all  persons  employed  by  him  to  ensure  seaworthiness,  should 
have  used  due  diligence. 


Article  30. — Undertaking  of  BeasonMe  Dispatch 

The  shipowner  impliedly  undertakes  that  his  vessel  shall 
be  ready  to  commence  the  voyage  agreed  on,  and  to  load 
the  cargo  to  be  carried,  and  shall  proceed  upon  and  complete 
the  voyage  agreed  on,  in  a  time  which  is  reasonable  having 
regard  to  the  charterer's  or  shipper's  voyage  or  adventure  (z). 


(0  These  two  exceptions  bear  the  mark  of  The  Glcnfntin  (1885^,  10  P.  D. 
103.  See  other  clauses  in  The  Laertes  (1887),  19  P.  D.  187,  where  the  shipowDcr 
was  held  protected  hj  exceptions  limiting  the  warranty  of  seaworthiness. 

(ti)  A%  to  the  meaning  of  '<  unseaworthiness  "  in  such  a  clause,  see  Rathhone 
V.  Mchcr  (1903),  2  K.  B.  378. 

(a?)  ThU  bears  the  marlc  of  Tattersall  r.  Nation^  8.3.  Co.  (1884),  12  Q.  B.  D. 
297. 

(y)  J)obeU  y.  S.S.  liossmore  (1895),  2  Q.  B.  408. 

(e)  Jackson  v.  Union  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125 ;  Tuily 
V.  Howiing  (1877),  2  Q.  B.  D.  182;  dicta  of  Judges  in  Bankin  v.  Potter  (1872), 
L.  R.  6  H.  L.  83 ;  M- Andrew  r.  Adams  (1834),  1  Bing.  N.  C.  29 ;  Fowler  v.  Knoop 
(1878),  4  Q.  B.  D.  299  (unloading).     Assicurazi'oni  r.  Bessie  Morris  (1892), 

Digitized  by  VjUUVLC 


SEASONABLE  DI8FATCE,  79 

i.e.  in  such  a  time  that  in  a  commercial  sense  the  commercial 
speculation  entered  into  can  be  carried  out  (a). 

If  one  of  the  parties  is  prevented  from  complying  with  this 
undertaking  by  obstacles  not  known  to  the  parties  when  they 
entered  on  the  charter  (i),  and  which  cannot  be  removed 
within  a  reasonable  time  as  defined  aboye,  the  other  party, 
whether  charterer  or  shipowner,  may  throw  up  the  charter  (c)  ; 
whether  shipowner  or  shipper  he  may  repudiate  the  contract 
contained  in  the  bill  of  lading  (d). 

If  the  obstacle  to  performance  is  one  of  the  excepted 
perils,  no  action  will  lie  against  the  party  so  prevented  for 
his  failure  to  perform  the  contract.  If  the  obstacle  is  not 
covered  by  the  exceptions,  an  action  will  lie  against  the 
party  failing  to  perform  his  contract. 

If  the  delay,  though  unreasonable,  is  not  such  as  to  frus- 
trate the  commercial  purpose  of  the  adventure,  it  will  be  a 
ground  for  an  action  for  damages,  but  will  not  justify  the 
repudiation  of  the  charter  (e). 

Case  1. — ^A  ship  was  chartered  in  Novemher,  1871,  to  proceed  with  all 
possible  dispatch,  dangers  and  accidents  of  navigation  excepted,  from 
Liverpool  to  I^ewport,  and  there  load  iron  for  San  Francisco.  Sbe  sailed 
from  L.  to  N.  on  January  2, 1872,  and  stranded  on  the  way  on  January  3. 
The  necessary  repairs  took  till  the  end  of  August.  On  February  15,  the 
charterers  threw  up  the  charter.  The  jury  found  that  the  time  necessary 
for  getting  the  ship  off  and  repairing  her  was  so  long  as  to  put  an  end,  in 
a  commercial  sense,  to  the  commercial  speculation  entered  upon  by  the 
shipowner  and  charterer.   Held,  that  the  charterer  was  justified  under  the 


1  Q.  B.  571,  at  p.  577  ;  (C.A.)  (1892),  2  Q.  B.  652.  See  also  Donaldson  v. 
Little  (1882),  10  Sc  Seas.  Cases,  4th  Ser.  413 ;  Mackenzie  v.  Liddcll  (1883),  ibid. 
705;  rAtf&t?a»a(1900),  P.  252. 

(a)  See  note  1 ;  posty  p.  81. 

(6)  Medciros  v.  HiU  (1832),  8  Bing.  231. 

(c)  Jackson  v.  Union  Marine  Insurance  Co.  (1874),  vide  supra;  Geipel  v.  Smith 
(1872),  L.  R.  7  Q.  B.  404.  Whether  such  an  obstacle  can  be  removed  in  a  reason- 
able time  must  in  most  cases  be  a  matter  of  probability  ;  and  where  judging  on 
the  probabilities  of  the  case  one  party  has  rightly  repudiated  the  further  per- 
formance  of  the  contract,  he  cannot  afterwards  be  held  liable  on  the  ground  that 
his  expectations  were  not  justified  by  the  subsequent  occurrences.  The  Savona 
(1900),  P.  252. 

(d)  See  note  2 ;  post,  p.  82. 

.  (f)  Clipsham  v.  Vertue  (1843),  5  Q.  B.  265;  Tarrabochia  v.  Uickie  (1856), 
1  H.  &  K.  183 ;  MacAndrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  643 ;  cf.  Collard  v. 
Carswell  {The  Victoria)  (1892),  19  Sc  Sess.  C.  987,  where  two  days*  delay  in 
taking  delivery  was  held  not  to  justifv  repudiation.  Cf.  Kidston  v.  Monceau 
(1902),  7  Com.  Cases,  82. 
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circumstances  in  throwing  up  the  charter,  though  as  the  delay  arose  from 
excepted  perils  be  had  no  action  agsunst  the  shipowner  (/). 

Case  2. — ^A  ship  is  chartered  to  fetch  ice  from  Norway  in  March,  to 
be  delivered  in  June ;  owing  to  delay  from  perils  of  the  sea  she  cannot 
arrive  in  Norway  till  August,  or  at  her  final  destination  till  November. 
Submitted ;  the  charterer  may  throw  up  the  charter  (g). 

Case  3. — A  ship  was  chartered  to  proceed  to  Z.  with  all  convenient  speed, 
with  an  exception  of  "restraint  of  princes."  Before  anything liad  been 
done  under  the  charter,  the  French  Government  declared  Z.  blockaded. 
Jleldf  that  the  shipowner  was  only  bound  to  wait  a  reasonable  time  for 
the  removal  of  such  an  obstacle,  and  as  it  was  likely  to  continue  so  lon^ 
as  to  defeat  the  object  of  such  a  commercial  adventure,  the  shipowner  was 
justified  in  throwing  up  the  charter,  and  in  refusing  to  load  at  all,  though 
the  loading  was  not  prevented  by  the  blockade  of  Z.  (h). 

Case  4. — A  ship  was  chartered  as  "  bound  to  Nantes,"  to  load  at  Nantes 
and  proceed  to  Z.  Before  proceeding  to  Nantes,  the  ship  went  to  New- 
castle. The  charterer  alleged  unreasonable  delay,  and  refused  to  load. 
Held,  that  such  an  allegation  was  only  a  ground  for  an  action  for  damages, 
and  would  not  support  a  repudiation  of  the  charter  unless  it  was  also 
alleged  that  the  delay  frustrated  the  object  of  the  voyage  (i). 

Case  5.«-A  ship  was  chartered  '*  with  all  convenient  speed,  having  liberty 
to  take  an  outward  cargo  for  owner's  benefit,  direct  on  the  way,  to  proceed 
to  X.  and  there  load  a  full  cargo."  The  ship  deviated  to  Y.,  which  was  not 
** direct  on  the  way"  to  X.,  and  arrived  at  X.  a  few  days  late.  The 
charterer  refused  to  load.  It  was  admitted  that  the  object  of  the  voyage 
was  not  frustrated,  and  the  whole  Court  held,  that  the  charterer  was  not 
entitled  to  repudiate  the  charter,  but  had  his  remedy  in  damages  (k). 

Case  G.-r-Owing  to  the  delay  of  the  master  of  a  ship,  who  omitted  to 
take  on  board  provisions  and  stores  while  the  cargo  was  loading,  the  ship 
was  detained  after  her  loading  was  completed,  so  that  the  harbour  froze 
and  she  was  ice-bound  for  the  winter.  Held,  that  the  shipowners  were 
liable  for  the  damages  resulting  from  such  delay  (I), 

Case  7. — A  ship  was  chartered  on  October  20,  to  go  in  ballast  to  X., 
and  bring  back  a  cargo  of  fruit  direct  to  Z. ;  if  the  vessel  did  not  arrive 
at  X.  by  January  31,  the  charterer  was  to  be  at  liberty  to  cancel  the 
charter.  The  ship  did  arrive  before  January  31,  but  made  an  intermediate 
voyage  before  so  doing.  Held,  that  the  charterer  was  entitled  to  throw 
up  the  charter,  the  implied  undertaking  to  proceed  with  reasonable  speed 
having  been  broken  (m). 


(/)  Jackson  v.  Union  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125.  See 
also  Tully  v.  Howling  (1877),  2  Q.  B.  D.  182. 

(g)  On  authoiity  of  Jackson  v.  Union  Marine  Insurance  Co.,  vide  supra,  see  per 
Bramwell,  B.,  pp.  141,  143,  146.  Touieng  v.  Hubbard  (1802),  3  B.  &  P.  291, 
must  be  taken  as  overruled  so  far  as  it  contradicts  Case  2. 

(A)  Geipel  y.  Smith  (1872),  L.  R.  7  Q.  B.  404. 

(i)  Clipsham  v.  Vertue  (1843),  5  Q.  B.  265.  See  also  Tarrabochia  v.  ffickie 
(1856),  1  H.  &  N.  183 ;  Engman  v.  Palgrave  (1898),  4  Com.  Cases,  75. 

(*)  MaeAndrevj  v.  Chappie  (1866),  L.  R.  1  C.  P.  643.  See  also  Bommann  v, 
Tooke  (1808),  1  Camp.  377  ;  Kidston  v.  Monceau  (1902),  7  Com.  Cases,  82.  But 
see  Freeman  v.  Taylor  (1831),  8  Bing.  124,  where  six  weeks'  delay  and  deviation 
on  the  outward  voyage,  found  by  the  jury  to  frustrate  the  object  of  the  charter, 
was  held  to  put  an  end  to  the  charter. 

(0  The  Wilhebn  (1866),  14  L.  T.  636. 

(m)  M'Andrew  v.  Adams  (1834),  1  Bing.  N.  C.  29  (a  good  example  of  the 
double  undertaking,  express  and  implied). 
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Note  1. — The  case  of  Jackson  v.  Union  Marine  Insurance  (n) 
has  never  been  formally  approved  by  the  House  of  Lords, 
though  Lord  Blackburn  in  DaM  v.  NeUion  said  (0)2  "There  was 
a  dissenting  minority"  [i.e,  Gleasby,B.],  ^4n  that  case,  and  some 

J)revious  authorities  are  perhaps  not  quite  consistent  with  it. 
!t  is  no  doubt  competent  to  your  Lordships  to  reconsider  that 
case,  and  decide  contrary  to  it ;  I  think  it  was  rightly  decided.'* 
In  the  same  case  Lord  Watson  said  (p)  :  '*  I  adopt  the  view  of 
Brett,  L.J.  (g),  that  the  shipowner  must  bring  his  ship  to  the 
primary  destination  named  in  the  charter,  unless  he  is  prevented 
from  getting  his  ship  to  that  destination  by  some  obstruction 
or  disability  of  such  a  character  that  it  cannot  be  overcome  by 
the  shipowner  by  any  reasonable  means,  except  within  such  a 
time  as,  having  regard  to  the  adventure  of  both  the  shipowner 
and  the  charterers,  is  as  a  matter  of  business  wholly  unreason- 
able." It  was  also  cited  without  disapproval  by  Lord  Selbome 
and  Lord  Watson  in  Inman  v.  Bischoff  (r),  tfnd  may  therefore  be 
accepted  as  established  law. 

Whether  there  is  a  day  named  in  the  charter  by  which 
performance  must  be  commenced  or  completed,  or  a  general 
stipulation  expressed  in  the  charter,  such  as  "  with  all  possible 
dis|patch,  certain  perils  excepted,"  there  will  also  be  held  to  be 
an  implied  undertaking  to  proceed  *<  in  time  reasonable  for  the 
commercial  adventure."  Failure  in  the  express  stipulation,  but 
compliance  with  the  implied  one,  will  in  the  case  of  a  named  day 
justify  the  charterer  in  repudiating  the  contract,  in  the  case  of  a 
general  stipulation  will  give  him  only  an  action  for  damages  («). 
Compliance  with  the  express  stipulation,  but  failure  in  the 
implied  one,  would  entitle  the  charterer  to  repudiate  (t). 

The  three  oases  relied  on  by  Cleasby,  B.,  in  his  dissenting 
judgment  (u)  in  JackBovLS  Gase^  cannot  be  relied  on  as  law  so  far 
as  they  conflict  with  this. 

In  Eadley  v.  Clarke^  F.  shipped  goods  by  A.'b  ship  "  to  be 
carried  from  Liverpool  to  Leghorn ; "  when  the  cargo  was  loaded 
and  the  voyage  had  begun,  an  embargo  was  laid  on  the  ship  at 
Falmouth,  which  detained  her  for  two  years,  and  it  was  held 
that  such  an  embargo  only  suspended  and  did  not  dissolve  the 


(n)  L.  R.  10  C.  P.  125  (1874). 

(0)  (1881),  L.  R.  6  App.  C.  38,  53. 

(p)  L.  R.  6  App.  C.  38.  59,  60. 

iq)  12  Ch.  D.  at  p.  593.  Cf.  per  Collins,  J.,  in  Asaicvtrazioni  v.  The  Bessie 
Morris  (1892),  1  Q.  B.  at  p.  577  ;  C.  A.  (1892),  2  Q.  B.  652. 

(r)  L.  R.  7  App.  C.  670,  676,  689  (1882).  See  also  Rankin  v.  Potter  (1872), 
L.  R.  6  H.  L.  83, 104, 113.  117,  133. 

(«)  Jackson  V.  Uni(m  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125 ; 
Clipsham  v.  Vertue  (1843),  5  Q.  B.  265. 

CO  M'Andrew  v.  Adams  (1834),  1  Bing.  N.  C.  29. 

(u)  Iladley  r.  Clarke  (1799),  8  T.  R.  259  ;  TotUeng  v.  ffubbard  (IS02\  3  B.4  P. 
291 ;  Hurst  r.  U^xtme  (1856),  18  C.  R  144. 
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oontraot  between  the  parties.  There  was  here  no  finding  by 
the  jury  that  the  objeot  of  the  adventure  was  fmstrated.  It  is 
difficult  to  imagine  a  modem  jury  finding  that  two  years'  delay 
did  not  put  an  end  to  the  commercial  adventure ;  and  in  Oeipel 
V.  Smith  (1872)  (a;),  the  shipowner  was  allowed  to  repudiate 
under  circumstances  much  less  strong. 

In  Touteng  v.  Evibhard  (y)  a  ship  was  chartered  for  a  voyage 
to  St.  Michael's  for  fruit ;  and  she  was  delayed  by  an  embar^ 
till  the  fruit  season  was  over.  The  case  really  turned  on  the 
nationality  of  the  vessel,  but  the  judges,  following  Hadley  v. 
Clarke^  said  obiter  thAt  the  merchant  would  have  been  under  the 
necessity  of  furnishing  the  ship  with  a  cargo  if  she  had  arrived 
at  St.  Michael's  as  sooq  as  she  conveniently  could  after  the  raising 
of  the  embargo,  though  the  fruit  season  was  over. 

In  Hurat  v.  Usbome  (y\  a  ship  was  chartered  to  proceed  to  X. 
for  grain  or  other  lawful  merchandise ;  she  did  not  arrive  at  X. 
till  the  export  trade  in  grain  was  over ;  evidence  as  to  the  state 
of  the  corn  trade  was  Jield  inadmissible  (2). 

In  Jackson  v.  Union  Marine  Insurance  Co,  (a),  Bramwell,  B., 
delivering  the  judgment  of  the  majority  of  the  Court,  expressed 
disapproval  of  the  two  latter  oases.  As  to  Touteng  v.  Hubbard^ 
he  pointed  out  that  the  dicta  cited  were  obiter^  and  said,  "  I  can- 
not think  that  it  would  have  been  so  held,  had  it  been  necessary 
to  act  upon  it,*'  proceeding  to  put  cases  shewing  the  unfortunate 
results  of  such  a  decision;  while,  as  to  Hurst  v.  Usborne,  he 
was  more  decided,  and  said  :  '*  I  think  it  is  unsatisfactory,  and, 
if  a  decision  on  the  question  now  before  us,  wrong." 

None  of  these  cases  therefore  can  be  taken  as  authorities  in 
any  way  contracting  the  implied  undertaking  of  the  shipowner 
to  carry  out  the  voyage  in  a  time  which  is  reasonable,  naving 
regard  to  the  commercial  adventure  concerned.  Though  there 
are  few  cases  as  to  the  efiects  of  unreasonable  delay  in  the 
carrying  voyage,  it  seems  clear  that  the  principle  covers  this 
as  well  as  delay  before  loading ;  such  cases  would  naturally  be 
less  frequent,  as,  if  the  shipowner  wishes  to  repudiate,  he,  or  his 
captain,  must  still  act  for  the  time  as  the  agent  for  the  cargo- 
owners  and  for  the  benefit  of  the  goods,  while  the  cargo-owner 
is  also  under  the  necessity  of  taking  the  cargo,  if  he  repudiates. 

Note  2. — The  question  has,  it  is  believed,  never  arisen  as  to 
bills  of  lading,  but  it  is  submitted  that  a  shipper  who  had 
shipped  his  goods  would  be  entitled  to  demand  them  back  if  the 
ship  did  not  sail  within  a  reasonable  time  as  defined  above,  or 


(x)  L.  R.  7  Q.  B.  404. 

{y)  Hadley  v.  Clarke  (1799),  8  T.  R.  259;  Touteng  r.  Hubbard  (1802^^  3  B.  & 
P.  291 ;  Murst  v.  Utborne  (1856),  18  C.  B.  144. 

(«)  There  is  also  The  Newport  (1858),  Swabey,  335,  a  decision  of  Mr.  Registrar 
Rotbery,  following  Hadley  y.  Clca-ket  vide  supra,  and  holding  that  a  detention  of 
three  years  by  capture  only  temporarily  suspended  the  contract. 

(a)  L.  R.  10  C.  P.  125,  at  pp.  146,  147. 
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if,  being  nnseaworthj,  she  could  not  be  made  seaworthy  within 
a  reasonable  time ;  or  if  on  the  voyage  the  ship  was  detained, 
as  by  a  blockade,  an  unreasonable  time. 


Implied  contract  to  proceed  mihout  deviation  or  delay, 
{See  Articles  99, 100.) 


Article  31. — Implied  Undertaking  hy  Shipper  not  to  ship 
Dangerous  Goods  without  Notice. 

By  the  common  law  of  England  (J)  the  shipper  of  goods 
impliedly  undertakes  to  ship  no  goods  of  such  a  dangerous 
character  or  so  dangerously  packed,  that  tho  shipowner  or 
his  agent  could  not  by  reasonable  knowledge  and  diligence 
be  aware  of  their  dangerous  character,  without  notice  to  the 
shipowner  or  his  agent  of  such  dangerous  character ;  and  he 
is  therefore  liable  to  any  person  who  is  injured  by  the  ship- 
ment of  such  dangerous  goods  without  notice  (c). 

But  when  the  shipowner  or  his  agent  has  full  oppor- 
tunities of  observing  the  dangerous  character  of  such  goods, 
he  is  treated  as  having  such  notice,  and  the  shipper  is  not 
therefore  liable  (d). 

Qusere,  whether  the  shipper's  undertaking  is  an  absolute 
one  to  ship  no  dangerous  goods  without  notice  (e),  or 
merely  an  undertakiog  to  use  due  diligence  to  avoid  such 
shipment  (/). 


(6)  Certaia  special  goods  are  also  dealt  with  hy  statutory  penalties:  see 
Kerchant  Shipping  Act,  1894, 57  &  58  Vict.  c.  60,  ss.  446-450 ;  see  Appendix  III. 
Many  bills  of  lading  contain  special  provisions  as  to  rislcy  or  hazardous  goods,  e.g. 
glass,  specie,  &c. 

(c)  Brass  r.  Maitland  (1856),  6  E.  &  B.  470 ;  Hutchinson  y.  Ouion  (1858),  5 
C.  B.,  N.S.  149 ;  Williams  y.  East  India  Company  (1802),  3  East,  192,  at  pp.  200, 
201 ;  Farrant  v.  Barnes  (1862),  11  C.  B.,  N.S.  653:  in  which  see  dictum,  per 
Willes,  J.,  at  p.  563. 

(d)  Acatos  Y.  Bums  (1878),  3  Ex.  D.  282,  which  seems  thns  reconcilable 
with  Brass  y.  Maitland  and  other  cases,  though  some  of  its  dicta  are  more 
sweeping. 

(e)  As  laid  down  by  Campbell,  C.J.,  and  Wightman,  J.,  in  Breus  v.  Mailland. 
lf)AR  laid  down  by  Crompton,  J.,  in  Brass  y.  Maitland,  and  apparently  by 

Brett,  L.  J.,  in  Acatos  v.  Bums,  where  he  says,  *'  There  is  no  warranty  that  the 
goods  shipped  ha?e  no  concealed  defects  at  the  time  of  shipment."  This  altema- 
ti?e,  in  riew  of  the  findings  of  the  jury  in  Acatos  t.  Bums,  and  the  judgment  of 
the  Court  therein,  is  possibly  the  correct  y\%w,  . 
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Note. — It  does  not  appear  to  have  been  oonsidered  whether  if 
the  shipowner  oontracts  to  ship  specified  goods,  not  ordinary 
matter  of  oommercial  knowledge,  without  knowing,  as  the  faot 
is,  that  they  are  dangerous  to  the  ship,  or  to  other  goods,  or 
infect  the  ship,  he  can  refuse  to  take  them  on  learning  their 
character.  It  would  seem  that  if  the  danger  can  be  avoided 
by  expense  and  care,  he  must  take  them,  but  if  it  cannot  be  so 
avoided,  he  is  not  bound  to  carry  them. 

Case  1.— F.  shipped  on  board  A.*8  ship  sixty  casks  described  as  "  hleach- 
iDg  powder,"  apparently  sufficiently  packed;  in  fact,  the  powder  contained 
chloride  of  lime,  which  corroded  the  casks,  and  damaged  the  rest  of  the 
cargo,  ffeldf  that,  in  the  absence  of  notice  to  A.  of  the  dangerous 
character  of  Uie  goods,  F.  was  liable  for  the  resultant  damage,  unless  the 
powder  was  such  a  well-known  article  that  masters  of  ships  ought  to 
know  of  its  dangerous  character.  F.  pleaded  that  he  shipped  the  goods, 
packed  as  he  received  them  from  third  persons,  without  negligence.  HeUd^ 
by  Lord  Campbell  and  Wightman,  J.,  no  defence ;  by  Grompton,  J.,  a 
good  defence  (g). 

Ccue  2. — A.,  shipowners,  received  for  shipment  from  F.  a  quantity  of 
salt  cake  with  permission  to  stow  it  in  bulk.  In  ignorance  of  its  nature, 
ihey  stowed  it  next  casks,  which  it  corroded,  letting  out  the  brine  they 
contained,  which  damaged  the  salt  cake.  F.  sued  A.  for  negligent  stowage. 
Beld,  that  proof  that  F.  concealed  the  dangerous  nature  of  ^t  cake  from 
A.,  and  that  it  would  not  be  known  to  masters  in  the  ordinary  course 
of  business,  was  a  good  defence.  Held,  also,  that  the  mere  fact  that  F. 
authorised  stowage  in  bulk  was  no  defence,  as  he  did  not  authorise 
negligent  stowage  in  bulk  (Ji). 

Case  3.—- F.  shipped  maize  in  A.'s  ship,  apparently  in  good  order  and 
condition ;  on  the  voyage  it  sprouted  and  was  evidently  in  bad  condition 
and  dangerous.    The  jur}'  found  that  }t  was  dangerous  when  shipped ; 

'  but  that  its  state  could  not  have  been  ascertained  by  the  use  of  reason- 
able means,  and  that  the  shipowner  had  full  opportunities  of  examining 
it.    Held,  that  F.  was  not  liable  for  any  damage  or  delay  occasioned  by 

.touch  shipment  (t). 

0/)  Brass  v.  Maitland  (1856),  6  E.  &  B.  470. 

(A)  Mutchinson  v.  Ouion  (1858),  5  C.  B.,  N.S.  149. 

(0  Acatos  V.  Bums  (1878),  3  Kx.  D.  282.  On  these  findings,  the  decision  of 
the  Court  appears  to  overrule  part  of  the  decision  iu  Brass  v.  Maitland  in  favour 
of  the  view  of  Crompton,  J. 
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SECTION  IV. 

Perpokmancb  of  Contract:  Loading. 

Article  32. — Performance  of  Contract  before  Loading. 

Under  the  contract  of  affreightment  whereby  the  whole  of 
a  ship  is  hired,  contained  in  a  charterparty,  the  shipowner 
may  have  duties  to  perform  before  the  cargo  is  loaded; 
under  the  contract  of  affreightment,  whereby  goods,  not  a 
complete  cargo,  are  to  be  carried^  eTidenced  in  a  bill  of 
lading  only,  as  the  bill  of  lading  is  not  signed  till  the 
goods  are  shipped,  it  does  not  usually  proyide  for  anything 
previous  to  shipment  (a). 


Article  33. — Shipowner's  Duty  under  a  Charter  hefore  Load- 
ing :  "  To  proceed  to  a  Port  and  there  load.'* 

If  the  chartered  voyage  is  not  the  same  as  the  carrying 
voyage,  as  in  a  charter  *'to  proceed  to  a  port  and  there 
load,"  the  shipowner's  first  duty  is  to  proceed  to  his  port  of 


(a)  Where  room  is  engaged  for  certaiQ  goods  in  a  general  ship,  but  the  goods 
are  afterwards  ''  shut  out "  for  want  of  room,  the  contract  of  a!fireightment  is 
primd  fade  brokeo,  and  an  action  will  lie  against  the  shipowner. 

This  is  subject  to  the  following  remarks: — fl)  That  many  engagements  of 
goods  are  so  indefinite  that  they  could  not  be  hela  to  amount  to  contracts :  though 
in  other  cases  a  formal  contract  clearly  exists,  as  where  the  intending  shipper 
makes  a  note  of  his  goods  and  sometimes  of  the  rate  of  freight  on  the  back  of  one 
of  the  ship^s  shipping  cards,  and  gets  it  initialled  by  the  shipowner  or  his  broker ; 
(2)  That  most  shipping  cards  contain  a  clause — *'  last  day  for  goods  is  .  •  ., 
unless  the  ship  is  previously  full;"  (3)  That  owing  to  the  general  course  of 
business  and  the  great  difficulty  of  proving  any  damages  by  '*  shutting  out,"  sucb 
actions,  which  clearly  lie  at  law,  are  in  practice  almost  unknown.  Extra  freight 
paid  for  the  goods  shut  out  could  probably  be  recovered;  see  Featherston  v. 
Wi/^'nson  (1873),  L.  B.  8  Ex.  122  ;  and  demurrage  for  railway  trucks  in  which 
goods  shut  out  were  stored,  has  been  recovered  once  in  the  port  of  London  under 
special  circumstances.  Loss  of  profit  on  goods  shut  out  cannot  usually  be 
recovered  ;  so  held  by  Bigham,  J.,  in  an  unreported  case  o(  Jlecker  v.  Cunard  S.S. 
Co,  in  July,  1898. 
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loading  with  reasonable  speed,  and  by  a  fixed  day,  if  such 
be  named  in  the  charter  (&). 

The  excepted  perils  in  the  charter,  though  they  apply  to 
this  preliminary  voyage  (c),  do  not  prevent  the  application 
of  either  of  these  undertakings,  though  they  may  excuse 
the  shipowner  for  their  breach  {d). 

Case  1. — A  ship  was  chartered  on  December  28»  when  lying  at  U.,  to 
proceed  forthwith  to  X.  and  there  load,  perils  excepted  *' which  may 
prevent  the  loading  or  delivery  of  the  cargoes  during  the  said  voyage." 
Owing  to  delays  caused  by  excepted  perils,  the  ship  did  not  reach  X.  till 
July  28)  and  the  charterers  refused  to  load.  The  jury  found  that  the 
delay  did  not  defeat  the  commercial  object  of  the  adventure,  ffdd,  that 
*'  forthwith  "  meant  without  unreasonable  delay  (e) ;  that  the  exceptions 
in  the  charter  applied  to  the  preliminary  voyage  to  the  port  of  loaiding ; 
and  that  the  charterers  were  not  justified  in  throwing  up  the  charter  (/). 

Case  2. — A  ship,  then  at  X.,  was  chartered  to  "  proceed  to  the  usual 
loading-place  there,  guaranteed  for  cargo  in  all  October,  and  there  load 
and  proceed  to  Z.,"  certain  perils  being  excepted  "  during  the  voyage.** 
The  vessel  broke  ground  to  proceed  to  the  usual  place  of  lining,  but  was 
prevented  by  excepted  perils  from  arriving  there  till  after  considerable 
delay.  The  charterer  did  not  throw  up  the  charter,  but  sued  the  ship- 
owner for  its  breach ;  the  shipowner  pleaded  excepted  perils.  Held,  that 
the  transit  to  the  place  of  loading  was  part  of  the  voyage ;  that  the  excepted 
perils  applied  to  it,  and  that  the  charterer  could  not  succeed  {g). 


(6)  Jackson  ▼.  Union  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125  ; 
Brett,  L.J.,  in  Nelson  v.  Dahl  (1879),  12  Ch.  D.,  pp.  581-584;  M* Andrew  v. 
Adams  (1834),  1  Bing.  N.  C.  29.  See  also  Barker  v.  McAndrew  (1865),  18  C.  B., 
N.S.  759 ;  Harrison  v.  Oarthome  (1872),  26  L.  T.,  N.S.  508, 

(c)  Hudson  T.  Hill  (1874),  43  L.  J.  C.  P.  273 ;  Bruce  v.  Nicolopoulo  (1856),  11 
Excb.  126. 

(d)  Smith  v.  Dart  4r  Son  (1884),  14  Q.  B.  D.  105 ;  Harrison  v.  Oarthome, 
vide  supra.  Cf.  The  Qlenfruin  (1885),  10  P.  D.  103 ;  on  the  relation  of  excepted 
perils  to  implied  UDdertakingi. 

(tf)  On  the  meining  of  "forthwith,"  see  also  Rdberts  v.  Brett  (1865),  11 
H.  L.  C.  337.  Cf.  Forest  Oak  S.S.  Co.  v.  Richards (IS99),  5  Com.  Cases,  100,  where 
the  words  "  to  proceed  immediately "  were  held  to  allow  the  ship  to  go  to  a 
coaliDg-port  first. 

(/)  Hudson  Y.  i7i7/(1874),  vide  supra.  The  ship  made  her  outward  voyage 
by  Rio,  which  ordinarily  would  be  a  breach  entitling  charterer  to  throw  up 
the  charter  {McAndrew  v.  Adams  (1834),  1  Bing.  N.  C.  29),  but  was  allowed 
by  a  special  clause  in  the  charter.  The  findings  of  the  jury  were  contradictory 
and  unsatisfactory,  and,  if  the  sugar  season  was  over,  it  is  difficult  to  reconcile 
some  remarks  of  Brett,  J.,  with  the  present  law.  If  the  jury  had  found  com- 
mercial frustration,  the  charterers  could  have  thrown  up  the  charter,  but  the 
shipowner  would  hare  been  protected  from  an  action  by  the  exceptions. 

ig)  Barker  v.  M' Andrew  (1865),  18  C.  B.,  N.S.  759.  Willes,  J.,  in  his  judgment 
distinguishes  Crow  v.  Folk  (1846),  8  Q.  B.  467,  and  Valewta  v.  Qibbs  (1859), 
6  C.  B.,  N.S.  270,  as  cases  where  there  was  no  preliminary  voyage,  and  the 
delay  therefore  arose  before  the  "  voyage "  began ;  but  some  (ftiato  of  Cock  burn, 
C.J.,  in  the  latter  case  seem  to  go  too  far  in  the  present  state  of  the  authorities. 
In  The  Carron  Park  (1890),  15  P.  D.  203,  Sir  J.  Hannen  followed  Barker  t. 
MeAndrew,  and  declined  to  follow  Ctvw  v.  Falk. 
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Case  3. — A  ship  was  chartered  to  go  to  X.  and  there  load  and  proceed 
to  Z.,  certain  perils  being  excepted;  ** should  the  ship  not  be  arrived 
ai  X.  free  of  pratique  and  ready  to  load  on  or  before  December  15,  char- 
terers to  have  the  option  of  cancelling  charter."  Through  excepted  perils 
the  ship  was  not  free  of  pratique  and  ready  to  load  on  December  15th. 
Held,  that  the  clause  as  to  excepted  perils  did  not  apply  to  the  cancelling 
clause,  and  that  the  charterers  could  therefore  throw  up  the  charter  (A). 

Note. — The  port  to  whicli  the  ship  is  to  proceed  may  be  named 
in  the  charter,  in  which  case  the  ship  is  bound  to  go  there, 
the  shipowner  being  usually  protected  by  the  clause  "or  as 
near  as  she  can  safely  get ;  "  or  it  may  be  left  to  the  charterer 
to  name,  being  **a  port  as  ordered," — ^the  shipowner  being 
sometimes  protected  by  its  description  as  a  "  safe  port." 

Where  there  is  a  cancelling  clause,  and  the  ship  cannot  get 
to  the  port  of  loading  by  her  cancelling  date,  she  is  yet  bound 
to  proceed,  unless  the  delay  by  excepted  perils  is  such  as  to  put 
an  end  to  the  charter  (t). 


Article  34. — "  To  proceed  to  a  safe  Porl*^ 

A  "  safe  port  **  means  not  only  a  port  naturjJly  safe,  or  a 
port  into  which  the  vessel  can  go  safely  as  a  laden  ship, 
without  danger  from^  physical  causes  {h\  but  also  one  into 
which  she  and  her  cargo  can  go  without  danger  from 
political  causes  (l). 

The  port  must  not  only  be  safe  when  the  ship  is  ordered 
to  it,  but  also  safe  when  the  ship  arrives  at  it  (m).  If  the  port 
is  not  safe  at  the  time  of  order,  the  shipowner  may  refuse  to 
start  for  it  {ti)  ;  if  it  becomes  unsafe  before  arrival  there,  he 
may  require  another  port  to  be  named  (w). 


(A)  Smith  V.  Dart  (1884),  14  Q.  B.  D.  105. 

(0  Shubrick  T.  Salmond  (1765),  3  Burrows,  1637 ;  quare,  however,  whether 
now  if  the  shipowner  aski  the  charterer  on  the  oanceUing  date  to  exercise  hit 
option,  the  latter  must  not  do  so.  In  practice,  the  charterer  usually  refuses  an 
answer  because  freights  have  fallen,  and  he  wants  a  new  bargain  with  the  ship- 
owner under  pressure.  This  may  be  defeated  by  refusing  to  proceed,  when  the 
charterer  will  be  nnable  to  prove  any  damages. 

(A)  TheAlhambra  (1881),  6  P.  D.  68;  Reynolds  v.  Tomlinson  (1896),  1  Q.  B. 
586.  But  if  the  ship  can  get  there  safely  loaded,  it  seems  to  be  immaterial  that 
before  her  discharge  is  completed,  owing  to  neap  tides,  she  will  take  the  ground. 
See  Carlton  8.S.  Co.  v.  Castle  Mail  Co,  (1898),  A.  C.  486.    See  also  Article  37. 

(/)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171,  at  pp.  181, 182;  Ogden  v.  Graham 
(1861),  1  B.  &  S.  773. 

(m)  The  TetUoniaj  vide  supra. 

(n)  The  Alhambra^  vide  supra.  ^^  ^ 
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due. — ^A  German  yassel  was  oharierad  to  proceed  to  Y., ''  where  she 
shall  receiye  orders  from  charterer's  agent  within  three  days  of  arrival  to 
proceed  to  any  one  safe  port  in  Great  Britain  or  on  the  Continent  between 
Havre  and  Hamburg " ;  at  Y.  the  ship  was  ordered  to  Dunkirk,  then  a 
safe  port ;  before  reaching  Dunkirk  war  broke  out  between  France  and 
Germany,  rendering;  it  unsafe  for  the  ship  to  enter  Dunkirk ;  she  there- 
fore proceeded  to  Dover.  Held^  that  the  shipowner  was  entitled  to  call 
upon  the  charterer  at  Dover  to  name  a  safe  port  for  delivery,  and,  failing 
his  doing  so,  was  entitled  to  full  freight  at  Dover  (m). 


Article  35. — "  To  proceed  to  a  Port  as  ordered.'* 

Where  a  ship  is  ohartered  to  proceed  to  a  "port  as 
ordered,"  the  master  is  bound  to  wait  a  reasonable  time  for 
such  orders,  but  need  not,  in  the  absence  of  express  stipu- 
lation, communicate  with  the  charterers.  If  he  receives  no 
orders  within  a  time  commercially  reasonable,  he  may 
either  proceed  to  such  a  place  as  a  prudent  man  would 
think  most  to  the  charterer's  advantage,  or  may  throw  up 
the  charter  (o). 

Note, — In  practice  the  master  alwavs  does  inform  the  char- 
terers of  his  arrival,  and  there  is  usually  an  express  sUpulation 
to  that  effect  in  the  charter :  e,g.  •*  to  call  at  Y.  for  orders  to 
be  forwarded  within  forty-eight  hours  after  notice  of  her  arrival 
has  been  given  to  and  received  by  charterer's  agents  in  London 
or  lay-days  to  count/* 

Case. — A  ship  was  chartered  to  proceed  to  X.  and  there  load  timber 
"to  a  coal  port  or  a  good  and  safe  port  on  the  Firth  of  Forth,  or  to 
London,  or  to  a  good  and  safe  port  on  the  east  coast  of  Great  Britain  as 
ordered  at  Y.*'  She  loaded  at  X.  and  proceeded  to  Y.  for  orders;  she 
received  no  orders  there,  so,  after  waiting  a  reasonable  time,  proceeded  to 
Leitb,  **  a  good  and  safe  port  on  the  Firth  of  Forth,"  and  then  discharged. 
Beld,  that  in  the  absence  of  orders  the  master  was  justified  in  proceeding 
after  a  reasonable  time^  and  was  not  bound  to  communicate  with  the 
charterers;  that  in  such  a  case  he  should  [might?]  go  to  the  place  which 
he  thought  it  would  be  most  to  the  advantage  of  tne  charterer  to  go  {p). 


(o)  Sieveking  v.  Maaa  n856),  6  E.  &  B.  670;  Wooliey  v.  Reddelien  (1843), 
5  M.  &  G.  316 ;  Roe  v.  Hackett  (1844),  12  M.  &  W.  724. 

(j9)  Sieveking  v.  Maas^  vide  supra.  Lord  Campbell's  remarks  in  this  case  seem 
iucoDtfistent  with  R<te  v.  Hackett,  vide  supra,  where  charterer's  failure  to  name  a 
port  was  held  to  justify  the  shipowners  in  proceeding ;  but  there  the  port  to 
be  named  was  the  port  of  loading,  in  this  case,  the  port  of  discharging ;  and  all 
it  was  necessary  to  decide  was  that  the  shipowner  was  not  liable  to  an  action  fur 
proceeding  without  orders.  I  have,  however,  altered  Lord  Caropbeirs  **  should  "  to 
••  may,"  to  cover  the  two  cases. 
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Article  36. — "  So  near  as  she  can  safely  get!^ 

A  ship  chartered  to  load  or  unload  at  a  named  port  or 
dock,  "or  80  near  as  she  can  safely  get,"  if  prevented  on  her 
arrival  from  reaching  the  place  of  loading  or  unloading,  is 
bound  to  wait  a  reasonable  time  before  adopting  the  alter- 
native place  of  loading  or  discharge,  if  by  so  waiting  she  can 
get  to  the  port  or  dock  named  for  loading  or  unloading  {q). 

This  reasonable  time  will  be  fixed  by  commercial  con- 
siderations, and  by  the  nature  of  the  voyage  in  which  the 
ship  is  engaged  (r).  Thus  in  tidal  rivers  or  harbours  she  is 
usually  bound  to  wait  till  ordinary  spring  tides  (s) ;  in  ice- 
bound rivers  or  seas,  till  the  ice  melts  {t)  ;  in  case  of  delay 
by  fulness  of  docks,  a  time  reasonable  from  a  commercial 
point  of  view  {u). 

If  wholly  unexpected  circumstances^  such  as  a  war,  or  a 
blockade  intervene,  the  clause  will  not  protect  the  master  in 
delivering  at  the  nearest  safe  port  and  claiming  his  freight, 
though  such  a  course  may  be  a  reasonable  one  for  him  to 
take  («). 

Case  1. — A  ship  was  chartered  to  proceed  '*  to  the  Z.  Docks,  or  so  near 
^hereto  as  she  can  safely  get."  She  reached  the  dock  gates  on  August  4 ; 
but  the  docks  were  quite  full,  though  application  had  been  made  on  the 


iq)  DM  T.  Nehon  (1881),  L.  R.  6  App.  C.  38. 

(r)  Per  Lord  Blackburn,  6  App.  C.  p.  54:  "What  would  be  the  effect  on  the 
object  of  the  contract,  and  the  damage  to  each  party  caused  by  the  delay."  Per 
Brett,  L.J.,  12  Ch.  D.  p.  593:  «*  Notice  must  be  taken  of  what  the  particular 
adventure  in  each  case  is." 

(»)  Parker  y.  Winhw  (1857),  7  E.  &  B.  942;  Basiifell  v.  Lloyd  (1862), 
1  U.  &  C.  388.  SchUitzi  v.  Derry  (1855),  4  E.  &  B.  873.  C/.  The  Cwfew 
(1891),  P.  131.  It  apparently  will  not  alter  the  case  that  the  low  tides  occur 
in  the  middle  uf  the  ship's  loading  time,  so  that  she  has  to  go  away  and  return  to 
complete  her  loading.     Carlton  S.8,  Co.  v.  Castle  Mail  Co.  (1898),  A.  C.  486. 

(0  Schilizzi  v.  Derry y  vide  suprOy  at  p.  886 ;  Metcalfe  v.  Britannia  Iron  Works 
(1877),  2  Q.  B.  D.  423 ;  and  see  per  Brett,  L.  J.,  12  Ch.  D.  at  p.  693. 

(tt)  DaM  T.  Nelson  (1881),  6  App.  C.  38. 

(x)  Castel  Latta  t.  Trechman  (1884),  1  C.  &  E.  276.  But  this  is  now 
frequently  provided  for  by  express  clauses.  See  Ifobel  v.  Jenkins  (1896),  2  Q.  H. 
326,  and  notCj  p.  87.  But  if  there  is  no  prospect  of  the  remoTal  of  the  obstacle 
within  a  reasonable  time,  the  master  or  shipowner  can  throw  up  the  contract; 
Oeipel  y.  Smith  (1872),  L.  R.  7  Q.  B.  404.  In  that  case  he  will  still  have  the 
duty  of  providing  for  the  cargo  in  the  way  most  beneficial  to  its  owner  (see 
Articles  95,  101),  and  he  will  be  entitled  to  recover  any  expenses  incurred  in  so 
doing :  Cargo  ex  Argos  (1873),  L.  R.  5  P.  C.  134,  and  Articles  101, 138,  post.  It 
does  not,  of  course,  follow  that  the  nearest  safe  port,  though  possibly  the  mo6t 
convenient  to  the  shipowner,  is  the  port  most  beneficial  to  the  cargo-owner. 
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ship's  behalf  on  July  16,  and  at  least  five  weeks  would  elapse  before 
the  ship  could  be  discharged.  Hdd^  that  the  shipowner  was  bound  to 
wait  a  reasonable  time  to  go  into  the  docks,  but  that  if  he  could  only 
go  in  by  waiting  an  unreasonable  time,  he  was  entitled  to  call  upon  the 
charterer  to  take  delivery  outside  the  dock  gates  at  charterer's  expense. 
Heldy  also,  that  the  delay  required  to  enter  the  docks  in  this  case  was 
unreasonable  (u). 

due  2. — A  ship  was  chartered  to  proceed  to  a  berth  within  certain 
limits  in  the  port  of  Plymouth,  or  *'  so  near  as  she  could  safely  get.'*  She 
could  not  at  neap  tides  get  to  the  berth  named,  but  could  at' spring  tides. 
She  arrived  at  neap  tides.  Held,  that  she  must  wait  till  spring  tides ; 
the  delay  by  tides  in  a  tidal  harbour  being  in  the  ordinary  and  regular 
course  of  navigation  (y). 

Case  3. — Ship  chartered,  "  to  Ghilats,  or  so  near  thereto  as  she  should 
safely  get**  She  reached  the  mouth  of  the  Danube,  ninety-five  miles 
from  G.,  on  November  5,  but  there  was  not  thrai  enough  water  to  enable 
her  to  cross  the  bar :  she  remained  there  till  December  11,  when  the 
anchorage  was  no  longer  safe,  and  she  accordingly  proceeded  to  Odessa, 
the  nearest  safe  port.  There  was  water  enough  on  the  bar  on  January  7. 
Hdd^  there  had  been  no  performance  of  the  charter;  the  rising  of  the 
Danube  at  the  beginning  of  the  year  being  a  well-known  incident  in 
Danube  navigation,  the  master  was  bound  to  wait.  The  vessel  was 
bound  to  get  within  the  ambit  of  the  port  before  discharging,  though  she 
might  not  reach  the  actual  harbour  (z). 

Case  4. — Charter  "  to  Tacanrog,  or  so  near  as  she  could  safely  get  and 
deliver  the  cargo  afloat.**  On  arriviug  at  Kertch,  three  hundred  miles  by 
sea,  seven  hundred  by  land,  from  T.,  the  ship  was  prevented  by  ice  from 
entering  the  Sea  of  Azof.  She  claimed  \mder  the  clause  to  deliver  at 
Kertch.  Held,  this  was  not  a  delivery  under  the  charter,  the  obstruction 
being  only  temporary,  and  such  as  must  be  incident  in  every  voyage  to 
a  frozen  sea  (a). 

Case  5, — Charter  "to  Taganrog,  or  so  near  as  she  may  safely  get.'* 
Owing  to  Turkish  blockade  the  ship  was  unable  to  reach  T.,  and  accord- 
ingly proceeded  to  Constantinople,  the  nearest  tafe  port,  and  claimed  to 
deliver  her  cargo  there.  Held,  not  a  delivery  under  the  charter,  the 
clause  being  intended  to  meet  the  case  of  the  ship  not  being  able  abso- 
lutely to  get  to  the  very  place  or  dock  stipulated,  but  not  enabling  the 
vessel  to  go  to  any  port,  to  which  under  the  circumstances  it  is  a  reasonable 
course  for  the  master  to  go  (6). 

Note. — The  question  of  the  disposition  of  the  cargo  on  bills  of 
lading  or  charters,  where  the  vessel  is  prevented  from  reaching 
her  port  of  destination,  is  now  often  dealt  with  bv  clauses  of 
this  Kind  : — "  In  case  of  the  blockade  or  interdict  of  the  port  of 
destination,  or  if  without  snch  blockade  or  interdict  the  enter- 
ing of  the  port  of  discharge  should  be  considered  unsafe  by 


(y)  Parker  r.  Wtnlow  (1857),  7  E.  &  B.  942.  See  also  Bastifell  x.  Lloyd 
(1862),  1  H.  &  C.  888.  Per  Bramwell,  B.,  <'it  would  be  different  if  there  were 
only  one  or  two  tides  in  the  year." 

(«)  Schilizzi  v.  Derry  (1855),  4  £.  &  B.  873.  Lord  Campbell,  p.  886,  com- 
pared detention  by  insufficient  water  to  detention  by  ice. 

(a)  Metcalfe  v.  Britannia  Iron  Works  (C.A.)  (1877),  2  Q.  B.  D.  423.  It  is 
doubtful  whether  the  conclusion  of  fact  here  would  now  be  arrived  at. 

(6)  Castel  v.  Trechman  (1884)  1  C.  &  E.  276  (Stephen,  J.),  see  note(z),  ante. 
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reason  of  war,  infectiotUEi  disorder,  quarantine  disturbances,  ioe, 
or  from  any  other  cause,  the  master  to  have  the  option  of  land- 
ing the  goods  at  any  other  port  he  may  consider  safe,  at  shipper's 
risk  and  expense,  when  the  ship's  responsibility  shall  cease ; " 
or : — *'  when  the  navigation  of  the  continental  ports  is  obstructed 
by  ice,  the  goods  to  be  landed  at  the  nearest  available  port  at 
the  risk  and  expense  of  the  consignor,  such  delivery  being  con- 
sidered final ;  "  or : — "  dbould  hostilities  render  it  unsafe  for 
the  steamer  or  her  cargo  to  proceed  to  the  port  of  destination, 
she  has  liberty  to  discharge  her  cargo  at  any  near  available 
port,  and  there  end  her  voyage,  giving  shippers  due  notice  of 
such  fact." 

This  power  is  sometimes  given  the  master  ^'  in  case  of  appro- 
hension  of  such  prevention,  or  in  case  of  war  or  hostilities  ren- 
dering the  further  prosecution  of  the  voyage  in  the  opinion  of 
the  master  or  owners  unsafe."  Without  such  clauses  as  these, 
though  the  master  might  delay  or  deviate  to  avoid  danger,  he 
could  not  land  the  goods  or  give  up  the  intention  of  proceeding 
to  the  original  port  of  destination,  at  any  rate  till  such  delay 
had  ensued  as  to  defeat  the  commercial  purpose  of  the  adven- 
ture ;  semhle,  even  then  he  would  not  be  entitled  to  freight ; 
though  he  might  be  entitled  to  the  expenses  of  delivery.  (See 
Articles,  138,  139,  143.) 


Article  37.—**  Safely r 

"  Safely  "  means  "  safely,  as  a  laden  ship  "  (c).  The  ship 
is  not  therefore  bound  to  load  part  of  her  cargo  in  the  port, 
atod  then  take  on  board  outside  the  port  the  part  of  the 
cargo  she  could  not  safely  load  in  port  (d).  Neither  is  she 
bound  to  unload  before  reaching  the  port,  to  enable  herself 
to  proceed  to  a  port  she  could  not  reach  in  safety  at  her 
laden  draught  of  water  (e). 

Case  1. — A  ship  was  chartered  "  to  a  safe  port  as  ordered,  or  as  near 
thereto  as  she  can  safely  get,  and  always  lay  and  discbarge  afloat."  The 
ship  was  ordered  to  Lowestoft,  where  the  vessel  could  not  "lie  always 
afloat,"  without  previously  discharging  some  of  her  cargo  outside  the 
port,    ffeldf  that  the  shipowner  was  not  bound  to  go  to  such  a  port,  but 


(c)  Shield  V.  Wilkins  (1850),  5  Ex.  804. 

{d)  The  Alhambra  (1881),  6  P.  D.  68  (C.A.).  Shield  v.  Wilkins  (1850),  5  Ex. 
804.  See  also  Hayion  v.  Irwin  (1879),  5  C.  P.  D.  130  (C.A.).  She  may  in  a  tidal 
haiboar  be  bound,  after  commenciDg  loading  on  one  spring  tide,  to  wait  till  the 
next  spring  tide  to  complete  it.    Carlton  8.8.  Co.  v.  Castle  Mail  Co.  (1898),  A.C.  486. 

(e)  Shield  v.  WilkinSy  vide  supra;  Eratmo  Treglia  v.  Smth*8  Timber  Co, 
(1896),  1  Com.  Cases,  360,  a  charter  to  discharge  at  Sutton  Bridge;  Reynolds  v. 
Tomlins(m  (1896),  1  Q.  B.  686  (Gloucester  and  Sharpness).  ^^.^.^^^  by ^UUVLC 
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only  to  one  where  the  vessel  on  her  laden  draught  of  water  ooald  always 
lie  afloat  safely  (/). 

Case  2. — ^A  ship  was  chartered  to  X.,  **  or  so  near  thereto  as  she  can 
safely  get."  X.  is  a  har-harbour ;  the  ship  was  loaded  inside  the  bar  as 
deep  as  the  water  on  the  bar  would  allow,  and  the  charterer  then  required 
her  to  complete  her  loading  at  her  own  expense  outside  the  bar.  Hetd^ 
that  the  ship  was  not  required  by  the  charter  to  do  so,  for  she  could  not 
be  said  to  **  safely  get "  to  a  place  from  which  she  could  not  safely  get 
away  with  a  full  cargo,  and  her  going  inside  the  bar  was  therefore  only 
for  the  charterer's  accommodation.  According  to  the  terms  of  the  charter, 
she  need  not  have  crossed  the  bar  at  all  (g). 

Case  3. — A  ship  was  chartered  to  proceed  "  to  a  safe  port,  or  as  near 
thereto  as  she  can  safely  get,  and  deliver  same  ...  to  discharge  as  cus- 
tomary with  all  possible  dispatch,  cargo  to  be  taken  from  alongside  ship  at 
merchant's  risk  and  expense."  She  was  ordered  to  Z.,  but  could  get  no 
nearer  than  T.  The  shipowner  claimed  to  deliver  enough  at  Y.,  to  lighten 
his  vessel,  at  charterer's  expense ;  the  charterer  set  up  a  custom  at  the 
port  of  Z.  that  the  ship  must  get  to  Z.  at  her  own  expense.  Held^  that 
the  custom  was  inconsistent  with  the  contract,  and  the  charterer  must 
pay  the  expense  of  lightening  (A). 

Note  1. — At  all  times  of  the  tide  and  altoajfs  afloat — This  clause 
will  relieve  the  ship  of  the  duty  of  waiting  in  a  tidal  river  or 
harbour  till  the  tide  serve  her  to  proceed  to  the  dock  or  wharf 
where  she  is  to  discharge :  under  it  the  charterer  will  be  re- 
quired to  name  a  loading  or  discharging  berth,  where  she  can 
lie  '*  always  afloat  at  all  times  of  the  tide."  The  clause 
"  always  afloat "  alone  will  not  justify  a  vessel  in  declining  to 
go  to  a  berth  where  she  cannot  lie  continuously  always  afloat, 
if  she  can  do  so  partly  before  and  partly  after  neap  tides  («). 


(/)  The  Alhambra,  vide  supra, 

(g)  Shield  T.  Wiikins,  vide  supra.  If  she  had  not  crossed  the  bar,  the  charterer 
must  hare  borne  the  expense  of  loading  oatside  by  lighters :  Trindade  v.  Levy 
(I860),  2  F.  &  F.  441 ;  but  if,  having  gone  inside,  she  had  loaded  a  full  cargo, 
and  been  obliged  to  unload  to  get  out,  she  must  ha?e  paid  the  expense  of  loading 
outside,  and  must  carry  the  full  cargo  to  earn  her  freight.  General  Steam 
Navigation  Co.  x.  Slipper  (1862),  11  C.  B.,  N.S.  493.  Where  a  vessel  chartered 
to  load  always  afloat  in  a  dock  could  do  so,  but  could  not  leave  the  dock  except 
at  spring  tides : — Heldy  that  she  was  bound  to  load  in  the  dock  and  wait  for  spring 
tides,  and  was  not  entitled  to  go  to  another  dock  when  partly  loaded  and  require 
the  charterers  to  lighter  her  cargo  to  her.     The  Curfew  (1891),  P,  131. 

(A)  Hayton  v.  Jrwin  (1879).  6  C.  P.  D.  130.  There  was  no  express  decision 
that  the  ship  was  bound  to  proceed  to  Z.  atter  lightening.  It  is  submitted  that 
she  was  not,  if  T.  was  outside  the  port  of  Z.  (^The  Athambra  (1881),  6  P.  D. 
68),  and  if  Y.  was  in  the  port  of  Z.  the  lay-days  would  begin  to  count  from 
her  readiness  to  unload  at  T.,  in  the  absence  of  any  custom  of  the  port.  Nielsen 
V.  Wait  (1885),  16  Q.  B.  D.  67. 

(«)  Carlton  S.S.  Co.  v.  Castle  Co.  (1898),  A.  C.  486.  In  that  case,  however, 
the  ship  was  chartered  to  load  in  Senhouse  Dock.  The  Superior  Courts  did  not 
say  what  was  to  happen  to  her  during  the  time  when  she  would  have  taken  the 
ground  if  she  stayed  in  the  dock ;  and  it  is  doubtful  whether  the  deci&ion  would 
apply  to  a  case  where  «•  a  safe  berth  "  was  to  be  named.  Perhaps  the  ship  must 
wait  outside  till  after  the  first  neap  tides. 
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CcLse, — A  ship  was  chartered  to  Z.,  **  or  so  near  thereto  as  she  may  safely 
get,  at  all  times  of  tide  and  always  afloat.*'  She  arrived  at  Y.  on  Sep- 
tember 5,  but  the  tides  would  not  allow  her  to  proceed  to  Z.,  "  always 
afloat/'  till  September  9.  Hdd,  that  the  vessel  bad  '*  arrived  at  Z.,"  for 
purposes  of  demurrage,  on  September  5  (Je),  If  chartered  "  to  load  always 
afloat^  and  she  is  ordered  to  a  berth  where  she  can  lie  always  afloat,  but 
which  she  can  only  get  to  and  from  at  certain  times  of  tides,  she  is  bound 
to  wait  for  suitable  tides  (J), 

Note  2. — A  dock  as  ordered  on  arriving,  if  sufficient  Water. 

Case. — A  ship  was  chartered  to  proceed  to  Z.  to  discharge  in  "  a  dock  as 
ordered  on  arriving,  if  sufficient  water,  or  so  near  thereto  as  she  may  safely 
get,  always  afloat."  On  arriving  at  Z.  she  was  ordered  to  the  C.  dock,  but 
there  was  not  for  four  weeks  sufficient  water  in  the  C.  dock.  Held,  that 
there  must  '*  be  sufficient  water "  in  the  dock  when  the  order  is  given, 
and  that,  if  there  is  not,  the  ship  is  not  bound  to  discharge  in  the  dock 
named  (?»)• 

Note  3. — If  the  above  statement  of  the  law  is  correct^  the 
Scotch  case  of  Hillstrom  v.  Gibson  (n),  and  the  dicta  following  it 
in  the  English  oases  of  Capper  v.  Wallace  (p)  and  Nielsen  v. 
Wait  (p),  cannot  be  accepted  as  sound  law. 

In  Mtllstrom  v.  Gibson,  a  ship  was  chartered  abroad  to  take 
*'  a  fall  cargo  to  a  safe  2)ort  in  the  United  Riogdom,  or  so  near 
thereunto  as  she  may  safely  get,  and  lay  afloat  at  all  times  of 
the  tide  and  deliver  the  same "...  [here  the  printed  words 
*'  according  to  the  custom  of  the  port "  were  struck  out]  .  .  . 
"  and  so  end  the  voyajjje."  The  ship  was  ordered  to  Glasgow, 
and  arrived  at  *'  the  Tail  of  the  bank,"  an  open  roadstead  off 
Greenock,  22  miles  from  Glasgow.  The  ship  then  drew  18  feet 
of  water;  low  water  at  Glasgow  giving  16j^  feet.  The  master 
claimed  to  deliver  at  *'  the  Tail,"  but  the  charterers  required  him 
to  lighten  one-fifth  of  the  cargo  into  lighters  at  their  expense, 
and  then  proceed  to  Glasgow,  this  being  the  custom  of  the  port 
of  Glasgow.  The  master  lightened  and  proceeded  to  G.,  but 
alleged  that  his  lay-days  began  from  his  arrival  at  '^  the  Tail," 
and  claimed  demurrage  accordingly.  The  charterers  alleged 
that  the  lay-days  began  on  the  ship's  arrival  at  G. 

The  Court  of  Session,  Lord  Deas  dissenting,  held  that  the 


(k)  Horaley  v.  Piice  (1882),  11  Q.  B.  D.  244.  Without  the  clause  "at  all 
times  of  the  tide,"  the  ship  must  have  waited  at  her  own  expense  till  the  9th ; 
Farker  t.  Winlow  (1857),  7  E.  &  B.  942. 

(0  The  Curfew  (1891),  P.  131 :  see  note  (g),  ante,  p.  92. 

(m)  Alien  v.  (hltaH  (1883),  11  Q.  B.  D.  782. 

(n)  (1870),  8  Sc.  Seas.  C,  3rd  Ser.  463.  This  case  must  be  compared  with 
Dickinson  v.  Martini  (1874),  1  Sc.  Sess.  Cases,  4th  Ser.  1185,  where,  the  master 
having  lightened  at  Greenock,  the  time  so  spent  was  counted  in  the  laj-dajs, 
though  the  Court  recognised  the  authority  of  HUlstrom  t.  Gibson,  as  binding  the 
master  to  proceed  to  Glasgow  after  lightening. 

(o)  (1880),  5  Q.  B.  D.  163. 

(p)  (1885),  14  Q.  B.  D.  516 :  (Pollock,  B.) 


Digitized  by 


Google 


94  so  NEAR  A8  SHE 

master  was  bound  to  construe  the  document  reasonably,  and 
therefore,  if  a  lightening  of  only  one-fifth  of  the  cargo  would 
enable  him  to  proceed  to  the  named  port,  it  was  reasonable  that 
he  should  do  so,  and  he  was  bound  to  do  so.  It  is  difficult  to 
see  why,  if  this  decision  is  correct,  the  ship  should  not  be 
required  to  bear  the  expense  of  unloading  necessary  to  enable 
her  to  fulfil  her  voyage. 

But,  in  the  case  of  The  Alhamhra  (q),  almost  similar  facts  arose 
from  a  dififerent  point  of  view.  In  Eillstrom  v.  Otbaon  the 
master  had  proceeded  to  the  port  named,  one  which  he  could 
not  enter  with  a  full  cargo,  but  had  stopped  when  he  could 
proceed  no  further  without  lightening,  alleging  that  that  was 
**  as  near  as  he  could  safely  get,''  though  a  custom  was  asserted 
to  lighten  in  order  to  **  safely  get  further."  In  The  AViambra^ 
with  a  similar  port,  and  a  similar  custom  alleged,  the  master 
refused  to  go  there  at  all,  asserting  that  it  was  not  a  safe  port. 
The  charterers  sued  him  for  breach  of  contract,  and  Sir  E.  Philli- 
more  decided  in  their  favour,  but  the  Court  of  Appeal  reversed 
his  decision.  Brett,  L.  J.,  said :  "  The  case  of  Shield  v.  Wilkina  (r) 
seems  to  me  to  be  authority  precisely  in  point  as  to  the  prin- 
ciples of  this  decision.  I  will  say  nothing  about  Hilhtrom  v. 
Gibson,  I  will  reserve  my  view  of  how  far  one  is  bound  to 
follow  that  case,  until  the  point  which  was  decided  in  it  arises. 
It  does  not  seem  to  be  applicable  to  the  present  case."  But  he 
also  said :  **  The  condition  in  which  the  ship  was  entitled  to  go 
into  this  port  was  as  fully  loaded,  and  she  was  not  bound  to 
unload  before  she  got  into  that  port."  If  this  is  good  law, 
Hillatrom  v.  Otbaon  is  clearly  bad ;  the  only  point  of  difference 
between  the  two  cases  is  that  in  the  Scotch  case  about  a  fifth  of 
the  cargo  had  to  be  unloaded,  in  the  English  case  more  than  a 
third.  But  no  member  of  the  Court  of  Appeal  lays  stress,  as 
some  other  cases  do  («),  on  the  amount  of  lightening.  All  of 
them  carefully  define  a  "  safe  port  **  as  a  port  into  which  the 
vessel  can  get  fully  loaded  and  not  lightened,  and  reject  the 
alleged  custom  to  lighten  outside  the  port. 

If  so,  Glasgow,  under  the  facts  of  Eillstrom  v.  Gibson,  was  not 
**  a  safe  port " ;  the  ship  was  either  not  bound  to  go  there  at  all, 
or  only  as  near  as  she  could  get  safely  as  a  loaded  ship ;  i.e.  to 
"  the  Tail,"  and  there  discharge.  Her  lay-days  would  begin 
from  her  arrival  at  her  legal  discharging  berths  and  the  master's 
claim  for  demurrage  was  justified. 

From  this  point  of  view,  Brett,  L.  J.'s,  remark  that  Hillstrom  v. 
Gibson  had  nothing  to  do  with  it,  must  be  ascribed  to  a  wish  to 
put  on  one  side  the  Scotch  decision  without  disrespect  to  the 
important  Scotch  Court.    The  Court  of  Appeal  expressly  approve 


(q)  (1881),  6  P.  D.  68. 
(r)  (1850),  5  Ex.  304. 
(s)  Vide  postf  note  (je)f 
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Skidd  V.  WiUcins  {t\  whioh  is  the  converse  oaae  of  loading  at 
a  port  where  a  full  cargo  cannot  be  loaded.  In  such  a  case  a 
ship  can  either :  (1)  load  her  full  cargo  outside  the  bar,  if  such 
a  loading  berth  is  safe ;  (2)  refuse  to  load  at  all,  if  a  loading 
berth  outside  the  bar  is  unsafe ;  (3)  go  in,  and  load  such  a  cargo 
as  she  can  cross  the  bar  with,  and  no  more,  without  being  com- 
pelled to  complete  her  loading  outside  the  bar. 

If  HiUstramy.  Gibson  is  bad  law  in  England,  some  of  the  dicta 
in  Gafper  v.  Wallace  (u),  which  are  avowedly  based  on  it,  cannot 
be  supported.  There  a  ship  was  chartered  to  take  a  full  cargo 
to  ''  a  safe  port,  or  so  near  thereto  as  she  could  safely  get."  The 
port  named  was  Z.,  which  was  approached  by  a  canal,  and  the 
vessel  as  loaded  drew  too  much  water  to  enter  the  canal.  She 
proceeded  to  its  mouth,  and  proposed  to  discharge  there ;  the 
charterers  required  her  to  deliver  at  Z.,  as  the  master  had  signed 
bills  of  lading  for  that  port.  The  ship  took  out  nearly  half  her 
cargo,  and  then  proceeded  to  Z. ;  the  charterers  paid  the  lighter- 
age of  the  discharged  cargo^  but  declined  to  pay  the  extra  ex- 
pense of  proceeding  beyond  the  mouth  of  the  canal,  which  the 
owner  claimed.  The  Court  (Lush  and  Manisty,  JJ.)  held  that 
they  were  liable  on  the  ground  that  the  quantity  by  which  the 
ship  was  to  be  lightened  was  more  than  could  reasonably  be 
asked  of  the  shipowner,  and  that,  as  the  charterers  had  made  no 
arrangements  for  receiviDg  cargo  at  the  mouth  of  the  canal,  the 
master  was  justified  in  considering  the  voyage  at  an  end  at  the 
mouth  of  the  canal.  The  judges  went  on  to  say  {x\  basing 
their  remarks  on  HiUstrofn  v.  Oibaon,  *''  It  cannot  be  laid  down  as 
an  inflexible  rule  that  when  a  ship  has  got  as  near  the  port  as 
she  can  get,  and  the  only  impediment  to  proceeding  further  is 
overdraught,  the  master  is,  under  all  circumstances,  to  consider 
the  voyage  at  an  end.  He  is  bound  to  use  all  reasonable  means 
to  reach  the  port.  .  .  •  The  overdraught  may  be  such,  and  the 
cargo  so  easily  dealt  with,  that  the  surplus  may  be  removed  . .  . 
without  exposing  the  ship  to  any  risk  or  the  owner  to  any  pre- 
judice, and  in  such  a  case,  if  the  consignee  is  at  hand  to  receive 
the  surplus  cargo,  toe  are  of  opinion  that  it  would  he  the  duty  of 
the  master  to  lighten  the  ship  and  proceed  to  the  port.  This  is  the 
principle  laid  down  by  the  Court  of  Session  in  Hillsirom  v. 
Gibsonr 

It  is  sufficient  to  compare  this  with  the  judgment  of  the  Court 
of  Appeal  in  The  Alhambra,  in  the  following  year  :  "  The  condi- 
tion in  which  the  ship  was  entitled  to  go  into  the  port  was  as 
fully  loaded,  and  she  was  not  bound  to  unload  before  she  got  into 
that  porty''  to  shew  that  the  dictum  in  Capper  v.  Wallace  cannot 
be  treated  as  law.     Hayton  v.  Irwin  (y)  only  decides  that,  if  the 

(0  (1850),  5  Ex.  304;  but  cf.  The  Curfew  (1891),  P.  131. 

(u)  (1880),  5  Q.  B.  D.  163. 

(x)  IbuL  at  p.  166. 

(y)  (1879),  5  C.  P.  D.  130  (C.A.). 
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ship  is  willing  to  lighten  and  proceed,  the  charterer  must  take 
the  cargo  and  pay  the  expense  of  lightening ;  it  does  not  decide 
that  the  ship  is  bonnd  to  proceed. 

The  distinction  between  lightening  for  better  navigation  and 
lightening  for  discharge  of  cargo  in  pursnanoe  of  the  contract, 
the  jury  having  to  decide  the  point,  has  been  suggested  in  other 
cases  (z).  In  all  these,  the  ship  had  entered  the  port  before 
being  required  to  lighten,  and  the  question  was  one  of  calcula- 
tion of  demurrage.  But  in  Nielsen  v.  Wait,  Pollock,  B.,  went 
farther,  and  said :  *•  Assuming  Hillstrom  v.  Oibmm  to  be  correct, 
and  to  be  properly  applicable  to  a  case  like  the  present,  it  does 
not,  in  my  judgment,  affect  the  question  whether  the  position  of 
the  place  where  the  lightening  takes  place  is  without  or  within 
the  ambit  of  the  particular  port.  The  point  to  bear  in  mind  is, 
what  was  the  substantial  character  of  the  act  ?  Was  it  a  part 
discharge  in  the  ordinary  acceptation  of  those  words,  or  was  it  a 
discharge  made  solely  with  the  view  of  lightening  the  ship  ?  *' 
The  AUiambra  had  not  been  cited,  yet  that  case  had  clearly 
decided  that  the  shipowner  was  not  bound  to  lighten  outside 
the  port. 

Even  if,  therefore,  the  distinction  between  lightening  and 
discharging  exists  within  the  port,  it  is  clear  that  HiUstram  v. 
Gibson  ^1870),  followed  by  dicta  in  the  Scotch  case  of  Dickinson 
V.  Martini  (1874)  and  the  English  cases  of  Caj^per  v.  Wallace 
(1880),  and  Nielsen  v.  Wait  (18851  is  the  only  authority  for  the 
master's  duty  to  lighten  outside  tne  port  Ttie  Court  of  Appeal 
aflBrmed  Nielsen  v.  Wait^  but  on  an  entirely  different  ground, 
the  existence  of  a  local  custom  within  the  port  (a).  And  it  is 
submitted  that  Hillstrom  v.  Gibson,  and  the  dicta  referred  to, 
cannot,  in  the  face  of  The  Alhamhra  (1881),  be  considered  good 
law  in  England.  In  Beynolds  v.  Tondinson  (6),  a  Divisional 
Court  followed  The  Alhamhra  in  preference  to  Hillstrom  v. 
Gibson ;  and  in  Erasmo  Treglia  v.  SmitVs  Timber  (Jo.  (c)  Mathew, 
J.,  took  the  same  view. 


Article  38. — Loading  under  a  Charter. — Duty  of  Shipowner. 

At  the  port  of  loading  the  shipowner's  right  under  a 
charter  to  require  a  cargo,  and  the  charterer's  duty  to  furnish 
a  cargo,  will  begin  when  : — 


(2r)  Caffarini  v.  Walker  (1876),  Ir,  L.  R.  10  C.  L.  250;  M*Intosh  v.  Sinclair 
(1877),  Ir.  L.  R.  11  C.  L.  456,  at  p.  463 ;  Nielsen  v.  Wait  (1885),  14  Q.  B.  D. 
516,  at  p.  523.  In  Brereton  v.  Chapman  (1831),  7  Ring.  559,  cited  with  appro?al 
by  Pollock,  B.,  in  Nielsen  v.  Wait,  it  is  not  stated  whether  the  place  of  lightening 
was  within  or  without  the  port,  and  the  judges  say  nothing  about  the  master *9 
dutj  to  lighten. 

(a)  (1885),  16  Q.  R.  D.  67. 

(b)  (1896),  1  Q.  R.  586. 

(c)  (1896),  1  CJom.  Cases,  360. 
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(1)  The  ship  is  at  the  place  where  the  carrying  voyage 

is  to  begin :  (Article  39.) 

(2)  The  ship  is  ready  to  load :  (Article  40.) 

(3)  The   charterer  has    notice    of   the    above    facts, 

(Article  41.) 
When  these  conditions  are  falfilled  the  lay-days^  or  days 
allowed  the  ship  for  loading,  begin  {d). 


Article  39. — The  Place  where  the  Carrying  Voyage  is  to  begin. 

The  place  where  the  carrying  voyage  is  to  begin  will 
depend  on  the  terms  of  the  charter. 

1.  If  it  is  **  to  proceed  to  the  port  of  X.  and  there  load," 
the  ship  must  proceed  to  the  usual  place  of  loading  in  that 
port  (e). 

Where  there  are  several  usual  places  of  loading,  the 
charterer,  not  the  owner,  is  entitled  to  decide  which  the 
ship  shall  load  at,  and  has  a  reasonable  time  allowed  for 
arriving  at  that  decision ;  but  he  must  choose  a  berth  that 
is  free,  or  likely  to  be  free  in  a  reasonable  time  (/).  If 
the  owner,  without  waiting  a  reasonable  time  for  the  decision 
of  the  charterer,  has  already  proceeded  by  his  own  choice  to 
one,  he  must  bear  the  expense  of  proceeding  to  another,  if 
ordered  by  the  charterer  (g). 


(d)  See  the  general  statement  of  the  law  by  Brett,  L.J.,  in  Nelson  t.  Dahl 
(1879),  12  Ch.  D.  580-585. 

((?)  Nelson  y.  Dahl^  12  Ch.  D.  582,  per  Brett,  L.J.;  Brci^lon  v.  CAapman  (1831), 
7  Bing.  559 ;  Kelt  v.  Anderson  (1842),  10  M.  &  W.  498 ;  Cargo  ex  Argos  (1873), 
L.  R.  5  P.  C,  at  p.  160 ;  Laamr  v.  Donaldson  (1874),  1  Sc.  Seas.  Casea,  4th  Ser. 
192;  Ship  MilveHon  Co.  v.  Cape  Town  Gas  Co.  (1897),  2  Com.  Cases,  281 ;  The 
Mary  Thomas  (1896),  12  T.  L.  R,  511 ;  Sanders  r,  Jenkins  (1896),  2  Com.  Cases, 
12.  Ab  to  damages  for  not  loading  "in  regular  turn"  6ce  Jones  v,  Adamson 
(1876),  1  Ex.  D.'eO ;  Taylor  v.  Clay  (1846),  9  Q.  B.  713. 

(/)  Per  Bowen,  L.J.,  in  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B.,  at  p.  652.  Cf, 
Jaques  v.  Wilson  (1890),  7  T.  L.  R.  119.  In  Bulman  v.  Fcnwick  (1894),  1  Q.  B. 
174,  the  C.A.  appears  to  hold  that  the  only  limitation  to  the  charterer's  power  to 
select  a  berth  is  that  he  must  not  choose  one  which  at  the  time  of  giving  the 
order  is  so  blocked  that  the  obstacle  cannot  be  removed  in  a  time  consistent  with 
the  commercial  adventure.  For  the  application  of  the  same  principle  to  the 
tender  of  a  colliery  guarantee,  see  Dobell  v.  Green  (1900),  1  Q.  B.  526  (C.A.).  If 
the  cause  of  delay  is  one  which  the  parties  must  have  contemplated,  as  neap 
tides,  they  must  wait  till  the  tides  are  suitable.  Carlton  S.S.  Co^  r.  Castle  Mail 
Co.  (1898),  A.C.  486. 

(g)  The  Felix  (1868),  2  L.  R.  Adm.  273 ;  Parker  v.  Winhw  (1857),!^.  &  B.  942. 
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If  within  the  port  there  is  a  oustom  to  require  the  loading 
or  unloading  to  take  place  at  yarious  parts  of  the  port^  the 
shipowner  must,  in  the  absence  of  special  clauses^  comply 
with  the  custom.  The  commencement  and  mode  of  calcu- 
lation of  the  lay-days  will  depend  on  the  custom  of  each 
particular  port  Qi),  but,  in  the  absence  of  any  custom,  will 
commence  on  the  ship's  arrival  at  the  first  place  in  the  port 
where  such  vessels  usually  load  or  unload,  and  will  include 
the  time  spent  in  moving  the  ship  to  other  usual  places  of 
loading  or  discharge  (»). 

2.  If  the  charter  runs  **  to  proceed  to  a  (named)  dock, 
and  there  load,"  or  "  to  a  dock  as  ordered  on  arrival,"  in  the 
absence  of  any  special  custom  to  the  contrary  {h\  the  ship 
will  have  fulfilled  her  obligations  when  she  gets  into 
the  dock,  though  she  may  not  reach  that  part  of  the  dock 
where  she  is  to  load  (or  discharge)  for  some  time  after- 
wards (Z). 

She  must  wait  a  time  commercially  reasonable  to  get 
into  the  dock,  and  her  lay-days  do  not  commence  till  she 
gets  in  (m). 

3.  If  the  charter  is  **  to  proceed  to  a  particular  place  in 
the  dock,"  or  to  a  named  quay  or  wharf,  or  **  to  a  berth  as 
ordered,"  the  ship  must  proceed  to  that  particular  place  (n). 


(A)  NielBen  v.  Wait  (1885),  16  Q.  B.  D.  67. 

(t)  Caffarini  v.  Walker  (1876),  Ir.  Kep.  10  C.  L.  250;  Mcintosh  v.  Sinclair 
(1877),  Ir.  Rep.  11  C.  L  456 ;  Nielsen  v.  Wait,  vide  suprOf  et  per  Pollock,  B., 
14  Q.  B.  D.  523 ;  but  see  Heynoldsv.  Tomlinson  (1896),  1  Q.  B.  586.  Bremnerv, 
Burrell  (1877),  4  Sc.  Sess.  Cases,  4th  Ser.  934.  See  Articles  129,  130,  on 
Demurrage,  post.  Where  the  ship  is  to  load  at  *<one  of  the  usual  places  of 
loading,"  it  will  be  a  question  for  the  jury  what  transactions  amount  to  a 
*<  loading  at  a  usual  place,"  and  the  charterer  will  be  liable  for  the  extra  expense 
of  loading  at  other  places  after  the  first  **  usual  place."  Brown  v.  Johnson  (1842), 
Car.  &M.  440. 

(k)  8.8.  Norden  v.  Dempsey  (1876),  1  C.  P.  D.  654. 

(f)  Tapaooti  v.  Balfour  (1872),  L.  R.  8  C.  P.  46,  approved,  and  Davies  ▼. 
McVeagh  (1879),  (C.A.)  4  Ex.  D.  265,  explained,  in  Tharsis  Co.  v.  Mora  (1891X 
2  Q.  B.  647 ;  Randall  v.  Lynch  (1810),  2  Camp.  352 ;  Brown  y.  Johnson  (1842), 
10  M.  &  W.  331 ;  Monsen  v.  Macfarlane  (1895),  2  Q.  B.  562. 

(m)  Dahl  V.  Kelson  (1881),  6  App.  Cas.  38.  Tharsis  Co.  ▼.  Morel  (1891),  cwfo 
supra, 

(n)  Tharsis  Co.  r.  Morel  (1891),  2  Q.  B.  647 ;  Murphy  y.  Coffin  (1883X 12  Q.  B.  D. 
87;  Strahan  v.  Gabriel  (1879),  cited  by  Brett,  L.J.,  at  12  Ch.  D.  590;  3  Sc. 
Sess.  Cases,  4th  Ser.  p.  419;  Modesto  r.  Dupr^  (1902),  7  Com.  Cases,  105; 
Watson  V.  Bomer  (1900),  5  Com.  Cases,  377  (C.A.). 
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and  must  wait  a  time  oommeroially  reasonable  in  order  to 
do  so,  her  lay-days  not  counting  till  her  arrival  (o). 

4.  If  the  charterer  will  not  name  a  wharf  or  dock,  where 
none  is  named  in  the  charte^r,  and  there  is  more  than  one  in 
the  port,  he  will  be  liable  for  any  damages  occasioned  by 
the  delay  (p),  but  he  is  not  bound  to  name  one  that  can  be 
reached  immediately  (q). 

Note  1. — "  To  proceed  to  a  ready  quay  berths  as  ordered  hy  chart 
terer.*' — ^Under  this  clause,  the  charterers  were  held  bound  to 
name,  on  the  ship's  arrival,  a  berth  then  ready  for  her  to  load 
in,  and  were  liable  for  any  damages  caused  by  their  delay  (r). 

Note  2. — The  decision  of  the  Court  of  Appeal  in  Tharsis  Oo. 
V.  Morel  (s)  did  much  to  determine  the  conflict  between  the 
two  lines  of  cases,  of  which  Tapacoit  v.  Balfour  (t)  and  Murphy 
V.  Coffin  (u)  are  the  best  type  on  the  one  hand,  and  Ashcro/t  v. 
Crow  Colliery  Co.  (x)  and  Daviea  v.  Mc  Veagh  (y)  on  the  other.  The 
question  in  dispute  was  whether,  when  a  ship  was  chartered 
to  load  or  discharge  at  a  particular  berth,  and  was  in  the  port 
ready  to  proceed  to  that  berth,  but  was  prevented  by  being 
unable  to  reach  the  berth  through  no  fault  of  her  own,  the  loss 
occasioned  by  the  delay  was  to  fall  on  the  shipowner  or  on 
the  charterer.  The  Court  of  Appeal  in  Tharaia  Co.  v.  Morel  (a) 
determined,  having  the  conflicting  cases  before  them,  that  the 
lay-days  do  not  begin,  whether  there  is  a  fixed  period  for  loading 
or  discharge,  as  in  Tapacott  v.  Balfour  (f),  or  a  general  clause, 
such  as  '*  with  all  despatch  as  customary,"  as  in  Tharaia  Co. 
V.  Morel  (s),  until  the  ship  has  reached  the  place  of  discharge 
named  in  the  charter,  or  selected  by  the  charterer  under  any 
option  expressed  or  implied  in  the  charter.  After  this  decision 
it  is  possible  to  estimate  the  binding  force  of  previous  conflicting 
decisions  with  some  accuracy. 


(o)  Parker  v.    Winlow  (1857),  7  E.  &  B.   942 ;    Bastifell  v.  Lloyd  (1862), 

1  U.  &  C.  388.     Article  36.     Mere  arrival  in  fact  will  not  do  ;  the  ship  must  be 
rightfully  there.     Cf.  Good  v.  Isaacs  (1892),  2  Q.  B.  557. 

(p)  Stewart  v.  Hogerson  (1871),  L.  B.  6  C.  P.  424 :  where,  the  charter  being 
to  load  at  a  good  and  safe  wharf,  t&e  charterer  refused  to  name  onv,  and  the  ship- 
owner recovered  as  damages  the  freight  he  had  lost,  through  his  ship's  being 
attached  by  the  Court  of  Admiralty  owing  to  the  delay. 

(?)  Murphy  V.  Coffin  (1883),  12  Q.  B.  D.  87.     Tharsis  Co.  v.  Morel  (1891), 

2  Q.  B.  647.    See  as  to  colUery  guarantees,  Dobell  v.  Chem  (1900),  1  Q.  B.  526 
(CA.). 

(r)  Harris  v.  Marcus  Jacobs  4r  Co.  (1885),  15  Q.  B.  D.  247. 

(s)  (1891),  2  Q.  B.  647. 

(0  (1872),L.  R.  8C.  P.  46. 

(u)  (1883),  12  Q.  B.D.  87. 

(a;)  (1874),  L.  it.  9  Q.  B.  540. 

0/)  (1879),  4  Ex.  D.  265.  ^  , 
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1.  Ta^scott  V.  Balfour  (z\  Strahan  v.  Gabriel  (a),  and  Murphy 
V.  Coffin  (6),  are  good  law  (c). 

2.  2%e  Cari^oohe  (d),  which  declined  to  follow  Murphy  v. 
Cb/^n  (6),  is  expressly  overmled ;  and  the  Scotch  case  of  Dair 
Orso  V.  ma$on  (e)  will  not  be  followed  in  England,  and  is,  it  is 
submitted,  erroneous  (/). 

3.  DaviesY.  McVeagh  (^)  is  to  be  explained  in  accordance  with 
the  view  of  Brett,  L.  J.,  in  Nelson  v.  Dahl  (h),  as  a  decision  in 
accordance  with  Tapscoii  v.  Balfour  (2),  the  cnarter  being  treated 
as  one  to  load  in  the  Wellington  Dock,  and  not  as  one  to  load 
at  the  High  Level  in  the  W.  Dock ;  and  the  dicta  of  Bramwell, 
L.  J.,  which  put  the  risk  of  delay  in  arriving  at  a  berth  under 
the  latter  form  of  charter  on  the  shipowner  and  not  on  the 
charterer,  are  to  be  treated  as  overruled  (i). 

4.  Ashcroft  V.  Crow  Colliery  Co.  (A;),  which  Bramwell,  L.J., 
in  Davies  v.  McVeagh  (/),  professed  to  follow,  is  wrong  if  it 
holds  that  lay-days  begin  before  arrival  at  the  place  named  for 
loading.  It  may  possibly  but  very  unsatisfactorily  be  explained, 
as  by  Lord  Blackburn  {I)  and  Brett,  L.J.  (h),  as  a  decision  on 
the  extent  of  the  charterer's  liabilities  and  not  as  to  the  time 
when  they  began  ;  but  it  is  submitted  that  the  most  satisfactory 
way  of  dealing  with  it  is  to  treat  it  as  a  decision  that  where  the 
only  obstacle  to  the  ship's  reachiog  her  berth  is  the  previous 
liabilities  of  the  charterer  or  his  agents  which  would  require 
unreasonable  waiting,  the  lay-days  b^in  when  the  ship  is 
ready  to  proceed  there  (m\  This,  however,  must  not  be  extended 
to  make  the  charterers  liable  for  delay  in  reaching  the  loading 
berth  arising  from  the  previous  engagements  or  liabilities  of 


(z)  (1872),  L.  R.  8  C.  P.  46. 

{a)  (1879X  cited  by  Brett,  L.J.,  at  12  Ch.  D.  590. 

(6)  (1883),12Q.  B.  D.  87. 

(c)  See  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B.,  at  pp.  gSO,  652. 

(d)  (1890),  15  P.  D.  98. 

(e)  (1876),  3  Sc.  Sess.  Cases,  4th  Scr.  419. 

(/)  See  Tharsia  Co.  v.  Morel  (1891),  2  Q.  B.,  at  p.  653. 

(g)  (1879),4Ex.  D.  265. 

(A)  12  Ch.  D.  589. 

(0  See  Tharsis  v.  Morel  (1891),  2  Q.  B.,  at  pp.  650,  651. 

(A)  (1874),  L.  R.  9  Q.  B.  540. 

(0  In  Postlethwaite  v.  Freeland  (1880),  5  App.  Cas.,  at  p.  622.  It  has  been 
otherwise  explained  by  Barnes,  J.,  in  Ogmore  v.  Bomer  (1901),  6  Com.  Cases, 
104,  as  a  case  depending  solely  on  its  particular  facts  in  which  the  Court  **  con- 
strued the  particular  contract  as  imposing  an  absolute  obligation  to  load  the 
vessel  with  the  usual  despatch  of  the  port,  and  that  it  was  immaterial  to  consider 
whether  the  delay  occurred  inside  or  outside  the  dock.  See  also  p^r  Bigham,  J., 
in  Harrowing  v.  ^pr^(1902),  7  Com.  Cases,  157.  This  view,  it  is  submitted,  is 
inconsistent  with  the  cases  cited  above. 

(m)  Cf.  Wright  v.  New  Zealand  Co.  (1879),  4  Ex.  D.  165;  TUleit  v.  Cwm 
Avon  (1886),  2  Times  L.  R.  675 ;  and  po9t^  Articlei  132, 133;  but  se?  TapsGOtt  v. 
^a//our  (1872),  L.  R.  8  C.  P.  46.  ^  , 
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the  oonsignees  to  whom  the  charterers  have  sold  the  cargo  (n) ; 
or  even  in  a  case  where  the  delay  is  due  to  engagements  of  the 
charterer  reasonably  made  in  the  ordinary  course  of  their  busi- 
ness, and  which  must  have  been  contemplated  when  the  charter 
was  entered  into  (o), 

5.  It  is  submitted  that  the  decision  of  Huddleston,  B.,  and 
Mathew,  J.,  in  Pyman  v.  Dreyfus  (p)  is  also  erroneous.  In  that 
case,  under  a  charter  to  load  at  Odessa,  the  lay-days  were  treated 
as  beginning,  not  when  the  ship  reached  the  usual  berth  at 
Odessa  to  which  she  was  ordered  by  the  charterers,  but  when 
she  had  arrived  *' as  near  as  she  could  safely  get"  to  any  usual 
loading-berth  in  the  port.  In  other  words,  the  right  of  the 
charterer  to  select  the  usual  berth  at  which  the  ship  was  to  load 
was  conceded  (see  case,  p.  155) ;  but  it  was  held  that  he  must 
do  so  at  his  own  expense  of  time,  the  lay-days  being  fixed.  This 
appears  contrary :  (1)  to  Ddhl  v.  Nelson  (g),  which  decides  that 
a  ship  chartered  '*  to  0.,  or  as  near  as  she  can  safely  get,''  must 
wait  a  reasonable  time  to  overcome  any  temporary  obstacle; 
(2)  to  Tapscott  V.  Balfour  (r)  and  Tharsis  Co.  v.  Morel  (s),  in 
that  it  treats  the  lay-days  as  commencing  when  the  ship  is  at 
the  disposition  of  the  charterer  in  the- port,  and  not  when  it 
reaches  the  berth  to  which  it  is  ordered  to  load.  It  is  submitted 
that  the  decision  is  erroneous  and  should  be  treated  as  overruled 
by  Tharsis  Co.  v.  Morel  (s).  This  submission  appears  to  be 
supported  by  the  decision  in  Ship  Miherton  Co.  v.  Cape  Town 
Gas  Co.  (t). 

6.  The  Scotch  case  of  Stephens  v.  Macleod  (u),  would  not,  it  is 
submitted,  be  followed  in  England.  There  a  ship  was  chartered 
to  load  at  P.  or  any  usual  one  loading-place  in  the  river  as 
ordered  on  arrival,  and  load  a  cargo  after  being  berthed  in  turn. 
The  vessel  was  ordered  to  a  particular  loading-place,  and  was 
loaded  in  turn  of  the  vessels  ordered  to  that  place,  but  vessels 
ordered  to  other  places  were  loaded  before  her  at  their  berths, 
though  they  had  arrived  after  her,  this  being  according  to  the 
custom  of  the  river.  The  Court  of  Session  held  (semhle  wrongly 
and  diss.  Lord  Toung),  that  the  lay-days  shoald  have  begun 
when  the  first  turn  of  the  ship  at  any  loading-place  would  have 
arrived.  It  is  submitted  this  entirely  overlooks  the  right  of 
the  shipper  to  select  his  loading-berth,  and  the  principle  of 
Tapscott  V.  Balfour  (r). 

(»)  Wat9(m  V.  Bomer  (1900),  5  Com.  Cwes,  377 ;  Ogmore  y.' Borner  (1901),  C 
Com.  Cases,  104. 

(o)  Harrowing  v.  Dapr€(\%02\  7  Com.  Cases,  157. 

ip)  (1889),  24  Q.  B.  D.  152. 

(q)  (1881),  6  App  Cas.  38. 

(r)  (1872),  L.  R.  8  C.  P.  46.  See  also  Modesto  v.  Dupr^  (1902),  7  Com. 
Cases,  105. 

(s)  (1891),  2  Q.  B.  647. 

(0  (1897),  2  Com.  Cases,  281. 

(«)  (1891),  19  So.  Se...  C.  38.  ^^^^^^  ^^  GoOgk 
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Generally  it  seems  that  the  principle  of  oonstrning  a  clause  to 
load  either  in  a  fixed  time  or  in  a  reasonable  or  customary  time,  as 
applicable  to  the  whole  stay  in  the  port  of  loading,  and  not  as  only 
commencing  on  the  ship's  arrival  at  the  particular  place  of  loading 
specified  in  or  named  under  the  charter,  is  discountenanced  by 
the  decision  in  Tharsis  Co.  ▼.  Morel  («),  on  the  clause  "  with  all 
despatch  as  customary,"  approving  Tapscott  v.  Balfour  M,  a  case 
of  fixed  lay-days,  and  approved  in  Good  v.  Isaacs  (a?),  on  the 
clause  '*  as  fast  as  stecmier  can  deliver  as  customary." 

Case  1.  (y). — ^A  ship  was  chartered  to  take  coals  to  London,  the  vessel 
to  be  delivered  in  five  working  days:  she  entered  the  port  of  L.  at 
Gravesend  on  March  9,  but  was  not  allowed  to  proceed  to  the  Pool,  the 
usual  place  for  the  discharge  of  colliers,  till  March  20.  Held,  that  the 
lay-days  were  to  be  reckoned  from  the  time  of  the  ship's  arrival  at  the 
ordinary  place  of  discbarge,  according  to  the  usage  of  the  port  of  L.  for 
such  vessels  («). 

Case  2. — ^A  ship  was  chartered  "  to  proceed  to  a  port  in  the  Bristol 
Channel,  or  so  near  thereto  as  she  may  safelv  get  at  all  times  of  the  tide 
and  always  afloat,  eight  running  days,  Sundays  excepted,  to  be  allowed 
the  merchants,  and  for  loading  and  discharging  the  cargo."  The  steamer 
was  ordered  to  Gloucester,  and  arrived  at  Sharpness,  within  the  port  of 
Gloucester,  but  seventeen  miles  from  the  usual  baisin  for  discharging 
grain  cargoes ;  at  S.  she  unloaded  sufficient  grain  to  enable  her  to  proceed 
to  the  bwin.  The  shipowner  claimed  to  date  his  *'  running  days  "  from 
commencing  to  discharge  at  S.  A  custom  of  the  port  of  Gloucester  was 
proved,  that  vessels  too  heavily  laden  to  proceed  beyond  S.  were  lightened 
at  S.,  and  that  the  times  of  xmloading  at  S.  and  G.  counted  in  the  lay- 
days but  not  the  time  of  proceeding  from  S.  to  G.  ffeldt  a  reasonable 
custom,  and  not  inconsistent  with  the  charter,  though,  in  its  absence, 
the  lay-days  would  have  run  consecutively,  Sundays  excepted,  from 
commencing  to  discharge  at  S.  (a). 


(x)  (1892),  2  Q.  B.  555. 

(y)  As  the  law  as  to  loading  and  unloading  on  this  point  is  identical,  with  the 
exception  that  no  notice  of  readiness  to  unload  is  required,  I  have  cited  cases  as  to 
unloading  in  support  of  these  propositions. 

(z)  Kelt  V.  Anderson  (1842),  10  M.  &  W.  498.  The  case  of  Ford  v.  Cotesvoorih 
(1870),  L.  R.  5  Q.  B.  544,  is  not  inconsistent  with  this.  There  the  charter  was  to 
proceed  to  Lima  and  deliver  in  the  usual  and  customary  manner.  The  ship  pro- 
ceeded to  Callao,  the  usual  port  of  discharge  for  L.,  hut  was  prevented  from  dis- 
charging for  seven  days  by  acts  of  the  Government ;  and  it  was  held  that  if  there 
had  been  a  time  fixed  for  the  discharge  it  would  have  begun  on  arrival  at  the 
usual  place  of  discharge,  but  that,  as  there  was  no  fixed  time,  reasonable  diligence 
only  was  required,  and  the  delay  from  the  time  of  arrival  was  not  unreasonahlo 
under  the  circumstances.  In  Thiis  v.  Byers  (1876),  1  Q.  B.  D.  244,  where  there 
was  a  fixed  time  named,  the  lay-days  counted  from  the  arrival  at  the  usual  place 
of  discharge.     See  also  Brcreton  v.  Chapman  (1831),  7  Bing.  559. 

(a)  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.  67  (C.A.),  where  the  decision  proceeded 
on  different  grounds  from  that  of  Pollock,  B.,  in  the  Court  below,  14  Q.  B.  D.  516. 
But  see  Reynolds  v.  Tomlinson  (1896),  1  Q.  B.  586,  where  a  vessel  chartered  to 
a  safe  port  and  ordered  to  Gloucester,  where  she  could  not  get  without  being 
lightened,  refused  to  proceed  beyond  Sharpness,  and  the  Divisional  Court  rejected 
evidence  of  the  above  custom,  as  contradicting  the  provision  to  proceed  to  a  safe 
port.  See  also  M'Iniosh  v.  Sinclair  (IS77%  11  Ir.  L.  R.  C.  L.  460;  Caffarini  v. 
Walker  (1876),  10  Ir.  L.  R.  C.  L.  260. 
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Case  3. — A  vessel  was  chartered  to  proceed  to  Z.,  and  there  discharge^ 
lay-days  to  commence  when  steamer  was  "ready  to  discharge.'*  She 
arrived  at  the  port>  and  the  only  place  of  discharge  was  occupied  by 
another  ship.  Edd^  that  she  was  not  "ready  to  discharge'*  till  she 
reached  a  usoal  place  of  discharge  in  the  port  (6). 

Case  4. — ^A  ship  was  chartered  to  proceed  to  any  dock  at  Z.,  as  ordered 
by  charterers,  and  there  load  coal  in  the  usual  and  customary  manner.  She 
was  ordered  to  the  W.  docks.  Goal  is  usually  loaded  in  the  W.  docks  from 
tips,  sometimes  from  lighters.  By  the  dock  regulations  of  Z.  no  coal  agent 
is  allowed  to  have  more  than  three  vessels  in  the  dock  at  the  same  time. 
The  vessel  was  ready  to  go  into  the  dock  on  July  3,  but  the  charterer's 
agent  having  already  three  vessels  in  the  dock,  she  was  not  admitted  till 
July  11,  and  could  not  get  imder  the  tips  till  July  22.  Held^  that  the 
lay-days  commenced  on  July  11,  and  that  the  words  "  load  in  the  usual 
and  customary  manner"  referred  to  the  manner  and  not  the  place  of 
loading  (c). 

Case  6. — ^A  ship  was  chartered  to  proceed  to  the  Mersey,  and  deliver 
her  cargo  at  any  safe  berth  as  ordered  on  arrival  in  the  dock  at  Gkirston, 
...  to  be  discharged  when  berthed  with  all  despatch  as  customary.  On 
arrival  at  the  dock  a  berth  was  ordered  by  the  harbourmaster,  as  cus- 
tomary, but  owing  to  the  crowded  state  of  the  dock  the  vessel  did  not 
reach  it  for  some  time.  Edd,  that  the  obligation  of  the  charterers  did 
not  commence  till  the  vessel  was  in  berth  (c2). 

Case  6. — A  vessel  was  chartered  to  proceed  to  H.,  cargo  to  be  discharged 
at  usual  fruit  berth,  as  fast  as  steamer  can  deliver  as  customary  and  where 
ordered  by  charterers.  On  arrival  the  ship  was  ordered  to  a  usual  fruit 
berth,  and  moored  there,  but  without  permission  of  the  officials  controlling 
the  quay,  and  was  ordered  away  the  next  morning.  EMy  that  the 
obligations  of  the  charterers  to  unload  did  not  commence  till  the  ship 
was  in  a  usual  fruit  berth  as  ordered  by  charterers,  and  with  the  assent 
of  the  harbour  authorities  (e). 

Case  7. — A  ship  was  chartered  to  discharge  cargo  at  a  (named)  quay  at 
Z.  The  ship  arrived  and  found  the  only  quay  berth  occupied  by  another 
ship.  The  shipowner  offered  to  discharge  across  the  other  ship,  if  the 
charterer  would  pa V  the  additional  expense.  The  charterer  refused.  Eeld, 
that  the  lay-days  did  not  begin  till  the  ship  was  alongside  the  quay,  the 
place  named  where  the  voyage  was  to  end  (/). 

Com  8. — A  ship  was  chartered  to  load  coals  and  proceed  to  Z.,  and 
deliver  the  same  at  one  of  four  named  places,  *<  as  ordered  by  charterer 
.  .  .  forty-eight  running  hours  for  loading  and  discharge."  She  was 
ordered  to  discharge  at  W.  wharf,  and  entered  the  dock  for  that  pur- 
pose; the  discharging  berths  at  the  W.  wharf  being  full,  she  did  not 
begin  to  unload  until  twenty-fours  hours  after  entering  the  dock.  Edd^ 
that  the  lay-days  did  not  begin  till  the  ship  reached  the  W.  wharf  (g).  ^ 


(6)  Sanders  v.  Jenkins  (1896),  2  Com.  Cases,  12. 

(c)  Tapscott  V.  Balfour  (1872),  L.  R.  8  C.  P.  46.  See  also  Shadforth  v.  Cory 
(1863),  32  L.  J.  Q.  B.  379.  In  8.8.  Norden  v.  Dempsey  (1876),  1  C.  P.  D.  654,  a 
custom  for  timber  ships  at  Liverpool  that  the  lay-days  should  begin  on  reaching 
a  particular  place  in  the  dock,  was  proved  and  held  binding. 

id)  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B.  647 ;  Modesto  v.  Dupr€  (1902),  7 
Com.  Cases,  105. 

(e)  Good  V.  Isaacs  (1892),  2  Q.  B.  557. 

(/)  Strahan  v.  Gabriel  (1879),  per  Brett,  L.J.,  12  Ch.  D.  590. 

is)  Murphy  r.  Coffin  (1883),  12  Q.  B.  D.  87. 
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Case  9. — ^A  ship  was  chartered  to  proceed  to  a  castomary  loading- 
place  in  the  B.  Dock,  Grimsby,  and  there  receive  a  cargo  of  ceil,  "  to  be 
loaded  as  customary  at  Grimsby  as  per  colliery  guarantee."  The  guarantee 
provided  that  the  ship  should  be  loaded  in  fifteen  colliery  working  days 
after  she  was  "ready  in  dock  at  Grimsby."  The  ship  was  ready  in 
dock  on  September  3,  but  did  not  get  under  the  spout  at  a  customary 
loading-place  till  October  10.  ffdd,  that  the  lay-days  began  on  Sep- 
tember 3.  SemhUj  that  but  for  the  colliery  guarantee  they  would  have 
begun  when  the  ship  could  first  get  into  a  customary  loading-berth 
selected  by  charterers  QC). 


Article  40. — Beadiness  to  load. 

A  ship  to  be  ready  to  load  must  be  completely  ready  in 
all  her  holds,  so  as  to  afford  the  charterer  complete  control 
of  every  portion  of  the  ship  available  for  cargo  (i).  She 
must  also  in  the  absence  of  special  stipulation  have  obtained 
all  papers  and  permits  necessary  for  loading  (Jc). 

Case  1. — A  ship  was  chartered  with  a  power  to  the  charterer  to  cancel 
the  charter  if  the  ship  were  not  ready  to  load  on  or  before  May  31.  On 
that  day  she  had  only  discharged  two  of  her  holds,  and  was  not  completely 
discharged  till  the  middle  of  the  next  day.  Edd^  the  charterers  were 
entitled  to  cancel  (J), 

Case  2. — A  ship  under  charter  ''  to  be  ready  to  load  on  or  before  mid- 
night on  October  10,"  was  on  that  day  in  port  ready  to  load  in  dXX  respects 
except  that  the  doctor  had  not  visited  her  and  declared  her  free  from 
infection.    Edd^  she  was  not  ready  to  load  (Jc), 


Article  41. — Notice  to  Cha/rterers  of  Beadiness  to  load. 
The  shipowner  must  give  notice  to  the  charterers  of  the 

(A)  Mmsm  v.  Macfarlane  (1895),  2  Q.  B.  562. 

(0  Groves,  Maclean  ^  Co.  r.  Volkart  (1884),  1  C.  &  E.  309 ;  jxfr  Brett,  L.J., 
at  12  Ch.  D.  683 ;  Oliver  v.  Fielden  (1849),  4  Ex.  135;  Bailey  v.  De  Arroyave 
(1837),  7  A.  &.  E.  919.  la  practice  the  ship  is  considered  "  ready  to  load  "  though 
stiffening  ballast,  or  cargo  used  for  stiffening  the  ship,  has  yet  to  be  put  on  board 
her.  A  steamer  may  talce  her  bunkers  before  proceeding  to  her  loading  port,  and 
is  not  necessarily  restricted  to  bunkers  for  the  chartered  voyage.  Carlton  8.8. 
Co.  V.  Castle  Mail  Co.  (1897),  2  Com.  Cases,  173  (the  decision  on  this  point  not 
affected  by  the  decisions  on  appeal).  In  Eick  v.  Tweedy  (1890),  63  L.  T.  765 : 
under  a  dause  **  Charterers  have  option  of  cancelling  if  ship  is  not  ready  to 
receive  cargo  by  December  12,"  it  was  held  sufficient  that  the  ship  herself  should 
be  ready  to  receive  cargo  though  she  was  not  in  a  loading-berth."  But  for  the 
calculation  of  lay-days,  it  seems  that  there  is  no  difference  between  *<  ready  to 
load "  and  **  ready  in  oerth  to  load"  and  it  has  been  so  held  in  an  unreported  case. 
See  also  Modesto  ▼.  />upr^(1902),  7  Com.  Cases,  105,  where  the  words  **  in  berth 
and  in  turn  "  were  struck  out,  and  yet  lay-days  did  not  begin  until  the  ship  got  to 
her  berth  in  her  turn. 

(*)  The  Austin  I^iars  (1894),  10  T.  L.  K.  633. 

(0  Orovesy  Maclean  &  Co.  v.  Volkart  (1884),  1  C.  &  E.  309. 
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ship's  readiness  to  load  her  cargo  at  the  place  agreed  on  in 
the  charter  (m). 

Case  1. — A  ship  was  chartered  to  proceed  direct  to  the  S.  dock,  and 
there  load  in  the  usual  and  customary  manner.  In  an  action  by  ship- 
owner against  charterer  for  not  loading,  the  latter  pleaded  that,  by  reason 
of  want  of  notice  of  the  ship's  arrival  at  the  S.  dock  and  her  readiness  to 
load,  the  charterers  were  unable  to  load  her.  Hdd,  a  good  defence,  it 
proved  (n). 

Case  2. — A  ship  was  chartered  to  proceed  to  A.,  and  there  load ;  she 
arrived  at  A.  with  a  cargo  on  owner's  account.  Her  arrival  was  entered 
at  the  Custom  House,  but  no  notice  was  given  to  the  charterer  of  her 
readiness  to  load  homeward  cargo.  EM^  the  charterer  was  not  liable  for 
failing  to  provide  a  cargo  (o). 


Article  42. — Duty  of  Charterers  to  furnish  Cargo. 

In  the  absence  of  express  stipulations  qualifying  it,  the 
duty  of  the  charterer  to  furnish  a  cargo  according  to  the 
charter  is  absolute  (p).  The  charterer  therefore  will  not  be 
relieved  from  his  express  contract  to  load  in  a  fixed  time, 
or  from  his  implied  contract  to  load  in  a  reasonable  time,  by 
anything  preventing  him  from  bringing  a  full  and  complete 
cargo  to  the  place  of  loading  (j). 


(m)  Stanton  v.  AuMtin  (1872),  L.  R.  7  C.  P.  651 ;  Fatirhridge  v.  Pace  (1844), 
1  C.  &  K.  317.  In  Gordon  v.  Fowis  (1892),  8  T.  L.  R.  397,  under  tho  clause, 
*'  Captains  or  owners  to  telegraph  advising  probable  arrival,  and  at  least  eight 
clear  days'  notice  shall  be  given  previous  to  requiring  cargo,"  it  was  held  that  a 
telegram  advising  ship's  departure  from  last  port  did  not  satisfy  notice  of 
readiness  for  cargo  required. 

(n)  Stanton  v.  Austin,  vide  supra* 

(o)  Fmrbridge  v.  Faoe,  vide  supra.  What  amount  of  notice  will  suffice  is  <  | 
doubtful.  If  the  charterers  are  proved  to  be  otherwise  aware  of  the  readiness  to  1 1 
load,  I  do  not  think  express  notice  would  be  required.  No  notice  is  required  of  ' 
readiness  to  discharge.     [  Vide  post.  Art.  1 24.] 

(p)  He  need  only  have  his  cargo  ready  at  the  ordinary  time  when  the  ship  J/ 
may  be  expected  to  be  ready,  and  is  not  bound  to  provide  for  unexpected  con-  H 
tingencies.    Little  v.  Stevenson  (1896),  74  L.  T.  529  (H.  L.  Sc).  ^ 

(g)  Lord  Selborne  in  Coverdaie  v.  Ch-ant  (1884),  9  App.  C.  at-  pp.  475-6; 
Lord  Blackburn  in  Postiethwaite  v.  Freeland  (1880),  5  App.  C.  at  p.  619. 
As  this  duty  devolves  on  the  charterer  alone,  he  does  not  come  within  the  prin- 
ciple of  Ford  V.  CoteswoHh,  L.  R.  4  Q.  B.  at  pp.  133, 134 ;  5  Q.  B.  544  (1870). 
Thus,  in  Kirk  v.  Qibbs  (1857),  1  H.  &  N.  810,  where  a  charterer  had  contracted 
to  load  a  full  cargo,  and  to  procure  the  necessary  Government  pass  for  loading  : 
Held,  no  defence  that  the  Government  would  only  grant  a  pass  on  condition  a  full 
cargo  was  not  loaded.  So*if  the  duty  is  on  the  shipowner  alone,  as  in  Bills  v. 
Sughrue  (1846),  15  M.  &  W.  253.  For  a  similar  rule  with  regard  to  discharging, 
wie.Kruuse  v.  Drynan  (1891),  18  Sc  Sess.  C.  1110;  Qranite  S.S,  Co,  v.  Ireland 
(1891),19Sc.  Sess.C.  124. 

Digitized  by  VjUU^LC 


106  DUTY  OF  CHARTERER 

^*  The  usual  dispatch  in  loading  "  means  the  usual  dispatch 
of  a  person  who  has  at  the  place  of  loading  a  cargo  ready 
for  loading  (r).  The  exceptions  in  a  charter  do  not  usually 
apply  to  protect  the  charterer  who  has  failed  to  load,  till  the 
joint  operation  of  loading  is  ready  to  begin,  ship  and  cargo 
being  ready  at  the  place  of  loading  (s).  Thus,  in  the  absence 
of  express  exceptions,  the  charterer  will  not  be  excused 
from  loading  by: — (I.)  causes  preventmg  a  cargo  being 
obtained,  as  strikes  (t),  bankruptcy  of  merchants  supplying 
the  cargo  (<),  or  non-existence  of  such  cargo  (t*),  or: — 
(II.)  causes  preventing  a  cargo,  when  obtedned,  from  being 
transmitted  to  the  port  of  loading,  as  ice  {x\  bad  weather  {y\ 
railway  delays  (»),  or  (government  orders  (a). 

The  charterer  may  be  released  from  such  a  contract  by : 

I.  Express  exceptions,  the  perils  excepted  being  proved 
not  merely  to  exist,  but  also  directly  to  prevent  the  loading 
of  the  ship  Q>). 

II.  Evidence  that  the  parties,  when  they  contracted,  were 
aware  of  a  particular  state  of  things  which  might  cause 
delay,  provided  that  the  actual  delay  is  unreasonable  {e), 

IIL  Evidence  that  there  was  only  one  method  of  loading 
ever  used  at  the  port,  which  involved  in  all  cases  the  transit 

(r.)  Kecsron  ▼.  Ptfarwn  (1861),  7  H.  &  N.  386. 

(»)  Coverdaie  v.  Grant  (1884),  9  App.  C.  470 ;  Kay  v.  Field  (1883),  10  Q.  B.  D. 
241. 

(Q  Per  Lord  Selborne,  9  App.  C.  476  ;  Stephens  v.  ffarris,  vide  infra,  note  (d), 

(tt)  mils  y.  Sughrue  (1846),  15  M.  &  W.  253 ;  cf.  Ashmore  v.  Cox  (1899),  1 
Q.  B.  436. 

(x)  Coverdaie  v.  Grants  vide  supra  ;  Kay  v.  Fields  vide  supra ;  Kearon  y.  Pearson^ 
vide  supra, 

(y)  FentDick  r.  Sohmalz  (IS6S),  L.  R.  3  C.  P.  313. 

(e)  Adams  y.  Royal  Mail  Steam  Co.  (1858),  5  C.  B.,  N.S.  492  ;  Elliot  y.  Lord 
(1883),  52  L.  J.  P.  C.  23. 

(a)  Semble  from  Ford  v.  Cotesworth  (1869),  L.  R.  4  Q.  B.  127  :  and  see  Case  %post, 

lb)  Per  Lord  Blackburn  (1880),  Postlethwaite  y.  Freeland,  5  App.  C.  at  p.  619; 
The  Village  Belle  (1S74),  30  L.  T.  232.  Thus  the  perils  must  prevent  the  loading 
of  cargo  hy  any  ship ;  e.g,  the  order  of  an  invading  army  that  no  grain  shall  be 
exported :  Bruce  y.  Nicolopoulo  (1855),  11  Ex.  129.  Blight  y.  Page  (1801),  3  B.  &  P. 
295,  note,  seems  to  turn  on  the  absence  of  an  exception  of  *<  restraint  of  princes  " 
in  favour  of  the  shipper.  Where  a  charter  excepted  **  accidents/'  it  was  held  that 
a  snow-storm  preventing  transit  of  cargo  was  not  '*  an  accident  beyond  the  control 
of  the  charterer,  preventing  or  delaying  the  loading,"  it  being  an  ordinary  opera- 
tion of  nature  :  Fentoick  v.  Schmalz,  vide  supra,  note  (y).  But  see  The  Torbryan 
(1903),  P.  194. 

(c)  ffarris  v.  Dreesman  (1854%  23  L.  J.  Ex.  210;  cf.  Carlton  S.S.  Co.  v.  Castle 
Mail  Co.  (1898),  A.  C.  486 ;  and  see  Case  7,  infra. 
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of  cargo  from  a  particular  place  in  a  particular  way,  in 
which  case  accidents  preventing  such  transit  may  come 
within  exceptions  **  preventing  loading  "  (d). 

When  once  the  loading  is  completed,  the  charterer's 
obligation  is  fulfilled  (e),  and  subsequent  delays,  as  by 
ice  (/),  or  failure  to  procure  clearances  {g)y  must  fall  on 
the  shipowner. 

The  cargo  tendered  must  be  one  reasonably  complying 
within  the  terms  of  the  charter  (h). 

Case  1. — ^A  ship  was  chartered  to  '*  proceed  to  Cardiff  East  Bute  Dock 
and  there  load  iron  in  the  customary  manner  .  .  •  cargo  to  be  supplied  as 
fast  as  steamer  can  receive  .  .  .  time  to  commence  from  the  vessel  s  being 
ready  to  load  •  .  .  excepting  in  case  of  hands  striking  work,  or  frosts,  or 
floods,  or  any  other  nnavoidable  accidents  preventing  the  loading." 

The  charterers'  agent  had  his  own  iron  at  a  wharf  in  a  canal  outside  the 
dock ;  but  there  were  oUier  agents  with  wharves  in  the  dock,  and  it  was 
possible,  though  expensive,  to  bring  the  iron  from  the  wharf  to  the  dock 
by  land.  Frost  stopped  the  transit  of  the  iron  by  the  canal,  though  it 
would  not  have  stopped  the  loading  if  the  cargo  had  been  in  the  dock. 
Edd,  that  the  charterers  were  liable  for  the  delay,  as  the  frost  did  not 
prevent  the  loading,  but  only  the  transit  of  the  cargo  to  the  place  of 
loading  by  one  of  the  ways  usual  at  the  port  (»). 

Case  2. — A  ship  was  chartered  to  load  coal  '*  in  regular  and  customary 
turn,  except  in  case  of  riots,  strikes,  or  other  accidents  beyond  char- 
terers' control  delaying  or  preventing  loading.*'  A  snow-storm  delayed 
the  transit  of  the  coal  to  a  place  of  loading.  Eeldj  the  charterers  were 
liable  for  the  delay  (k). 

(d)  Hudson  r.  Ede  (1868),  L.  R.  3  Q.  B.  412,  as  explained  by  Lord  Selbome, 
in  Cocerdah  v.  Orani  (1884),  9  App.  C.  477,  and  by  the  C.  A  in  Stephens  v. 
Harris  (1887),  57  L.  J.  Q.  B.  203.  This  case  was  followed  by  Charles,  J.,  in 
S.8,  Allerton  Co.  v.  Folk  (1888),  6  Asp.  M.  C.  287,  on  facts  applicable  to  the  salt 
trade  in  the  Mersey.  In  The  Alne  Holme  (1893),  P.  173,  the  same  principle  was 
applied  to  the  port  of  discharge.  See  also  Fumess  v.  Fortoood  Bros,  0897), 
2  Com.  Coses,  223  (ore  coming  by  rail  to  Poti);  Richardson  v.  Samuels  fl898), 
1  Q.  B.  261  (oil  coming  by  rail  to  Batoam);  Smith  y,  Rosario  Nitrate  Co,  (1^94), 
1  Q.  B.  174  (C.A.)  (nitrate  coming  down  to  Iquiqae). 

(tf)  Smiiih  V.  Wilson  (1817),  6  M.  ik  S.  78. 

(/)  PHngle  r,  Mollett  (1840),  6  M.  &  W.  89. 

(})  Barret  v.  Button  (1815),  4  Camp.  333.  Otherwise  if  the  charterer  falls 
to  proTide  necessary  documents  or  information. 

(A)  Holman  r.  Dasnieres  (1886),  Times  L.  R.  480,  607.  Thas  a  charter  to 
load  a  cargo  of  pitch  in  bulk  will  not  be  satisfied  by  a  cargo  which  has  melted 
and  has  to  be  dug  out  of  the  trucks;  a  "cargo  of  machinery  "without  any  par- 
ticular description  of  It,  by  a  single  piece  of  machinery,  to  ship  which  the  master 
must  cut  open  his  decks.     Cf.  Isis  Co.  v.  Bahr  Behrend  (1900),  A.  C.  340. 

(0  Coverdale  v.  Grant  (1884),  9  App.  C.  470.  See  also  Kay  v.  lUld  (1883), 
10  Q.  B.  D.  241,  and  The  Rookwood  (1894),  10  T.  L.  R.  314  (C.A.).  In  Kearon  v. 
Pearson  0861),  7  H.  &  N.  886,  it  was  said  ^  the  time  for  loading  has  no  reference 
to  the  place  whence  the  cargo  is  to  oome,"  t.^.  *'  usual  dispatch  "  could  not  be 
construed  "usual  despatch  of  cargo  coming  from  a  particular  colliery,**  but 
**  usual  despatch  of  persons  having  a  cargo  ready  for  loading." 

(A)  Fenmck  v.  Sohmalx  (1868),  L.  R.  3  a  P.  313 ;  see  note  (6^  «»>'^  t 
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Caw  3. — ^A  shipowner  agreed  to  send  his  ship  to  X.  and  there  find  and 
take  on  board  a  full  cargo  of  guano.  There  was  no  guano  at  X.  within  a 
reasonable  time  of  the  ship's  arriving.  HM^  the  shipowner  was  absolutely 
bound  to  find  and  load  a  full  cargo  (I). 

Case  4. — ^A  ship  was  chartered  to  load  at  X.  a  full  cargo  of  coals, 
taking  her  turn  with  other  steamers,  and  receive  prompt  despatch  in 
loading  and  discharging.  The  ship  was  loaded  in  her  turn,  but  was 
delayed  owing  to  a  short  supply  of  coals  from  the  mines.  Hdd^  the 
charterer  was  liable  for  the  delay  (m). 

Case  5. — ^A  ship  was  chartered  to  proceed  to  X.,  and  there  load  coals  in 
the  customary  mauner.  The  loading  was  delayed  by  a  dispute  between 
the  railway  and  the  collieries  as  to  rates  of  carriage,  and  by  a  strike  of 
colliers.    Hddj  that  the  charterers  were  liable  for  the  delay  (n). 

Case  6. — A  ship  is  chartered  to  load  cattle  at  an  English  port ;  though 
the  loading  of  cattle  already  at  that  port  would  not  be  prohibited,  their 
transport  to  that  port  is  forbidden  by  Order  in  Council.  Submitted,  the 
charterer  would  be  liable  for  delay  arising  from  such  order  (o). 

Case  7. — ^A  ship  was  chartered  to  load  at  S.  colliery.  Before  siting  the 
charter  both  parties  knew  that  the  colliery  engine  had  broken  down  and 
was  being  repaired.  Held,  that  if  the  engine  was  repaired,  and  the  ship 
loaded,  in  a  reasonable  time,  the  charterer  was  not  liable,  as  the  owners 
signed  the  charter,  knowing  of  the  breakdown  of  the  engine  (p). 

Case  8. — ^A  ship  was  chartered  to  proceed  to  X.  ''and  there  loEid  grain ; 
the  cargo  to  be  brought  to  and  taken  from  alongside  the  ship  at  the  ports 
of  loading  and  discharge  at  the  charterer's  expense  and  risk  .  .  .  thirty 
running  days  for  loading  .  .  .  detention  by  ice  not  to  be  reckoned  as 
lay-days.'*  All  grain  loaded  at  X.  was  brought  by  river  from  U.,  ninety 
miles  off.  Owing  to  ice  between  U.  and  X.  the  cargo  was  detained  in 
transit  to  X.  Held,  that  the  conveyance  from  U.  by  water,  being  the 
only  method  used,  must  be  considered  as  part  of  the  act  of  loading,  and 
that  the  exception  as  to  ice  relieved  the  charterer  from  liability  (q). 

Case  9. — A  ship  was  chartered  for  an  outward  and  homeward  voyage ; 
she  was  loaded  and  dispatched  on  her  outward  voyage,  but  captured  and 
brought  back  for  adjucucation ;  her  cargo  was  taken  out  and  sold.  The 
owner  on  receiving  her  back  offered  her  again  to  the  charterers  to  carry 
the  outward  cargo.    Heldj  that  he  was  not  entitled  to  do  so  (r). 

(Q  Hills  V.  SughrtKt  (1846>  15  M.  &  W.  253.  This  case  is  quite  Inconsistent 
with  Clifford  v.  Watts  (1870),  L.  E.  5  C.  P.  577.  Brett  and  Willes,  JJ.,  in  that 
case  treat  it  as  a  contract  by  the  charterer  to  find  a  fall  cargo,  which  it  certainly 
was  not. 

(m)  miiot  V.  Lord  (1883),  52  L.  J.  P.  C.  23. 

(n)  Adams  Y.  Royal  Mail  Steam  Co.  (1858),  5  C.  B.,  N.S.  492. 

(o)  On  authority  of  Fbrd  v.  Cotesworth  (1870),  L.  R.  5  Q.  B.  544:  if  export 
from  the  English  port  were  actually  forbidden,  the  charterer  would  be  excused  ; 
BO  if  it  were  a  foreign  port  and  no  time  was  named  for  loading :  Vide  supra, 
note  («)  on  p.  102. 

(  p)  Harris  v.  Dreesman  (1854),  23  L.  J.  Ex.  210. 

Iq)  Hudson  v.  Ede  (1868),  L.  R.  3  Q.  B.  412,  as  explained  by  Lord  Selbome  in 
Coverdale  v.  Chant  (1884),  9  App.  C.  477.  The  dictum  of  Wilies,  J.,  approved  by 
the  Court  in  Hudson  v.  Ede,  that  *<  whenever  there  was  no  access  to  the  ship  by 
reason  of  excepted  perils  from  any  one  of  the  storing  places  from  which  goods 
were  conveyed  direct  to  the  ship,  the  exception  in  the  charter  would  apply," 
must  be  taken  as  overruled  by  Coverdale  v.  Qrant,  unless  "  any  one  "  means  "  all." 
See  also  Stephens  v.  Harris  (1887),  57  L.  J.  Q.  B.  203.  Cf.  Allerton  S3.  Co.  v. 
Falk  (1888),  6  Asp.  M.  C.  288,  and  the  cases  cited  in  note  (a)  on  p.  102. 

(r)  Smith  V.  Wilson  (1817),  6  M.  &  S.  78. 
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Case  lO.—A  ship  chartered  with  thirty  running  days  for  loading  finished 
her  loading  on  February  25,  but  owing  to  a  fire  at  the  castom-house  her 
clearances  coald  not  be  obtained  till  March  9,  when  she  sailed.  HM, 
that,  as  it  was  the  duty  of  the  owner  to  obtain  clearances,  the  charterer 
was  not  liable  for  the  delay  (s). 

Com  11, — A  ship  was  chartered  to  discharge  in  forty-eight  hours, 
except  in  case  of  strike  .  ,  .  detention  by  railway  or  cranes  ...  or  any 
other  cause  beyond  the  control  of  the  charterers  which  may  impede  the 
ordinary  lading  and  discharging  of  the  vessel ;  owing  to  a  railway  strike, 
railway  waggons  to  receive  the  coal  were  not  forthcoming;  the  cargo 
could  have  been  discharged  on  the  quay.  Held,  that  the  charterers  were 
not  protected  by  the  exceptions  (Q. 


Article  43. — "  Alongside.*' 
In  ordinary  circumstances  goods  to  be  brought,  or  taken 
from  '*  alongside  "  must  be  delivered  immediately  alongside, 
i.e.  to  or  from  the  ship's  tackle  (u).  Where  there  is 
evidence  of  custom  to  explain  what  is  meant  at  the  port 
by  either  "delivery,"  or  "alongside"  (x),  or  where  it  is 
clear  from  the  charter  that  it  is  contemplated  that  the  ship 
should  do  something  outside  herself,  as  in  the  clause  "  cargo 
to  be  brought  alongside,  whence  it  shall  be  put  on  board  by 
the  master,"  "  alongside  "  may  have  a  wider  meaning  (y). 

(«)  Barrei  y.  Duttm  (1816),  4  Camp.  333.  On  a  charter  that  the  ship  «<  should 
be  coDsigned  to  charterer's  agent  free  of  commission,"  and  cargo  to  be  taken  from 
vessel  free  of  any  expense  to  the  ship;  Held,  that  the  charterers  must  clear 
ship  and  cargo,  free  of  expense  to  the  owner :  Rusaeil  v.  Griffith  (1860),  2  F.  &  F. 
118.  When  a  ship  was  chartered  to  proceed  with  cargo  to  F.  *' where  the  ship 
shall  be  consigned  to  charterer's  agents  inwards  and  outwards,  paying  the  usual 
commission ; "  Held,  not  to  bind  the  shipowner  to  take  a  homew^  cargo  from  F. 
from  charterer's  agents,  but  only,  if  he  took  any  cargo  at  F.,  to  employ  charterer's 
agenU  for  the  ship-broking  work :  Cross  v.  Fagliano  (1870),  L.  R.  6  Ex.  9.  The 
broker's  work  and  the  Custom's  work  are  usually  provided  for  by  separate 
clauses  in  the  charter.    **  The  ship  to  be  consigned  to  ,"  for  the  broker's 

work,  and  **  the  ship  to  be  reported  by  ,"  for  the  Custom's  work. 

(0  Granite  8.S.  Co.  v.  Ireland  (1891),  19  Sc.  Sess.  C.  124.  Cf.  Kruusc  v. 
Drynan  (1891),  18  Sc.  Sess.  C.  1110. 

(a)  Petersen  v.  Freebody  (1895),  2  Q.  B.  294,  where  no  custom  was  alleged. 

Ix)  Akiieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83  (C.A.) ;  Stephens  v.  Wintring- 
hem  (1898),  3  Com.  Cases,  169.  In  the  former  case  the  shipowner  was  required 
by  the  custom  in  London  to  put  timber  into  barges  ;  in  the  latter,  to  **  lump  "  it 
roughly  on  the  quay  at  Grimsby.  The  custom  in  the  former  case  has  been  ex- 
cluded by  the  words.  '*  any  custom  of  the  port  to  the  contrary  notwithstanding." 
Brenda  Co.  v.  Gr^en  (190U),  1  Q.  B.  518. 

(y)  Holman  y.  Dasnieres  (ISS6),  2  Times  L.  R.  480,  607.  As  to  the  liability 
■  of  the  shipowner  in  such  a  case,  see  Nottebohn  v.  JRichter  (1886),  18  Q.  B.  D.  63. 
Where  salt  discharged  in  buckets  was  lost  between  ship  and  quay,  it  was  held 
that  the  ship  had  not  fulfilled  her  obligation  to  deliver  the  cargo  *«  alongside  " : 
Avon  8.S.  Co.  v.  Leash  (1890),  18  Sc.  Sess.  Cas.  280.  But  cf.  The  Nifa  (1892), 
P.  411 ;  on  the  words  "ex  car"  s^e  Isis  S.8.  Co.  v.  Bohr  Behrend  (1898),  3  Com. 
Cases,  325. 
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The  shipowner's  duty  does  not  begin  till  the  goods  are 
under  his  charge  («). 

If  the  shipowner  takes  the  goods  for  loading  before  they 
have  been  bronght  to  the  place  to  which  it  is  the  duty  of 
the  charterer  under  the  charter  to  bring  them,  he  cannot, 
without  express  agreement  to  that  eflfect,  claim  from  the 
charterer  any  extra  expense  incurred  in  so  doing  (a). 


Article  44. — Charterer's  refusal  to  load. 

If  the  charterer  expressly  refuses  to  load  the  vessel,  the 
shipowner  need  not  wait  till  the  end  of  the  days  allowed 
for  loading  before  he  can  sue  for  a  breach  of  the  contract 
to  loady  but  may  treat  such  a  refusal  as  final  (h).  If  he  does 
not  accept  the  refusal  as  final  the  charterer  may  retract  it, 
and  may  begin  to  load  at  any  time  before  the  lay-days  have 
expired  (6). 

In  such  a  case,  if  the  contract  becomes  illegal  before  the 
lay-days  have  expired  (d),  such  illegality  will  absolve  the 
charterer  from  the  performance  of  his  contract,  even  though 
he  has  expressly  refused  to  load  before  the  contract  becomes 
illegal,  provided  that  the  owner  has  not  previously  accepted 
such  a  refusal  as  final  (c). 

Case  1. — A.  by  bis  agent  agreed  to  carry  C.'s  goods  in  bis  sbip,  tbe 
fibipment  to  commence  on  August  1.  On  July  21,  A.  wrote  to  C.  saying 
tbat  bis  agent  bad  no  autbority  to  make  tbe  contract ;  on  July  23,  A. 
still  repudiated  it,  but  ofifered  a  substituted  contract.  G.  gave  A.  notice 
that  be  would  bold  A.  bound  by  tbe  original  contract,  but  tbat,  if  A. 
failed  to  perform  it,  G.  would  make  otber  arrangements.  On  August  1, 
A.  wrote  tbat  be  was  prepared  to  sbip  tbe  goods,  making  no  ref^ence 
to  tbe  original  contract.  G.  declined,  naving  made  otber  arrangements. 
Jleldy  tbat  G.  bad  a  rigbt  to  treat  A.'s  repudiation  as  a  final  breacb  (e). 


(«)  Per  Lord  Sel borne  in  Ccverdale  v.  Otxmt  (1884),  9  App.  Cas.,  at  p.  475. 
See  alio  British  Columbia  Co.  v.  NetUeship  (1868),  L.  K.  3  C.  K  499. 

(a)  Holinan  v.  Doanierea  (1886),  2  Times  L.  K.  480,  607.  In  Fletcher  y.  GiU 
lespie  (1826),  3  Bing.  635,  there  was  such  an  express  agreement. 

(6)  Danube  Co,  v.  Xenoa  (1863),  13  C.  B.,  N.S.  825. 

(c)  Beid  T.  HoakinB  (1856)^6  E.  &  B.  953. 

\d)  Aa  in  Eapoeito  v.  Bowden  (1857),  7  E.  &  B.  763 ;  Avery  v.  Bowden  (1856), 
6  E.  &  B.  953,  962. 

(e)  Danube  Co.  v.  Xeno$  (1863),  vide  supra.  This  case  follows  the  principle  of 
Hochster  r.  De  la  Ibur  (1853),  2  E.  &  B.  678 ;  Frost  v.  Knight  (1872J,  L.  B.  7  Ex. 
114,  discussed  in  Johnstone  y.  Milling  (C.A.)  (1886),  16  Q.  B.  D.  460. 
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Case  2. — An  English  ship  was  chartered  to  proceed  to  X.  and  there 
load  a  cargo  in  forty-five  running  days.  The  vessel  was  ready  to  load 
on  March  9;  between  March  1  and  April  1  the  charterer  repeatedly  refused 
to  load,  but  the  captain  stayed  on  at  X.  ready  to  load.  On  April  1,  and 
before  the  expiration  of  the  rnnning  davs,  war  broke  out  between  England 
and  Russia;  the  captain  finally  sailed  on  April  22.  Held,  that,  as  the 
captain  had  never  accepted  the  refusal  to  load  as  final,  the  charterer  had 
the  whole  of  the  running  days  to  perform  his  contract  in,  and,  if  before 
then  the  performaoce  became  illegal,  he  was  discharged  (/). 

Demv/rrage :  see  Section  IX.,  Articles  128-135,  post. 
Loading  infixed  time :  see  Article  131, post. 
Loading  in  reasonable  time :  see  Article  132,  post. 
Loading  with  customary  despatch  ;  see  Article  133,  post. 


Article  45. — Loading. 

Stipulations  as  to  loading  or  unloading  in  a  charter  or  bill 
of  lading  are  to  be  construed  with  reference  to  the  customs 
of  the  port  of  loading  or  discharge  (g),  unless  such  customs 
contradict  or  vary  express  stipulations  in  the  charter  or  bill 
of  lading  (h). 

The  practice  of  one  or  some  merchants  at  a  port  will  not 
make  a  custom  (i),  but,  where  the  practice  is  universally 
followed  at  the  port,  it  will  bind  even  persons  ignorant  of 
it  (h)  unless  inconsistent  with  the  written  documents  (Z). 

(/)  SeidY.  ffoskins (IS56\  6  K  &  B.  953. 

((f)  Carali  r.  Xeim  (1862),  2  F.  &  F.  740,  soems  to  shew  that  it  maj  not  be 
sufficient  to  follow  the  nsnal  custom  of  the  docks,  if  unusual  damage  can  be 
prevented  from  occurring  by  special  exertion. 

(A)  Per  Lord  Blackburn  in  PostlethwaiU  y.  Freeland  (1880),  5  App.  C.  599, 
at  p.  613,  who  curiously  enough  omits  the  qualification  that  the  custom  must 
not  contradict  the  writing :  Aktieselkab  Heliot  v.  Ekmcm  (1897),  2  Q.  B.  83  (C.A.) ; 
Cuthbert  V.  Cumming  (1856),  11  Ex.  405 ;  Leidemam  v.  Sohvitz  (1853),  14  C.  B. 
88 ;  Pust  V.  Dowie  (1864),  5  B.  &  S.  20;  The  Skandinav  (1882\  51  L.  J.  Ad.  93 ; 
Brenda  Co.  v.  Green  (1900),  1  Q.  B.  518.  See  also  Benson  v.  Schneider  (1817),  7 
Taunt.  272 ;  Nielsen  v.  Neame  (1884),  1  C.  &  E.  288. 

(t)  Lawson  v.  Bumess  (1862),  1  H.  &  C.  396 ;  Ketoall  v.  Boyal  Exchange  Co. 
(1885),  33  W.  R.  342,  868.  Boyal  Exchange  Shipping  Co.  v.  Dixon  (1886), 
12  App.  C.  per  Lord  Watson  at  p.  18.  The  practice  of  the  only  shipper  at  the 
port  for  thirty  years  has  been  held  not  to  constitute  a  custom  of  the  port :  Clare- 
vioh  V.  Butcheson  (1887),  15  Sc  Sess.  Cas.  4th  Ser.  11.  But  see  Temple  v.  Runnails 
(1902),  18  T.  L.  K.  822. 

(*)  King  v.  Hinde  (1883),  12  Ir.  L.  R.  113;  Bdbertson  v.  Jackson  (1845), 
2  a  B.  412;  ffudson  y.  Ede  (1868),  L.  R.  3  Q.  B.  412.  See  note  to  Article  8, 
p.  21,  ante. 

(0  Hudson  Y.  Clementson  (1856),  18  C.  B  213;  Coverdale  v.  Grant  (1884), 
9  App.  C.  470,  478 ;  Hillstrtm  y.  Gibson  (1870),  8  Sa  Sess.  Cas.  3rd  Ser.  463, 
where  the  words  in  the  original  printed  charter,  ^'delirer  according  to  the 
custom  of  tfie  port,^  had  been  struck  out  of  the  charter. 
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Note. — On  a  charter  to  disoharge  **  aooording  to  the  custom  of 
the  port,"  the  jury  were  directed  by  Lord  Coleridge  "that 
*  custom '  in  the  charter  did  not  mean  custom  in  the  sense  in 
which  the  word  is  sometimes  used  by  lawyers,  but  meant  a 
settled  and  established  practice  of  the  port.'*  This  direction 
was  considered  by  Lord  Blackburn  "  quite  correct "  (m). 

Case  1. — ^A  ship  was  chartered  to  load  at  X.  "a  full  and  complete 
cargo  of  sugar,  molasses,  ^  other  lawful  produce."  Evidence  was  tendered 
of  a  custom  at  X.  that  a  full  cargo  of  sugar  and  molasses  meant  a  cargo 
composed  of  particular  kinds  of  package,  i.e.  hogshead  of  sugar,  and 
puncheons  of  molasses.    Held,  adnussible  (n). 

Case  2. — A  ship  was  chartered  to  load  at  X.  coal  and  coke  ^*  in  regular 
turns."  The  loading  of  coal  at  X.  is  regulated  by  statute.  Eeldj  that 
evidence  as  to  the  custom  at  X.  of  loading  coke  was  admissible  to  explain 
**  in  regular  turn  "  (o). 

Case  3. — A  charter  was  made  ''on  condition  of  the  ship^s  taking  a 
cargo  of  not  less  than  1000  tons  of  weight  and  measurement"  Eeldf 
that  the  relative  proportions  of  *'  weight  and  measurement  goods  ^'  were  to 
be  determined  by  the  usage  of  the  port  of  loading  (j?). 

Case  4. — A  ship  was  chartered  to  proceed  to  X.  and  there  load  in  the 
customary  manner  a  full  and  complete  cargo  of  M.  coke,  '*  to  be  loaded 
in  regular  turn.*'  The  vessels  for  M.  coke  were  loaded  by  the  M.  Colliery 
in  the  order  of  their  entry  in  a  book,  and  not  of  their  readiness  to  load, 
and  this  ship  was  so  loaded.  The  jury  found  that  the  ship  was  loaded 
according  to  the  practice  of  the  M.  Colliery,  but  that  it  was  not  an 
established  or  known  custom,  and  that  **  regular  turn  "  meant  '^  order  of 
readiness,*'  not  "order  of  entry  on  the  book.**  Held,  that  the  charterer 
was  liable  for  demurrage  (q). 

Case  5. — A  sailing  vessel  was  chartered  to  proceed  to  X.  for  coals  and 
load  '*  in  regular  turn  " ;  there  is  only  one  colliery  at  X.,  and  the  practice 
of  that  colliery  is  to  supply  steamers  in  their  order  of  readiness,  and 
sailing  vessels  in  their  order,  but  to  postpone  sailing  vessels  to  steamers ; 
and  this  applies  to  all  coal  vessels  at  X.  The  owner  was  ignorant  of 
this  usage.  Eeld,  that  this  usage  was  the  custom  of  the  port,  and  that 
**  regular  turn  '*  was  to  be  construed  according  to  it,  the  owner's  ignorance 
being  immaterial  (r). 

Case  6. — A  ship  was  chartered  to  proceed  to  Algiers  with  coal,  "  the 
lay-days  reckoning  from  the  time  of  the  vessel  being  ready  to  unload  and 
in  turn  to  deliver."  The  coals  were  shipped  for  the  French  Gk)vemment, 
though  the  shipowner  did  not  know  it,  and  by  their  regulations,  such 
cpaU  might  only  be  discharged  at  a  particular  place,  and  in  a  particular 
order.  Held,  that  evidence  of  usage  was  admissible  to  explain  '*  in  turn 
to  deliver,"  and  that  the  Government  regulation,  being  binding  on  all 

(m)  Postlethufaite  v.  Freeland  (1880),  5  App.  C,  at  p.  616. 

(n)  CtUhbertY,  Oiimmifi^  (1856),  11  Ex.  405. 

(0)  Leidemann  v.  Schultx  (1853),  14  C.  B.  38. 

(p)  Pust  V.  Dowie  (1864),  5  B.  &  S.  20.  See  note  to  Article  25  as  to  •*  weight 
and  roeasorement."  For  a  special  case  as  to  customary  nature  of  cargo  shipped, 
see  Potter  v.  N.  Z.  Shipping  Co.  (1895),  1  Com.  Cases,  114. 

(q)  Lavoson  v.  Bumess  (1862),  1  H.  &  C.  396. 

(r)  £ing  y.  Hinde,  12  Jr.  L.  R.  C.  L.  113.  The  Scotch  case  of  Stephens  v. 
Macleod  (1891),  19  Sc.  Sess.  Cas.  38,  appears  to  contradict  this,  and  is,  it  is  sub- 
mitted, erroneous.    See  ante,  p.  101.  ^-^  , 
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such  veasels,  must  be  taken  as  a  usage  of  the  port,  the  shipowner's 
ignorance  being  immaterial  («). 

C<ue  7. — A  ship  was  chartered  to  proceed  to  X.  and  load  grain ;  all 
grain  is  brought  to  X.  from  U.,  ninety  miles  up  river,  by  water ;  this 
universal  custom  of  the  port  was  well  known  in  the  grain  trade,  but  not 
to  the  shipowner.    Held^  that  he  was  bound  by  it  (t). 


Article  46. — To  load  a  full  and  complete  Cargo. 

'^  Full  and  complete  cargo ''  means  a  fall  and  complete 
cargo  according  to  the  custom  of  the  port  of  loading  (u). 

Where  a  vessel  is  chartered  as  of  a  certain  capacity,  and 
the  charterer  undertakes  to  load  a  ''full  and  complete 
cargo/'  he  cannot  limit  his  liability  by  the  capacity  named 
in  the  charter,  but  must  load  as  much  cargo  (x)  as  the  ship 
will  carry  with  safety  (y). 

But  where  a  certain  number  of  tons  is  stipulated  for  in 
the  clause  as  to  ''  cargo/'  that  number  and  not  the  actual 
capacity  of  the  vessel  will  constitute  the  approximate 
measure  of  the  charterer's  obligation  (z).    The  charterer 


(«)  Bobertson  v.  Jackson  (1845),  2  C.  B.  412. 

(0  ffudaon  v.  Ede  (IStJS),  L.  R.  3  Q.  B.  412. 

(u)  Outhbert  v.  Cummng  (1856),  11  £x.  at  p.  409;  and  see  Article  45.  See 
also  CkAonial  Ins,  Co.  v.  Adelaide  Ins,  Co.  (1886),  12  App.  C,  at  p.  134.  In 
Fumess  v.  Tennant  (1892),  8  T.  L.  R.  336,  the  charter  ran  « to  load  a  full  and 
complete  cargo  of  sugar  in  hogsheads  and  in  bags."  The  captain,  without  asking 
the  nature  of  the  cargo,  so  stowed  the  bags  tendered  to  him,  that  certain  hogsheads 
afterwards  tendered  could  not  be  stowed,  and  the  ship  sailed  with  her  alley  ways, 
in  which  bags  could  have  been  stowed,  empty.  Held^  that  as  the  failure  to  carry 
a  complete  cargo  was  due  to  the  shipowner's  stowage,  the  charterer  was  not  liable. 
The  clause  does  not  in  the  absence  of  custom  give  the  charterer  any-  right  to  carry 
passengers  (Shaw  SaviU  v.  Aitken  (1883),  1  C.  &  E.  195),  or  goods  (^Mitoheson  v. 
ifico// (1852),  7  Ex.  929),  in  the  cabins. 

(ar)  "  Cargo "  usually  means  an  entire  shipload :  Kreuger  v.  Blanch  (1870), 
L.  R.  5  Ex.  179 ;  Borrowman  v.  Drayton  (1877),  2  Ex.  D.  15 ;  but  not  necessarily 
a  "  full  and  complete  cargo  : "  Miller  y.  Bomer  (1900),  5  Com.  Cases,  175.  But 
a  contract  to  load  a  *'  cargo  **  stated  to  be  less  than  the  capacity  of  the  vessel  leaves 
the  shipowner  at  liberty  to  load  other  cargo.  Caffin  r.  Aldridge  (1895),  2  Q.  B. 
648  (C.A.>     As  to  **  dead  weight  capacity,"  see  Article  25. 

(y)  Beathfield  v.  Bodenacher  (1896),  2  Com.  Cases,  55  (C.  A.) ;  Thomas  v.  Clarke 
(1818),  2  Stark.  450 ;  Hunter  v.  Fry  (1819),  2  B.  &  Aid.  421.  Where  the  cargo 
contracted  for  varies  in  size  or  weight  or  condition  according  to  the  time  of  year, 
the  charterer  will  fulfil  his  obligation  by  supplying  a  full  and  complete  cargo  of 
the  goods  in  their  normal  condition  at  the  time  of  shipment ;  e.g.  by  supplying 
wood-pulp  in  the  winter  frozen  hard,  under  a  contract  to  ship  **  wet  wood-pnlp." 
Isis  Co.  V.  Bahr  Behrend  (1900),  A.  C.  340. 

(«)  Morris  v.  Levison  (1876),  1  C.  P.  D.  155 ;  Alcock  v.  Leeuw  (1884},  1  C.  & 
E.  98 ;  Miller  v.  Bomer  (1900),  5  Com.  Cases,  175.  ^^^^^^^^^  ^^  GoOglc 
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is  bound  to  put  on  board  goods  equivalent  to  the  cargo 
stipulated  for,  or  to  a  full  and  complete  cargo,  though, 
owing  to  their  destruction  before  the  ship  sails,  they  may 
not  all  be  carried  in  the  ship  (a).  But  when  the  charterer 
has  loaded  goods  which  have  been  destroyed  by  an  excepted 
peril,  he  is  not  bound,  nor  is  he  entitled,  to  load  other  goods 
in  the  same  space,  and  the  shipowner  has  the  right  to  fill 
that  space  with  goods  and  take  the  freight  thereon  (h). 

Where  the  ship  is  stowed  in  a  manner  that  does  not  make 
full  use  of  her  hold,  but  the  charterer  or  his  agents  saw  the 
stowage  and  made  no  objection,  the  shipowner  will  not  be 
liable  for  not  loading  a  full  and  complete  cargo  (c). 

Lawful  merchandise :  ss  goods  ordinarily  shipped  from  the 
port  of  shipment  (d). 

Case  1. — A  vessel  was  chartered  '*  to  load  a  full  and  complete  cargo  of 
iron,  say  about  1100  tons.**  The  actual  touuafi^e  of  the  ship  was  1210 
tons,  llie  charterer  furnished  1080  tons,  ffeld^  that  the  charterer  was 
only  bound  to  load  '*  about  1100  tons,**  that  3  per  cent,  was  a  fair  margin ; 
hence  that  he  should  have  loaded  1133  tons  (e). 

Case  2. — A  ship  was  guaranteed  to  carry  2600  tons  dead  weight,  and 
charterers  undertook  to  load  a  full  and  complete  cargo  at  a  named  freight, 
*'  all  per  ton  dead  weight  capacity  as  above."    A  full  and  complete  cargo 


(a)  Thus  in  Jones  t.  Boim  (1867X  L.  R.  2  Ex.  335,  where  when  a  ship  had 
loaded  part  of  her  cargo  she  caught  fire,  and  the  cargo  on  board  being  damaged 
had  to  be  sold :  Held,  that  the  charterer  was  not  bound  to  replace  the  damaged 
cargo,  but  was  bound  to  supply  so  much  as  would  with  the  damaged  cargo  make 
a  **  full  and  complete  cargo."  But  see  Strugnell  v.  Friedrichsen  (1862),  12  C. 
B.,  N.S.  452,  when  the  discharge  of  three-quarters  of  the  cargo  under  similar  cir- 
cumstances bj  the  master's  request,  and  at  the  charterer's  expense,  was  held  to 
free  the  charterer  from  any  further  liability. 

(6)  Aitken  v.  Emsihausen  (1894),  1  Q.  B.  773.  This  seems  to  be  so  whether 
the  rate  of  freight  is  a  rate  per  ton  or  a  lump  sum.  Cf.  Weir  v.  Girvin  Roper 
(1899),  5  Com.  Cases,  40. 

(o)  BotUl  V.  SUphenaon  (1830),  4  C.  &  P.  469. 

(d)  Fomfersparv./Jimcon  (1891),  8  T.  L.  K.  30;  where  Government  guns  were 
held  not  lawful  merchandise  Irom  Ceylon.  Cf.  Potter  v.  Nero  Zealand  S.  Co, 
(1895),  1  Com.  Cases,  114. 

(e)  Morris  v.  Levison  (1876),  1  C.  P.  D.  155.  But  see  Miller  v.  Bomer  (1900X 
5  Com.  Cases,  175,  on  the  words  **  a  cargo  of  about  2800  tons.**  A  cargo  of  ao 
many  tons,**  or  thereabouts,"  is  frequently  taken  to  allow  a  margin  of  5  per 
cent,  either  way.  In  Alcock  v.  Leeuw  (1884),  1  C.  &  E.  98,  a  charter  to  ship 
**  empty  petroleum  barrels  as  required  by  the  master,  say  about  5000,"  was  held 
to  allow  the  master  10  per  cent,  margin  on  either  side  of  5000.  In  SociiU 
Anonyme  t.  Schoiefield  (1902*),  7  Com.  Cases,  114,  a  custom  of  the  Newcastle  coal- 
trade  that  the  word  *<  dboui  **  gave  the  vendor  an  option  of  5  per  cent,  either  way 
was  proved  and  upheld  by  the  C.A.  Where  the  word  **  cibcwt  '*  is  not  used,  see 
Harland  v.  Burstall  (1901),  6  Com.  Cases,  113. 
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would  be  2950  tons.    Hdd^  (1)  charterers  should  load  2950  tons;  (2) 
freight  was  payable  on  that  quantity  at  the  named  rate  (/). 


Article  47. — Broken  Stowage. 

Where  there  is  a  charter  "  to  load  a  full  and  complete 
cargo/'  if  the  cargo  loaded  leaves  room  that  may  be  filled 
with  "broken  stowage/'  such  broken  stowage  must  be 
provided  unless  the  custom  of  the  port  of  loading  does  not 
require  it  {g). 

Case,-— A  ship  was  chartered  ^  to  load  at  X.  a  foil  and  complete  cargo 
of  sugar,  molasses,  ^  other  produce.**  The  charterer  filled  the  ship  with 
sugar  in  hogsheads  and  molasses  in  puncheons,  but  did  not  fill  up  with 
broken  stowage.  Evidence  of  a  custom  at  X.,  that  "  full  and  complete 
cargo  of  sugar  and  molasses"  meant  cargo  so  stowed  without  broken 
stowaee,  Jield  admissible,  and  the  custom  reasonable.  Held,  therefore, 
that  the  charterer  had  fulfilled  his  obligation  (h). 


Article  48. — Deck  Cargo. 


Groods  are  to  be  loaded  in  the  usual  carrying  places  (t). 

The  shipowner  or  master  will  only  be  authorised  to  stow 
goods  on  deck :  (1)  by  a  custom  binding  in  the  trade  or 
port  of  loading,  to  stow  on  deck  goods  of  that  class  on  such 
a  voyage  (k)  ;  or  (2)  by  express  agreement  with  the  shipper 
of  the  particular  goods  so  to  stow  them  (I). 

The  effect  of  deck  stowage  not  so  authorised  will  be  to 
set  aside  the  exceptions  of  the  charter  or  bill  of  lading, 


(/)  Heathfield  8.8.  Co,  v.  JRodenacher  (1896),  2  Cora.  Cases,  55  (C.A.). 

(y)  Coie  V.  Meek  (1864),  15  C.  B.,  U.S.  795 ;  see  also  JJuckeU  y.  Satterfield 
(1868).  L.  p.  3  C.  P.  227. 

(A)  CuthbeH  v.  Gumming  (1856),  11  Ex.  405. 

(t)  Mitehe$(m  v.  NicoU  (1852),  7  Ex.  929 ;  Royal  Exchange  Co,  v.  Dixon  (1886), 
12  App.  C,  at  p.  16.  Seepos^,  Articles  90, 110.  Where  a  ship  was  chartered, 
charterers  to  haye  **  the  fall  reach  of  the  yessel's  hold  from  balkhead  to  bulkhead, 
including  the  half-deck ; "  Heldy  that  the  freight  for  goods  stowed  on  deck  was 
due  to  the  shipowners.    Neill  y.  Ridley  (1854),  9  Ex.  677. 

(k)  Such  as  existed  in  Qouid  y.  OUi>er  (1887),  4  Bing.  N.  C.  134,  and  was 
attempted  to  be  proyed  in  Newall  y.  Royal  Exchange  Co.  (1885),  33  W.  R.  342, 
868,  and  Royal  Exchange  Co,  y,  Dixon  (1886),  12  App.  C.  11. 

(0  As  in  Burton  y.  English  (1883),  12  Q.  B.  D.  218;  Wright  y.  Mancood 
(1881),  7  Q.  B.  D.  62 ;  Johnson  y.  Chapman  (1865),  19  C.  B.,  N.S.  563. 

Digitized  by  VjUUVLC 


116         BALLAST  AND  DUNNAGE. 

and  to  render  the  shipowner  liable  under  his  contract  of 
carriage  for  damage  happening  to  such  goods  (m). 

The  peculiar  position  of  goods  stowed  on  deck  puts  them 
in  a  special  relation  to  claims  for  general  average  (n). 

Case  1. — A  ship  was  chartered  to  carry  a  *'  full  and  complete  cargo.** 
Heldy  that  the  charterer  was  not  entitled  to  load  goods  in  the  cabin  (o). 

Case  2. — Cotton  was  shipped  under  a  bill  of  lading,  excepting  **  jettison  ** 
and  "stranding."  The  cotton  was  shipped  on  deck  improperly  (the 
attempt  to  prove  a  custom  to  do  so  failing) ;  owing  to  the  ship's  stranding, 
the  cotton  was  jettisoned,  such  jettison  itself  being  proper.  Eeld,  that 
the  goods  being  improperly  stowed,  the  shipowner  was  not  protected  by 
the  exceptions  (p). 


Article  49. — Ballast  and  Dunnage. 

The  shipowner  having  to  furnish  a  seaworthy  ship  is  bound 
to  provide  sufficient  ballast  and  dunnage  to  make  the  ship 
seaworthy  (q),  and  cannot  require  the  charterer  to  provide 
such  a  cargo  as  will  render  it  unnecessary  for  the  shipowner 
to  load  ballast  (r). 

The  shipowner  may  carry  freight-paying  merchandise  as 


(m)  NetDoU  r.  Royal  Exchange  Co^  vide  supra.    This  case  is  also  reported  in 

1  Times  L.  R.  178, 490,  bat  in  neither  report  are  the  grounds  of  the  jadgment 
yery  clear.  Before  Cave,  J.,  at  the  trial,  it  was  assumed  that  there  was  a  binding 
custom  to  load  on  deck  at  the  shipowner's  risk  :  Cave,  J.,  held  that  this  custom 
excluded  the  terms  of  the  bill  of  lading ;  that  therefore  the  shipowner  was  liable 
as  a  common  carrier,  but  that  as  the  goods,  owing  to  the  custom,  were  properly 
stowed  on  deck,  the  master  was  the  agent  of  the  shipper  in  making  a  jettuon,  and 
the  shipper's  only  right  was  to  a  general  average  contribution.  In  the  Court  of 
Appeal  it  was  held  that  there  was  no  such  binding  custom,  that  therefore  the 
goods  were  improperly  stowed  on  deck,  and  the  master  had  not  the  authority  of 
the  shipper  to  jettison  them ;  that  consequently  the  remedy  of  the  shipper  was 
not  for  a  general  average  contribution ;  and  that  the  shipowner  could  not  protect 
himself  by  the  exceptions  in  the  bill  of  lading,  because  those  exceptions  only 
applied  to  goods  properly  stowed.  The  House  of  Lords  in  Soyal  Exchange  Co. 
V.  Dixon  (1886),  12  App.  C.  11,  upheld  the  view  of  the  Court  of  Appeal. 

(n)  Vide  post^  Articles  90, 110. 

(o)  Mtcheaon  y.  NicoU  (1852),  7  Ex.  929. 

(p)  JSoyal  Exchange  Co.  y.  Dixon,  vide  supra. 

(q)  The  charterer  sometimes  contracts  to  ship  ballast  at  ship's  expense ;  and,  if 
so,  may,  in  the  absence  of  express  stipulation,  be  liable  for  delay  in  such  ship- 
ment :  see  for  such  stipulation,  SanguinetU  y.  Pacific  Steam  Navigation  Co,  (1877), 

2  Q.  B.  D.  238.  For  special  clausie  as  to  dunnage,  see  The  Cressington  (1891), 
P.  152 ;  where  it  was  held  that  the  certificate  of  a  suryeyor  on  the  point  before 
sailing  is  not  conclusiye  against  the  charterer,  even  when  the  charter  requires  such 
a  certificate  to  be  furnished.     Cf.  Sleigh  y.  Tyser  (1900),  2  Q.  B.  833. 

(r)  Moorsom  y.  Page  (1814>  4  Camp.  103  ;  Irving  y.  Clegg  (1834),  1  Bing. 
K.  C.  53;  SouihcanpUm  Colliery  Co.  y.  Clarke  (1870),  L.  R.  6  Ex.  53;  Weir 
y.  Union  S.S.  Co.  (1900),  A.C.  525.  ^ 
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ballast,  if  it  takes  no  more  room  than  ballast  would  have 
done,  cmd  does  not  interfere  with  the  cargo  shipped  by  the 
charterer  («). 

Note, — ^Dunnage  is  the  name  given  to  the  provision  made  in 
stowage  to  protect  goods,  by  the  nse  of  vanons  articles,  from 
damage  by  contact  with  the  bottom  or  sides  of  the  vessel. 

Case  1. — A  ship  was  chartered  '*  to  load  a  full  and  complete  cargo  of 
copper,  tallow,  hides,  or  other  goods  **  {t).  The  charterer  provided  tsdlow 
and  hides,  but  no  copper.  In  consequence,  the  ship  had  to  keep  in  her 
ballast,  and  so  lost  freight.  Held^  that  the  charterer  was  justified  in 
shipping  such  a  cargo  *'  (w). 

Case  2, — ^A  ship  was  chartered  "to  carry  a  full  and  complete  cargo 
of  merchandise,  100  tons  of  rice  or  sugar  to  be  shipped  previous  to  any 
other  cargo  as  ballast."  The  charterer  completed  the  loading  with  sucli 
light  goods  that  more  than  100  tons  of  ballast  were  required.  Held^  that 
the  shipowner  must  supply  it  (a?). 


Article  50. — Loading  and  Stevedores. 

In  the  absence  of  custom  or  express  agreement  it  is  the 
duty  of  the  owner  by  his  master  to  receive  and  stow  properly 
the  cargo,  which  is  brought  alongside  at  the  risk  and  expense 
of  the  shipper  (y).  If  the  master  or  shipowner  himself 
directs  the  stowage,  he  is  bound  to  exercise  the  same  skill 
as  a  properly  qualified  stevedore  (z).  If  he  fails  to  do  so,  the 
shipper  has  an  action  against  the  owner  and  master  (y). 

As  between  shipper  and  shipowner,  the  employment  of  a 
stevedore  by  the  owner  does  not  relieve  him  from  liability 
under  his  contract  to  carry  as  contained  in  the  bill  of  lading, 
and,  unless  protected  by  express  agreement,  he  will  therefore 


(«)  Towse  y.  Henderson  (1850),  4  Ex.  890.  SemUe^  the  shipowner  may  ase 
cargo  as  ballast  or  dunnage,  provided  it  can  be  so  stowed  as  to  take  no  harm, 
though  this  will  rarely  happen:  hence  dicittm  of  Sir  B.  Phillimore  in  I%e 
Marathon  (1879),  40  L.  T.  163,  at  p.  166. 

(f)  For  other  cases  on  special  charters  as  to  proportion  of  goods  to  be  shipped, 
see  CocXbum  v.  Alexander  (1848),  6  C.  B.  791;  Warren  v.  Feabody  (1849), 
8  C.  B.  800 ;  Capper  v.  Forster  (1837),  3  Bing.  N.  C.  938 ;  Southampton  8, 
Colliery  Co.  r,  Clarke  (1870),  L.  R.  6  Ex.  53. 

(ti)  MooraomT,  Page  (1814X  4  Camp.  103. 

(x)  Irving  y.  Clegg  (1834),  1  Bing.  N.  0.  53. 

(y)  Blaikie  v.  Stembridge  (1859),  6  C.  B.,  N.S.  894 ;  Sandeman  v.  Scurr 
(1866),  L.  R.  2  Q.  B.  86. 

(«)  Anglo-African  Co.  v.  Lamxed  (1866),  L,  R.  1  C.  P.  226 ;  Stoainston  r. 
Garrick  (1833),  2  L.  J.,  Ex.  255,  and  see  note  1,  post. 
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be  liable  for  damage  done  in  or  by  negligent  stowage  {a\ 
though  he  will  have  his  remedy  against  the  stevedore. 

In  all  these  cases  it  will  be  a  good  defence  to  shew  that 
the  shipper  was  aware  of  the  method  of  stowage,  and  made 
no  objection  (b). 

Whether  the  charterer  or  owner  is  ultimately  liable  for 
bad  stowage  will  depend  on  the  terms  of  the  charter  as  to 
stowage,  but  either  the  charterer  or  owner  will  have  his 
remedy  against  the  stevedore,  unless  the  damage  results 
from  defects  in  gear  supplied  by  the  ship  {e). 

The  owner  who  has  employed  a  stevedore  is  not  liable  to 
persons  damaged  in  the  course  of  the  stevedore's  work,  nnless 
the  damage  results  from  defects  in  gear  supplied  by  the  ship. 
In  any  other  case,  their  remedy,  if  any,  is  against  the 
stevedore  (i). 

Note  1. — Some  of  the  above  statements  seem  to  conflict  with 
tho  principle  that  the  employer  of  an  independent  contractor 
incurs  no  liability  for  the  acts  of  his  contractor  and  his  servants ; 
and  it  is  certainly  opposed  to  the  dictum  of  Willes,  J.,  in  Murray 
V.  Currie  (d) : — "  The  shipowner  would  not  have  been  liable  to 
the  charterer  (shipper),  if  the  wrongful  act  of  the  stevedore  had 
caused  damage  to  any  part  of  the  cargo."  But  the  principle  is 
subject  to  exceptions,  as  when  the  act  is  unlawful  or  in  its 
nature  dangerous,  or  is  work  which  the  employer  is  bound  by 
statute  or  common  law  to  perform,  or  is  controlled  or  interfered 
with  and  directed  by  the  employer  (e).  Now  it  is  clear  that 
the  work  of  loading  is  one  which  the  carrier  is  legally  bound  to 
perform  under  his  contract  of  carriage,  and  he  cannot  get  rid  of 
ids  liability  by  employing  an  independent  contractor,  though 
he  may  have  a  remedy  over  against  the  contractor.  Persons, 
however,  damaged  by  the  contractor's  negligence,  apart  from  the 
contract  of  carriage,  can  only  sue  the  contractor,  and  this  is  the 
explanation  of  Murray  v.  Currie  (d) ;  as  the  work  was  not  so 
dangerous,  per  «6,  as  to  bring  it  within  the  exception,  nor  did  the 


(a)  Sandeman  r.  Scarr^  vide  supra,  at  p.  44;  The  Figlia  Maggiore  (1868), 
L.  R.  a  A.  &  £.  106;  The  8t.  Cloud  (1863),  B.  &  L.  4;  ffayn  v.  CuUiford 
(1878),  4  C.  P.  D.  182. 

(6)  HvOchinim  t.  QuUm  (1858),  5  0.  B.,  N.S.  at  p.  162 ;  Hooill  t.  atephm- 
son  (1830),  4  C.  &  P.  469 ;  Ohrloff  v.  Bridccdl  (1866),  L.  R.  1  P.  C.  231 ;  Major 
V.  White  (1835X  7  C.  &  P.  41. 

(o)  See  cases  post,  p.  121,  and  notes.  The  owner  is  primarily  liable  to  pay  the 
stevedore.    See  Eastman  v.  Harry  (1876),  33  L.  T.  800. 

(d)  Murray  v.  Omrie  (1870),  L.  R.  6  C.  P.  24. 

(«)  See  Macdonell  on  *'  Master  and  Servant,"  pp.  262-270. 
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employer  control  the  contractor's  work.  The  ordinary  direc- 
tions to  a  stevedore,  as  to  where  he  should  stow  goods,  not 
involving  instmctions  as  to  how  he  should  stow  them,  will  not 
be  sufficient  to  bring  the  employer  within  this  exception.  The 
dictum  of  Willes,  J.,  is  therefore,  it  is  submitted,  unsound. 

Note  2. — It  is  very  usual  to  find  a  provision  in  charterparties 
whereby  the  charterer  secures  the  right  to  appoint  a  stevedore, 
and  under  such  a  clause  a  question  often  arises  whether  a  steve- 
dore so  appointed  is,  as  between  the  owners  and  the  charterers  (/), 
the  servant  of  the  owners  or  the  charterers.  In  Blaikie  v. 
Stewhridge  (g)^  where  there  was  a  clause  in  the  charter,  "  steve- 
dore to  be  appointed  by  the  charterer  but  to  be  paid  by  and  act 
under  the  captain's  orders,*'  and  the  claim  was  by  a  shipper 
against  the  master  not  upon  a  biU  of  lading  but  in  tort,  it  was 
held  that  the  stevedore  was  not  the  master's  servant.  In  the 
Exchequer  Chamber  the  decision  in  favour  of  the  master  was 
affirmed  on  the  ground  that  he  had  committed  no  breach  of 
contract  or  of  duty,  but  Bramwell,  B.,  doubted  whether  the 
stevedore  was  not  the  master's  (the  owner's?)  servant.  In 
the  Catherine  Chalmers  (h\  with  a  clause  that  the  vessel  should 
••  be  stowed  by  charterer  s  stevedore  at  the  expense  and  risk  of 
the  vessel,"  Sir  E.  Phillimore,  upon  the  authority  of  Blaikie  v. 
Slemhridge  (jg),  held  that  the  owners  were  not  responsible  to  the 
charterers  for  bad  stowage.  But  this  decision  must  be  erroneous, 
for  it  gives  no  effect  to  the  words  "and  risk,"  which  were 
doubtless  inserted  in  view  of  this  very  point. 

On  the  other  hand,  there  have  been  several  cases  in  which  it 
has  been  decided  that  the  stevedore  was  the  servant  of  the 
shipowners.  In  Sack  v.  Ford  (i\  the  charter  contained  a  clause, 
"  the  charterers  are  to  have  liberty  to  employ  stevedore  and 
labourers  to  assist  in  the  .  .  .  stowage  of  the  cargo ;  but  such 
stevedores  being  under  tiie  control  and  direction  o?  the  master, 
the  charterers  are  not  in  any  case  to  be  responsible  to  the  owners 
for  damage  or  improper  stowage  .  .  .  the  liability  of  owners 
shall  remain  the  same  as  if  they  were  carrying  out  a  voyage 
on  their  own  account."    The  charterers  sued  the  owners  for 


(  /  )  As  between  the  owDert  and  consignees  or  indorsees,  if  the  latter  are  ignorant 
of  the  provisions  of  the  charter,  and  if  under  the  charter  the  owners  retain 
possession  and  control  of  the  ship,  an  appointment  of  a  stevedore  by  the  char- 
terers will  not  absolve  the  owners  from  responsibility  for  bad  stowage.  Swainaton 
V.  Oarrick  (1833),  2  L.  J.  Er.  255;  Sandeman  v.  5biirr(1866),  L.  R.  2  Q.  B.  86. 

(g)  (1859),  6  C.  B.,  N.S.  894,  Er.  Ch.  904.  In  Swainston  v.  Garriok  (v.  «.) 
where,  by  an  arrangement  outside  the  charter,  the  charterers  had  appointed  their 
own  stevedore,  the  claim  was  by  the  owners  against  the  master,  to  reoover  the 
amount  of  damages  which  the  owners  had  been  fonnd  liable  to  pay  to  certain 
consignees  for  negligent  stowage.  It  was  held  that  the  master's  primd  facie 
obligation  to  his  owners  of  careful  stowaee  was  removed  by  their  allowing  the 
charterers'  stevedore  to  take  his  place  in  the  matter. 

(A)  (1875),  32  L.  T.  847. 

(0  (1862>  13  C.  B.,  N.S.  90, 
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negligent  stowage,  and,  under  the  speoial  terms  of  the  clause, 
snooeeded.  In  The  Helene  (h\  the  olaim  for  negligent  stowage 
was  made  by  indorsees  of  a  biU  of  lading  against  the  shipowners. 
The  charter  oontained  a  clause,  <*  charterers  being  allowed  to 
appoint  a  head  stevedore,  at  the  expense  and  under  the  inspec- 
tion and  responsibility  of  the  master  for  proper  stowage ; "  and 
it  was  proved  that  the  charterer,  who  was  the  shipper,  saw  and 
approved  of  the  manner  of  stowage.  The  plaintiffs  recovered, 
and  Dr.  Lushington  intimated  his  opinion  that  under  this  clause 
the  charterers  might  have  recovered  against  the  owners  (Z). 
In  Steinman  v,  Angier  (m)  the  stevedore  was  appointed  by  the 
charterer  but  paid  by  tne  shipowner.  It  was  held  that  the 
shipowner  was  not  protected  by  an  exception  of  "  thieves  **  in 
the  bills  of  lading  against  a  claim  for  goods  stolen  after  loading 
by  the  stevedore's  men ;  and  the  principle  of  the  decision  was 
that  such  an  exception  does  not  cover  thefts  by  the  owner's 
servants.  In  Harris  v.  Beat  (n)  the  charterparty  provided : 
"  Stevedore  to  be  appointed  by  tne  charterers  in  London  only, 
but  employed  and  paid  for  by  owners  at  current  rate."  In  a 
claim  by  the  owners  for  demurrage,  alleged  in  part  to  be  due  to 
the  conduct  of  the  stevedore  thus  appointed,  it  was  held  that 
the  stevedore  was  not  the  servant  of  the  charterers. 

Of  all  the  above  cases,  it  will  be  noticed  that  The  Catherine 
Chalmers,  Sack  v.  Fard^  and  Harris  v.  Best  are  the  only  ones  in 
which  the  question  was  raised  as  between  charterers  and  owners. 

No  general  rule, it  is  submitted,  can  be  derived  from  these  cases, 
nor  from  the  principles  laid  down  in  Quarman  v.  Burnett  {nn\ 
Probably  each  case  depends  upon  its  own  circumstances,  and, 
to  use  the  words  of  Esher,  M.B.,  in  Harris  v.  Best  (o) :  *'  Some- 
times it  is  stipulated  that  the  charterer  is  to  employ  and  pay  a 
stevedore,  and  if  he  is  to  employ  a  stevedore  to  stow  the  cargo, 
then  he  is  liable  for  the  consequences  of  bad  stowage.  There 
is  also  another  way  in  which  the  arrangement  is  made.  The 
charterer  may  desire  to  have  good  stowage,  but  yet  not  to  be 
under  any  obligation  for  the  stevedore's  actions ;  the  charterer 
makes  a  contract  with  the  shipowner  that  the  shipowner  shall 
employ  a  stevedore,  to  be  appointed  or  nominated  by  the 
charterer.  In  such  a  case  the  shipper  nominates  a  good  steve- 
dore, and  then  leaves  him  to  be  the  servant  of  the  shipowner, 
just  as  if  he  had  been  nominated  by  the  shipowner."  When  it 
is  considered  that  primd  facte  it  is  the  duty  of  the  shipowner  to 

(*)  (1865),  B.  &  L,  415. 

(0  Ibid.,  at  p.  424.  In  the  Privy  Council  (ibid,  429)  the  judgment  was  re- 
yenied  on  the  ground  that  there  was  no  negligent  stowage  in  fact,  but  no  opinion 
was  given  upon  the  point  now  in  consideration. 

(m)  (1891),  1  Q.  B.  619.  The  precise  words  of  the  charterparty  as  to  the 
stevedore  do  not  seem  to  be  reported. 

(n)  (1892),  7  Asp.  M.  L.  C.  272. 

inn)  (1840),  6  M.  &  W.  499. 

(q)  7  Asp.  M.  I,  C,  at  p.  274. 
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seonre  proper  stowage  of  the  cargo,  it  seems  probable  tbat  in 
most  oases  the  latter  rather  than  the  former  of  the  results 
described  in  this  passage  is  the  right  one. 

Case  1. — A  ship  was  chartered  by  C.  to  load  a  cargo  not  exceeding 
what  the  ship  could  reasonably  carry,  "  C.'s  stevedore  to  be  employed  by 
the  ship,  and  the  cargo  ...  to  be  brought  alongside  at  G.*s  risk  and 
expense."  C.  did  not  appoint  a  stevedore,  and  the  owners  did  not  load 
a  full  cargo.  Held,  that  the  condition  that  0.  should  appoint  a  stevedore 
was  not  a  condition  precedent ;  that,  even  if  he  did  not,  the  owners  and 
their  master  were  bound  to  take  on  board  as  much  cargo  as  the  ship 
could  reasonably  carry,  and  that  the  master  was  bound  to  use  the  same 
skill  as  a  qualified  stevedore  in  stowing  it  (|>), 

Ca$e  2. — C.  chartered  a  ship  from  A.,  with  a  clause,  "stevedore  of 
outward  cargo  to  be  appointed  by  charterer,  but  to  be  paid  by  and  act 
imder  captain's  orders."  Other  shippers,  knowing  of  the  charter,  shipped 
goods  which  were  stowed  by  the  stevedore  appointed  by  the  charterer ; 
the  captain  did  not  interfere  with  their  stowage.  Held,  that  the  shipper 
could  not  sue  the  master  for  bad  stowage  (9). 

Case  3. — A.  chartered  a  ship  to  C,  to  sail  to  X.,  and  load  from  C.'s 
agents  there,  **  cargo  to  be  stowed  at  merchant's  risk  and  expense."  Gk)ods 
were  shipped  by  P.,  ignorant  of  the  charter.  The  stevedore  was  appointed 
by  the  charterers,  though  ultimately  paid  by  owners.  Edd,  that  F. 
could  sue  A.  on  bills  of  lading  sisned  by  the  master  (r). 

Caee  4. — E.,  a  stevedore,  in  unloading  A.'s  ship,  employed  L.,  a  member 
of  A.'s  crew,  assigned  to  him  by  A.,  but  under  the  orders  of  and  paid  by 
E.  Through  L.'s  negligence,  M.,  a  fellow-workman,  was  injured.  Hdd, 
tbat  E.,  and  not  A.,  was  liable  (s). 

Case  6. — C.  sued  A.  and  E.  his  captain,  for  negligent  stowage  of  A/s 
ship,  chartered  by  C,  whereby  she  carried  less  cargo  than  she  might 
have  done.  A.  proved  that  G.  and  his  broker  were  on  board  from  time 
to  time  during  the  loading,  saw  what  was  being  done,  and  made  no 
objection  to  it.    Held,  a  go^  defence  (f). 

Note, — ^For  the  practice  in  loading  general  ships  in  London, 
LiYeri>ool,  Glasgow,  Bristol,  and  Hull,  see  Appendix  II.,  ;po8t. 


Article  51. — Maters  Beeeipt. 

On  delivery  of  goods  by  a  shipper  to  the  shipowner  or 
his  agent,  the  shipper  will,  unless  there  is  a  custom  of  the 


fi 


(p)  Anglo-African  Co.  v.  Zamzed  (ISeS),  L.  R.  1  C.  P.  226. 

Iq)  Blaikie  t.  Stembridge  (1859),  6  C.  B.,  K.S.  894. 

(r)  Sandeman  r.  Scurr  (1866),  L.  R.  2  Q.  B.  86.  Sembie,  that  A.  could  sue  C. 
for  any  damages  F.  recovered  from  bim.  Bed  cf.  Bcmmvoll  y.  Oilchrest  (1892), 
1  Q.  B.  253,  where  the  ship  was  oat  of  its  owner's  possession  and  control ;  here 
the  owner  would  not  be  liable. 

(«)  Murray  v.  Oarrie  (1870),  L.  R.  6  C.  P.  24. 

(0  Ohrhff  V.  BriBoall  (1866),  L.  R.  1  P.  C.  231 ;  but  the  knowledge  of  the 
lighterman  who  bronght  the  goods  to  the  ship  will  not  be  sufficient  to  affect  the 
shipper:  Figlia  Maggiore  (1868),  L.  R.  ^  A.  $  E.  10^, 
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port  to  the  contrary  (u\  obtain  a  document  known  as  a 
**  motels  receipt.^'  Apart  from  special  contract  (x)  the  goods 
are  then  in  the  shipowner's  possession  and  at  his  risk  (y). 

As  a  general  role  the  person  in  possession  of  the  mate's 
receipt,  where  one  exists,  is  the  person  entitled  to  bills  of 
lading,  which  should  be  giyen  in  exchange  for  that  receipt, 
and  he  can  sue  for  wrongful  dealing  with  the  goods.  The 
shipowner  will  be  justified  in  deliyering  bills  of  lading  to 
him  if  he  has  received  no  notice  of  and  does  not  know  of 
other  claims  (z). 

But  the  mate's  receipt  is  also  a  recognition  of  property 
in  any  person  named  therein  as  owner,  an  acknowledgment 
that  the  shipper  holds  the  goods  on  his  account  (a).  The 
master  will  therefore  be  justified  in  deliyering  bills  of  lading 
to  such  a  person ;  or  to  a  person  proved  to  be  owner  of  the 
goods  (6),  even  though  the  mate's  receipt  is  not  produced, 
if  he  has  received  no  notice  of  other  claims  and  is  satisfied 
the  goods  are  on  board  (e). 

Mere  indorsement  or  transference  of  the  mate's  receipt 
without  notice  to  the  shipowner  or  his  agent  does  not  pass 
the  property  in  the  goods,  and  a  custom  to  that  effect  has 
been  held  bad  (e), 

(u)  Thus  in  the  port  of  London  a  ^  mate's  reoeipt "  is  only  gi^en  for  water- 
borne  goods,  and  not  for  goods  sent  to  the  docks  bj  land.  For  these  latter  the 
corresponding  document  is  the  wharfage  note  issued  by  the  dock  company,  who 
receiye  a  tnc^^s  receipt  from  the  ship.    See  Appendix  If. 

(a;)  See  note  2,  p.  123.  Such  special  contract  may  also  be  contained  in  the 
shipping  note  tendered  by  the  shipper  and  sigoed  by  or  for  the  shipowner.  Thus 
in  Armstrong  y.  Mian  (1892),  8  Times  L.  K.  613,  the  shipping  note  contained 
the  clause  **  no  goods  to  be  received  on  board  unless  a  clean  receipt  can  be  given." 
The  captain  received  the  goods,  but  would  not  give  a  **  clean  receipt;  **  and  the 
shipper  was  held  entitled  to  demand  his  goods  back. 

(y)  British  Columbia  Co.  v.  Nettleship  (1868),  L.  R.  3  G.  P.  499 ;  Cobban  v.  Downe 
(1803),  5  Esp.  41.  The  shipowner  will  hold  them  on  the  terms  of  his  usual  bill 
of  lading,  even  before  its  signature ;  but  this  is  frequently  expressly  provided  for 
in  the  mate's  receipt.  Cf.  JJe  Clermont  v.  Oeneral  Steam  Navigation  Co.  (1891), 
7  Times  L.  B.  187.  Semble^  that  the  risk  is  only  that  of  an  ordinary  bailee  until 
shipment.    NottOohn  v.  Bichter  (1886),  18  Q.  B.  D.  63. 

(z)  Craven  v.  Byder  (1816),  6  Taunt.  433 ;  Thompson  v.  TVoiV  (1826),  6  B.  &  C. 
36 ;  Folk  V.  lUtcher  (1865),  18  C.  B.,  NJS.  403. 

(a)  Evans  T.  Nichot  (1841),  3  M.  &  G.  614;  Craven  v.  Byder  (1816),  6  Taunt. 
433.    The  majority  of  receipts  do  not  contain  an  owner's  name. 

(6)  Cowasjee  v.  Thompson  (1845),  5  Moore,  P.  C.  165. 

(c)  Hathesing  v.  Laing  (1873),  L.  R.  17  £q.  92.  In  practice  lightermen  and 
agents  frequently  detain  the  maters  receipt  as  security  for  disputed  accounts ;  but 
shipowners  in  these  cases  often  disregard  the  mattes  reoeipt  and  deliver  bills  of 
lading  to  the  shipper. 
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Statements  in  the  mate's  receipt  are  not  conclusive  against 
the  shipowner,  but  throw  on  him  the  burden  of  disproving 
them  {d). 

Note  1. — A  clean  receipt  is  one  in  which  the  acknowledgment 
of  the  receipt  of  the  goods  is  not  qualified  by  any  reservation  as 
toHheir  quality  or  quantity  (e).  So  also  a  clean  hiU  of  lading 
18  one  in  which  there  is  nothing  to  qualify  the  admission 
that  so  manv  packages  are  shipped  in  good  order  and  well 
conditioned  {/). 

Note  2. — The  bill  of  lading  sometimes  provides  expressly  when 
the  ship's  responsibility  shall  commence ;  e.g.  ''  when  goods  are 
taken  in  from  a  lighter,  when  the  goods  are  over  the  ship's  deck 
level  with  the  rail ; "  or  "  it  is  expressly  stipulated  that  the 
goods  mentioned  in  this  bill  of  lading,  while  awaiting  ship- 
ment on  any  quay  or  lighter  in  Liverpool,  shall  be  at  risk  of 
shipper;"  or  *'the  cargo  to  be  taken  from  the  bank  of  the 
river  ...  by  the  ship's  boats  and  crew  at  ship's  risk  and 
expense  "  {g). 

The  shipowner  usually  requires,  as  a  condition  of  his  assuming 
liability  for  the  goods,  that  they  shall  be  correctly  marked,  e,g, : 
''  The  shippers  to  mark  each  package  before  shipment  with  the 
name  of  the  port  of  destination  in  letters  of  two  inches  in  length 
at  least,  otherwise  the  owners  to  be  free  from  all  responsibility 
for  the  goods  " ;  or,  ^  The  ship  will  not  be  responsible  for  correct 
delivery,  unless  each  package  be  distinctly,  correctly,  and  per- 
manently marked  by  the  merchant  before  shipment  with  a  mark, 
number,  and  address,  and  also  with  the  name  of  the  port  of 
delivery,  which  last  must  be  in  letters  not  less  than  two  inches 
long"  (A). 

Case  1. — F.,  shippers,  delivered  to  A.'s  servants  on  the  quay  goods  for 
shipment  by  A.'s  vessel  alongside,  and  received  a  maters  receipt ;  one  of 
the  cases  was  left  behind.    Edd,  that  A.  was  liable  for  its  loss  (i). 

Case  2. — F.  sold  sugar/,  o.  6.  to  H. :  F.  shipped  the  sugar  on  A.'s  ship, 
receiving  a  "mate's  receipt" — '* Received  on  board  the  X.  for  and  on 
account  of  F."  H.  resold  to  K. ;  E.  obtained  bills  of  lading  from  A.'d 
captain.    13efore  the  ship  sailed  H.  failed.   F.  claimed  to  stop  in  transitu. 


(d)  Biddulph  V.  Bingham  (1874),  80  L.  T.  80. 

(tf)  Armstrong  y.  Allan  (1892),  8  Times  L.  R.  618. 

(/)  Bestitution  S,S,  Co.  v.  Pirie  (1889),  61  L  T.  at  p.  833. 

(g)  See  Nottdbohn  v.  Bichter  (ISSQ),  18  Q.  B.  D.  S3. 

(A)  For  an  example  of  the  working  of  a  similar  exception,  see  Oox  y.  Bruce 
(1886),  18  Q.  B.  D.  147 ;  Parsons  v.  Ifew  Zealand  8,8.  Co.  (1901),  1  Q.  B.  548. 
In  the  latter  case  it  was  held  hj  Smith,  M.R.,  and  Collins,  L  J.,  Romer,  L.  J.,  doubt- 
ing, that  **  oorrectly  marlced  "  meant  *'  marlced  in  accordance  with  the  marks  on 
the  bill  of  lading." 

(0  British  Columbia  Co,  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499.  The  delivery 
most  be  to  a  recognised  agent  of  the  shipowner,  as  master,  mate,  super-cargo,  or 
dock  company,  not  merely  on  board  the  ship,  or  to  the  crew.  Colbban  v.  Downe 
(1803),  5  £8p.  41 ;  Mackenzie  v.  Bowe  (1810),  2  Camp.  482. 
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The  jury  found  that  by  Bhipping  under  the  mate's  receipt  F.  did  not 
intend  to  divest  his  lien.  Eeld^  that  F.  was  entitled  to  the  bills  of  lading, 
and  not  E.,  the  property  being  still  in  F.  (Jc), 

Case  3. — F.  sold  goods  to  H./.  o.  &.,  took  a  bill  from  H.  in  nayment, 
and  shipped  them  on  A/s  ship,  getting  mate's  receipt.  H.  failed  while 
the  bill  was  running.  F.  claimed  to  stop  in  tranHtu,  A.'s  capt^n  had 
made  out  the  bills  of  lading  in  H.'s  name,  without  production  of  mate's 
receipts.  Eeldy  that  F.,  being  absolutely  paid  by  bill  (0,  the  right  to 
stop  in  tranniu  was  goue ;  that  the  property  was  therefore  in  G.,  and 
that  the  possession  by  F.  of  the  mate's  receipts  was  immaterial  (m\ 

Caae  i. — H.,  acting  as  agents  for  G.  F.,  bought  goods  and  shipped 
them  in  A.'s  vessel,  chartered  to  G.  F.,  obtaining  a  mate's  receipt  for 
them.  G.  F.  indorsed  the  receipts  to  H.,  who  kept  them  as  security  for 
their  payn^ent  by  G.  F.,  but  gave  no  notice  to  A.'8  captain.  G.  F. 
obtained  bills  of  lading  from  the  captain,  and  indorsed  them  to  a  bank. 
The  bank  and  H.  both  claimed  the  goods.  H.  set  up  a  custom  of  Bombay 
that  mate's  receipts  were  negotiable  instruments,  indorsement  of  which 
passed  the  property,  and  that  captains  were  bound  not  to  give  bills  of 
lading  except  on  the  production  of  the  mate's  receipt  Hdd^  that  such 
a  custom  was  bad ;  that  A.'s  captain,  knowing  G.  F.  to  be  the  owners  of 
the  goods,  and  having  no  notice  of  any  other  claim,  was  iustified  in 
giving  bills  of  lading  to  G.  F.,  and  that  the  holders  of  the  bills  of  lading 
had  precedence  over  the  holders  of  the  mate's  receipts  (n). 

Case  5. — F.  shipped  goods  in  A.'s  ship,  and  received  a  mate's  receipt : 
"Received  on  bc^rd  the  A.  from  F.,  to  be  delivered  to  G."  F.  had 
arranged  with  G.  that  these  goods  should  be  consigned  to  him  as  security 
for  advances,  and  forwarded  the  receipt  to  G.  F.  failed,  and  A.  claimed 
a  lien  on  the  goods  for  other  debts  due  from  F.  to  A.  Etid^  that  G.,  as 
holder  of  the  mate's  receipt,  acknowledging  that  the  goods  were  held  to 
be  delivered  to  him,  was  entitled  to  sue  A.  for  the  goods  (o). 

Case  6. — G.  verbally  chartered  a  ship  from  A.,  and  loaded  in  it  iron 
supplied  by  H.  A.'s  mate  gave  a  receipt  for  330  tons ;  there  was  no  bill 
of  lading.  On  arrival  there  were  only  326i  tons  of  iron.  G.  had  paid  H. 
for  330  tons,  on  the  mate's  receipt  G.  sued  A.  for  the  price  of  3^  tons 
short.  A.'s  mate  proved  that  he  had  delivered  all  he  had  received.  Edd^ 
that  A.  was  not  liable,  the  mate's  receipt  being  only  prima  facit  evidence, 
which  A.  could  contradict  (|>). 


Artide  52. — Shipped  in  Good  Condition. — Weighty  Valuer  and 
Contents  tmhnown — Quality  and  Quantity  wnhnoum. 

The  insertion,  in  addition  to  the  first,  of  either  of  the  last 
two  clauses  in  the  bill  of  lading  by  the  master  or  broker 
repudiates  his  liability  for  any  description  of  the  weight  or 


I 


k)  Craven  v.  Syder  (1816),  6  Taunt  433. 
^0  See  Article  64. 

(m)  CouHUjsev.  Thompson  (1845),  5  Moore,  P.  C.  165. 
(n)  Eathesing  v.  Xatii^(1873),L.  R.  17  Eq.  92. 
(o)  Evans  v.  Niohol  (1841),  3  M.  &  G.  614. 
(p)  Bidduiph  Y,  Bingham  (1874),  30  L.  T.  30. 
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contents  of  the  goods  contained  in  the  bill  of  lading ;  but  he 
is  bound  to  carry  and  deliyer  safely  the  goods  received  by 
him,  whatever  their  contents  or  weight  may  be  (q). 

These  clauses  only  admit  as  against  the  shipowner  that  a 
package  was  shipped  externally  to  all  appearances  in  good 
condition  (r).  A  mate's  receipt  (s)  or  bill  of  lading  (t) 
which  qualifies  this  admission  is  not  a  '^  clean  receipt"  or  a 
"  clean  bill  of  lading." 

If  such  goods  are  delivered  damaged  the  shipper  must 
give  prima  facie  evidence  either  that  they  were  shipped 
in  good  condition  internally,  or  that  the  damage  resulted 
from  some  external  cause  within  the  control  of  the  ship- 
owner (u). 

Case  l.—D.y  C.*8  broker,  signed  a  bill  of  lading  to  P.  for  thirty-three 
tons  of  manganese;  the  bill  contained  the  printed  words:  "Weight, 
contents,  and  value  unknown."  On  arrival  the  ship  only  delivered 
twenty-six  tons,  and  it  was  admitted  that  no  more  had  been  shipped. 
Heldy  that  such  a  bill  only  meant  "  a  certain  quantity  of  manganese  has 
been  shipped  which  for  purposes  of  freight  is  sidd  by  the  shipper  to 
amount  to  so  much,  but  I  do  not  pretend  or  undertake  to  \now  whether 
that  statement  of  weight  is  correct"  (x). 

Case  2. — F.  delivered  to  A.  for  shipment  goods  described  in  the  bill  of 
lading  F.  tendered  for  signature  as  "  linen  goods."  A.'8  captain  signed 
the  bill  of  lading,  after  stamping  it,  "Weight,  value,  and  contents 
unknown.'     The  goods  were  really  silk  goods,  the  misdescription  being 


(q)  Jessel  v.  Bath(\%^l\  L.  R.  2  Ex.  267 ;  Lebeau  v.  General  Steam  Namgation 
Co.  (1B72),  L.  R.  8  C.  P.  88.  As  to  burden  of  proof  of  non-shipment,  see 
Smith  v.  Bedouin  Co.  (1896),  A.  C.  70,  and  Article  20. 

(r)  The  Peter  der  Orosse  (1875),  1  P.  D.  414;  but  see  Craig  v.  Delargy 
(1879),  6  Sc.  Sess.  Cases,  4th  Ser.  1269;  WUzler  v.  Colline  (1879),  85  Am.  Rep. 
327. 

(«)  Armstrong  v.  Allan  (1892),  8  Times  L.  R.  613. 

(0  BesUtiOion  8.8,  Co.  y.  Firie  (1889),  61  L.  T.  at  p.  333,  and  see  NoU 
1,  p.  123. 

(u)  The  Ida  (1875),  32  L.  T.  541.  The  Frosperino  Palasso  (1873),  29  L.  T. 
622 ;  which,  however,  is  reversed  in  ZW  /(fo,  so  far  as  it  laid  down  as  a  rule  of 
law  that  the  shipper  must  always  prove  affirmatively  good  condition  on  ship- 
ment. He  must  primd  facie  negative  inherent  vice  of  the  goods,  which  he  can  do 
by  shewing  that  the  damage  is  obviously  due  to  an  external  cause.  See  also 
Williams  v.  Dobbie  (1884),  11  Sc.  Sess.  Cases,  4th  Ser.  982.  The  non-arrival  of 
the  vessel  at  her  destined  port  is  not  even  primd  fade  evidence  of  negligence : 
Boyson  r.  Wilson  (1816),  1  Stark.  236.  The  arrival  of  the  vessel,  but  non- 
arrival  of  the  goods,  is  snch  primd  facie  evidence:  The  Xantho  (1886)^  2  Times 
L.  R.  704. 

(ar)  Jessel  v.  Bath  (1867),  L.  R.  2  Ex.  267.  See  also  Tvlly  v.  Terry  (1873), 
L.  R.  8  C.  P.  679 ;  Corns  v.  Bingham  (1853),  2  E.  &  B.  836,  where,  on  a  sale  of 
cargo  afloat  bv  bill  of  lading,  held,  that  payment  was  to  be  made  on  the  amount 
in  the  bill  of  lading,  and  not  the  amount  actually  delivered :  and  Article  141, 

fiOSt, 

Digitized  by  VjUUVLC 


126  CESSER  CLAUSE. 

inadvertent  and  not  frandulent.  In  transit  two  pieces  of  silk  were  lost, 
and  F.  claimed  their  value  from  A.  Eddy  that  the  effect  of  the  words 
stamped  was  to  do  away  idth  the  description  in  the  bill  of  lading,  the 
contract  being  to  carry  the  package  whatever  its  contents  might  be  and 
declining  to  be  bound  by  any  statement  of  its  contents,  and  that  A.  was 
therefore  liable  (y). 

Case  8. — Goods  where  shipped  nnder  a  bill  of  lading,  ^Shipped  in 
l^od  order  and  condition  .  .  .  weight,  contents,  and  value  unknown.^ 
They  were  delivered  dirty  externally,  and  damag^  obviously  from  somo 
external  source.  Eeld^  that  the  bill  of  lading  was  evidence  that  exter- 
nally the  goods  had  been  shipped  in  good  order  and  condition  to  the  eye, 
and  that,  as  it  was  proved  prima  facie  that  the  damage  resulted  from 
some  external  source,  the  shipowners,  to  free  themselves,  must  prove 
that  the  goods  were  damaged  when  shipped  («). 

Case  4.— Ck)tton  seed  was  shipped  under  a  Wll  of  lading  "in  good 
order  and  well  conditioned ;  quantity  and  quality  unknown."  Edd^  that 
to  render  the  shipowner  liable  for  the  delivery  of  damaged  goods,  the 
shipper  must  prove  either  shipment  in  good  condition  or  damage  sustained 
on  the  voyage  through  fault  of  the  shipowner  (a). 


Article  53. — Cesser  Clause. 


Charters,  especially  those  made  by  English  agents  for 
foreign  principals,  frequently  contain  a  clause  to  the  effect 
that  the  charterer's  liability  shall  cease  on  shipment  of  the 
cargo.  This  clause,  known  as  the  'Mien  and  exemption 
clause,"  or  ** cesser  clause"  (J),  is  usually  inserted  in  con- 
sideration of  the  granting  to  the  shipowner  of  a  lien,  which 
he  would  not  otherwise  possess,  on  the  cargo  for  demurrage 
and  dead  freight  {e). 

The  tendency  of  the  Courts  is  to  hold  that  the  exemption 
granted  to  the  charterer  is  co-extensive  with  the  lien  thus 
conferred  on  the  shipowner  {d). 


(y)  Leheau  v.  Oeneral  Steam  Navigation  Co,  (1872),  L.  R.  8  C.  P.  88.  The  case 
-  of  Bradley  v.  Dunipace  (1862),  1  H.  &  C.  521,  which  caused  much  difference  of 
judicial  opinion  at  the  time,  is  doubtful  law  now. 

(«)  The  Peter  der  Orosae  (1875),  1  P.  D.  414.  If  the  damage  had  not  been 
obviously  external,  the  shipper  must  hare  connected  it  in  some  way  with  the 
shipowner. 

(a)  The  Ida  (1875),  82  L.  T.  541. 

(6)  E.g. :  "  This  charter  being  entered  into  on  behalf  of  others,  all  liability  of 
the  parties  signing  to  cease  after  shipment  of  cargo,  in  consideration  of  which  it 
is  agreed  that  for  the  payment  of  all  freight,  dead  freight,  and  demurrage,  the 
said  owner  shall  hare  an  absolute  lien  and  charge  on  the  said  cargo." 

(c)  See  Article  161. 

(d)  Clink  Y.  Badford  (1891),  1  Q.  B.  625  (C.A.);  Hansen  v.  /TarroW  (1894% 
1  Q.  B.  612  (C.A.);  Dunlop  v.  Balfour  (1892),  1  Q.  B.  507  :  see  especially  the 
judgment  of  Wright,  J.  See  also  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.,  at  p.  644, 
and  French  v.  Gerber  (1877),  2  C.  P.  D.,  at  p.  250. 
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Where  therefore  no  lien  at  all  has  been  granted  to  the 
shipowner,  the  Courts  have  been  slow  to  relieve  the  charterer 
from  liabilities  arising  either  before  or  after  the  shipment  of 
the  cargo  (e) ;  but,  where  the  words  make  it  clear  that  such 
was  the  intention  of  the  parties,  they  have  held  the  char- 
terer relieved  (/),  even  though  the  effect  of  such  a  decision 
was  to  leave  the  shipowner  without  remedy  {g). 

Similarly  where  a  lien  has  been  granted  to  the  shipowner 
the  Courts  have  held  the  charterer  excused  from  claims  for 
which  the  shipowner  has  a  lien  (A)  or  some  other  f  ecurity 
on  the  cargo  (i),  but  have  treated  him  as  liable  for  claims 
for  which  the  shipowner  has  no  such  Hen  (Jc\  or  which  the 
express  words  of  the  clause  shew  that  he  was  intended  to  be 
liable  for  (I). 

The  fact  that  the  charterer  is  also  the  consignee  of  the 
cargo  will  not  destroy  his  exemption  under  such  a  clause  (m), 
unless  he  is  consignee  under  a  bill  of  lading  incorporating 
and  so  reviving  the  liabilities  of  the  charter,  when  the  cesser 
clause  will  be  held  inapplicable  to  the  new  contract  as  regards 
liabilities  accruing  after  the  shipment  of  the  cargo  (w). 


(0  Christoffenen  v.  Hansen  (1872),  L.  R.  7  Q.  B.  509. 

( /)  OgleAy  y.  Yglesiaa  (1858),  E.  B.  &  E.  930 ;  Milvam  v.  Perez  (18G1), 
8  E.  &  £.  495. 

(g)  It  is  clear  that  the  charterer  is  relieved  by  the  cesser  clause  from  liabilities 
accruing  after  the  shipment  of  the  cargo;  there  has  been  a  conflict  of  opinion 
whether  he  was  in  addition  relieved  from  liabilities  accruing  before  such  ship- 
ment ;  and,  though  the  authorities  now  establish  that  he  is,  if  a  corresponding 
lien  is  given  to  the  shipowner,  yet  several  judges,  and  notably  Lord  Esher, 
while  recognising  that  the  authorities  are  so,  have  thought  that  on  principle 
the  decisions  should  have  been  the  other  way.  See  per  Brett,  J.,  in  Oray  v. 
Carr,  L.  R.  6  Q.  B.,  at  p.  637,  and  in  Kish  v.  Cory  (1876),  L.  R.  10  Q.  B.,  at 
p.  659 ;  also  per  Coleridge,  L.C.  J.,  in  the  latter  case,  at  p.  557,  and  per  Grove,  J., 
at  p.  662 ;  but,  as  the  latter  learned  Judge  says,  **  The  authorities,  however,  are 
too  strong  to  be  overruled  even  by  a  Court  of  Error." 

(A)  Francesco  v.  Ifassey  (1873),  L.  R.  8  Ex.  101;  Ktah  v.  Cory  (1875),  L.  R. 
10  Q.  B.  553;  Bannister  t.  Breslauer  (1867),  L.  R.  2  C.  F.  497 ;  SanguinHti  v. 
Pacific  Steam  Navigation  Co.  (1877),  2  Q.  B.  D.  238. 

(0  French  v.  Qerber  (1877),  2  C.  P.  D.,  at  p.  250. 

(k)  Clink  V.  Padford  (1891),  1  Q.  B.  625 ;  Hansen  v.  JSTorroW  (1894),  1  Q.  B. 
612;  Ihmlop  t.  Balfour  (1892),  1  Q.  B.  607;  Lockhart  v.  Folk  (1876),  L.  R.  10 
Ex.  132 ;  Francesco  v.  Massey^  vide  supra* 

(0  Lister  v.  Van  Eaansbergen  (1876),  1  Q.  B.  D.  269 ;  Pederson  v.  Lotinga 
(1857),  28L.T.,O.S.  267. 

(m)  Sanguinetii  v.  Pacific  Steam  Navigation  Co,  (1877),  2  Q.  B.  D.  238. 

(n)  Giillisohen  v.  Stewart  (1884),  13  Q.  B.  D.  867  (demurrage  at  port  of  dis- 
charge) ;  Brydenr,  NislmhrllSS4%  1  C.  &  E.  241  (demurrage  at  port  of  call); 
which,  it  is  submitted,  overrule  Barwioh  v.  Bumyeat  (1877);  36  L.  T.  260. 
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Case  1. — A  ship  was  chartered  with  no  provision  as  to  rate  of  loading 
or  demurrage  at  port  of  loading,  but  with  such  proyisions  relating  to 
the  port  of  discharge,  and  also  a  clause :  ''  The  charterer's  liability  under 
this  charter  to  cease  on  the  cargo  being  loaded,  the  owners  having  a  lien 
on  the  cargo  for  the  freight  and  demurrage.'*  On  a  claim  by  the  ship- 
owners for  damages  for  detention  at  the  port  of  loading,  hddt  that  as  no 
lien  was  given  for  such  damages  imder  the  name  '*  demurrage,"  the  cesser 
clause  did  not  free  the  charterers  (o). 

Case  2. — A  ship  was  chartered  at  a  lump  freight,  the  liability  of 
charterers  to  cease  on  the  vessel  being  loaded,  the  master  and  owners 
having  a  lien  on  the  cargo  for  all  freight  and  demurrage  under  the 
charter.  The  charterers  had  under  the  charter  the  privilege  of  rechar- 
teriog  the  vessel  at  any  rate  of  freight  without  prejudice  to  the  charter, 
the  captain  to  sign  bills  of  lading  •  •  •  at  the  current  or  any  rate  of 
freight  without  prejudice  to  the  charter. 

The  charterers  rechartered  and  presented  bills  of  lading  shewing  freight 
payable  by  weight  delivered  in  London  for  a  sum  sufficient  to  satisfy  the 
Uance  of  freight  due  under  the  charter.  The  captun  signed  them.  On 
the  voyage  the  cargo  diminished  in  weight  so  that  the  bill  of  hiding 
freight  waa  not  sufficient  to  cover  the  freight  due  under  the  charter, 
leaving  a  balance  still  unpcud.  The  shipowners  sued  the  charterers  for 
this  bSance.  The  charterers  pleaded  the  cesser  clause.  Eeld^  no  defence, 
as  the  cesser  clause  only  relieved  the  charterers  to  the  extent  to  which 
an  effective  lien  was  given  to  the  shipowners  (|9). 

Note. — The  importance  of  the  deciflion  in  Hansen  v.  Harrold 
( j?)  is  in  the  frequent  eases  where,  there  being  a  cesser  clause  in 
the  charter  with  a  lien  for  demurrage,  demurrage  is  alleged  to 
have  been  incurred  at  the  port  of  loading,  but  is  disputed.  The 
captain  is  asked  under  the  terms  of  the  charter  to  sign  bills  of 
lading  as  presented,  which  give  no  lien  for  demurrage.  He 
fears  that  if  he  does  so,  the  cesser  clause  will  prevent  his  owners 
from  recovering  demurrage  at  all.  It  appears  to  foUow  from 
Hansen  v.  Harrold  (p)  that,  if  owing  to  the  terms  of  the  bill  of 
lading  the  shipowner  has  no  effective  lien  for  demurrage,  the 
charterer  will  not  be  relieved  by  the  cesser  clause,  from  a  claim 
for  demurrage.  See,  for  a  dispute  of  this  kind  settled  by 
agreement,  Anderson  v.  English  Co.  {q)  ;  other  similar  cases  have 
arisen  in  arbitrations.  The  decision  in  Janentsky  v.  Langridge 
(r)  does  not  conflict  with  this,  for  if  the  cesser  clause  did  not 
operate  because  there  was  no  lien  for  the  freight  unpaid,  yet 
the  charterers  were  only  liable  on  right  delivery  of  the  cargo 
which  had  not  taken  place.  The  chief  difficulty  in  the  inter- 
pretation of  the  clause  arises  from  the  term  "  demurrage,"  which 
strictly  means  an  agreed  and  certain  sum  payable  under  the 
contract  for  delay  beyond  the  agreed  lay-days;  but  may  iJso  be 
taken  more  widely  to  mean  the  unliquidated  damages  payable 

(o)  Clink  V.  Radford  (1891),  1  Q.  B.  625  (C.A.). 

(jp)  Hansen  v.  Harrold  (1894),  1  Q.  B.  612  (C.A.) :  see  Williams  v.  Canton  Co. 
(1901),  A.  C.  462. 
(q)  (1895),  1  Com.  Cases,  85. 
(r)  (1895),!  Com.  Cases,  90. 
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for  breach  of  the  implied  covenant  to  load  within  a  reasonable 
time,  known  in  law  as  ''  damages  for  detention  "  (b\  and  the 
term  appears  often  to  be  nsed  commercially  in  this  wider  sense. 
The  cases,  though  contradictory,  appear  to  ^eld  the  rnles 
laid  down  in  the  next  article,  as  to  charters  containing  a  '*  cesser 
clause,"  and  a  lien  for  "  demurrage/' 


Article  54. — Demurrage  and  Cesser  Clause. 

Where  no  demurrage  in  the  strict  sense  of  the  term  (J)  is 
stipulated  for  in  the  provisions  as  to  lay-days,  but  a  lien  for 
demurrage  is  given  by  the  cesser  clause  to  the  shipowner, 
such  a  lien  will  include  damages  for  detention  at  the  port 
of  loading,  and  the  charterer  will  therefore  not  be  liable  for 
such  damages  {u). 

Where  demurrage  in  the  strict  sense  of  the  term  is  stipu- 
lated for  in  the  charter,  after  provisions  as  to  both  loading 
and  discharging,  it  applies  to  both :  if  then  a  lien  for  demur- 
rage is  given  together  with  a  cesser  clause,  such  a  lien 
applies  only  to  demurrage  in  the  strict  sense  {x)  [and  not  to 
damages  for  detention  beyond  the  agreed  days  on  demur- 
rage] {y).  The  charterer  will  therefore  be  freed  from 
liability  for  demurrage  at  the  port  of  loading  (2;)  [but  not 
for  damages  for  detention  at  the  port  of  loading  (a)]  (6). 

Where  there  is  a  stipulation  for  demurrage  at  the  port  of 
discharge,  but  none  at  the  port  of  loading,  the  term  **  demur- 
rage" can  only  be  taken  to  apply  to  the  port  of  discharge  ; 
and  the  shipowner  will  therefore  have  no  lien  for  damages 
for  detention  at  the  port  of  loading,  while  the  charterer  will 
be  liable  for  such  damages  {c). 

(0  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  544, 551. 

(Jt)  Agreed  damages  to  be  paid  for  the  delay  of  the  shiji  in  loading  or  anloading 
bejond  an  agreed  period,  such  delay  not  being  caused  by  default  of  the  shipowner. 

(tt)  Bannister  ▼.  BreOauer  (1867),  L  R.  2  C.  P.  497  ;  only  to  be  supported  on 
this  ground  :  c/.  per  Bowen,  L. J.,  in  Clink  v.  Badford  (1891),  1  Q.  B.  at  p.  634, 
see  po9t^  p.  136. 

(«)  JKsA  T.  Cory  (1875),  L.  R.  10  Q.  B.  553. 

(y)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522. 

(«)  FramcetcoT,  Masaey  (1873),  L.  R.  8  Ex.  101 ;  Kish  v.  Cory^  vide  tupra. 

(a)  Oray  v.  Carr;  FroTtcesoo  t.  Massey,  videtupra. 

(6)  The  parts  in  bracicets  are  not  yet  clear  law  :  see  Kote^  infra. 

(c)  Clink  V.  Badford  (1891),  1  Q.  B.  625;  Dunlopr.  Balfour  (1892),  1  Q.  B. 
507 ;  Lockhart  t.  Falk  (1875),  L.  R.  10  Ex.  132.  Gardiner  v.  Macfarlane  (1889X 
16  Sc.  Sess.  C,  4th  Ser.  658. 
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Note, — These  rules  may  also  be  put  in  another  way.  Where 
a  lien  for  demurrage  is  given  to  the  shipowner  by  a  charter 
containing  a  **  cesser  clause, "  the  charterer  will  be  freed  by  the 
'*  cesser  clause  "  from  all  liability  for  demurrage  or  detention 
at  the  port  of  discharge. 

At  tne  port  of  loading  his  liabilities  will  vary  according  to 
the  stipulations  of  the  charter  as  to  demurrage.  Stipulations 
for  demurrage  at  the  p6rt  of  loading  may  be  either  (d) : — 

(1.)  ExfuMstive:  as  ''ten  days  for  loading,  and  demurrage  at 
£2  per  diem  afterwards,"  which  provides  for  all  delay. 

(2.)  Partial :  as  ''  ten  days  to  load,  ten  days  on  demurrage  at 
£2  per  diem,"  when  all  delay  after  twenty  days  will  give  rise 
to  '*  damages  for  detention ;  '*  or  *'  demurrage  at  £2  per  diem  " 
(e),  when  demurrage  will  begin  at  a  time  unascertained,  except 
that  such  time  must  be  reasonable. 

(3.)  None  :  as  "  ten  davs  to  load,"  or  "load  according  to  the 
custom  of  the  port,"  or  simply  •*  load,"  where  all  delay  will  be 
met  by  damages  for  detention. 

With  reffai^,  then,  to  the  port  of  loading : — 

(1.)  If  tnere  is  an  exhaustive  stipulation  for  demurrage,  the 
charterer  will  be  freed  from  it  by  the  cesser  clause,  the  ship- 
owner having  a  co-extensive  lien :  Sanguinetti  v.  Pacific  Steam 
Navigation  Co.  (/). 

(2.)  If  there  is  a  partial  stipulation  for  demurrage,  the  char- 
terer will  be  freed  from  his  liability  for  demurrage :  Kish  v. 
Cor^  (g) ;  Francesco  v.  Massey  (h) ;  but,  as  the  shipowner  has 
no  lien  for  damages  for  detention ;  Chray  v.  Carr  (i) ;  the 
charterer  will  not  be  freed  from  his  liability  for  such ;  iSrancesco 
V.  Massey  (h). 

(3.)  If  there  is  no  stipulation  for  demurrage  at  the  port  of 
loading,  but  there  is  one  for  the  port  of  discharge,  the  shipowner 
will  not  have  any  lien  for  damages  for  detention  at  the  port  of 
loading :  Oray  v.  Carr  (i) ;  the  charterer  will  not  be  freed  from 
his  liability  for  them :  Lochhart  v.  Falk  (h), 

(4.)  If  ^ere  is  no  stipulation  for  demurrage  either  at  the 
port  of  loading  or  port  of  discharge,  but  a  lien  for  demurrage, 
it  will  be  construed  to  give  the  shipowner  a  lien  for  damages 
for  detention  at  the  port  of  loading,  and  therefore  to  excuse 
the  charterer  from  liability  for  such  damages:  Bannister  v. 
Breslauer  (l), 

(<0  See  alio  Article  121,  poit. 

(0  Cf,  Harris  t.  Jaocibt  (1885),  15  Q.  B.  D.  247. 

(/)  (1877),  2  Q.  B.  D.  238. 

(g)  (I875X  L.  K.  10  Q.  B.  553. 

ih)  (1873),  L.  R.  8  Ex.  101,  and  lee  the  reasoning  in  aink  ▼.  Radford  (1891), 
1  Q.  B.  625,  and  Dunhp  ▼.  Balfour  (1892),  1  Q.  B.  507. 

(0  (1871),  L.  R.  6  Q.  B.  522. 

(*)  (1875),  L.  R.  10  Ex.  132 ;  Gardiner  ▼.  Maofarlan$  (1889),  16  Sc  Sees.  C, 
.4thSer.  658. 

(0  (1867),  L.  R.  2  C.  P.  497  J  bnt  see  note,  p.  136. 
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Cote  1. — A  ship  was  chartered  to  load  io  regular  turn  in  the  customary 
manner  .  .  .  '*  this  charter  being  concluded  by  0.  on  behalf  of  another 
party  resident  abroad,  it  is  agreed  that  all  liability  of  0.  in  every  respect 
and  as  to  all  matters  and  things  as  vM  hefcre  as  during  and  after  the 
shipping  of  the  cargo  shall  cease  as  soon  as  he  has  shipped  the  cargo." 
Ediy  that  by  this  clause  the  charterers,  on  shipment  of  the  cargo,  were 
protected  from  liability  for  delay  in  loading  (m). 

Com  2. — ^A  ship  was  chartered  by  0.  **  to  load  in  fifteen  working  days, 
the  vessel  to  be  discharged  at  the  rate  of  thirty-five  tons  per  working 
day,  and  ten  days  on  demurrage  over  and  above  her  said  lay-days,  C.'s 
liability  to  cease  when  ship  is  loaded,  the  captain  having  a  lien  upon  the 
cargo  for  freight  and  demurrage."  A  claim  was  made  against  0.  for 
five  days'  demurrage,  and  fourteen  days'  detention  beyond  the  days  on 
demurrage.  On  the  trial  C.  was  held  liable  both  for  demurrage  and  for 
damages  for  detention.  He  appealed  as  to  demurrage,  admitting  he  was 
liable  for  damages  for  detention.  Eeldy  that  as  the  owner  had  a  lien  for 
demurrage,  0.  was  not  liable  for  it  (n). 

Case  3. — ^A  ship  was  chartered  by  G.  to  carry  rice,  calling  at  a  port 
for  orders  *'  to  be  forwarded  within  forty-eight  hours  after  notice  of  her 
arrival  had  been  given  to  and  received  by  charterer's  agents  in  London, 
or  lay-days  to  count  .  .  .  Liability  of  C.  to  cease  as  soon  as  cargo  is  on 
board,  provided  the  same  is  worth  the  freight  at  port  of  discharge,  but 
the  owners  of  the  ship  to  have  an  absolute  lien  on  the  cargo  for  all 
demurrage."  C.  delayed  orders  at  the  port  of  call,  and  ordered  the  ship 
to  a  port  which  was  not  good  and  safe.  EM^  that  0.  was  exonerated  by 
the  cesser  clause,  the  term  '*  lay-days  to  count "  giving  the  owner  some 
protection  by  his  lien  on  the  cargo  (o). 

Case  4. — ^A  ship  was  chartered  to  load  in  the  customary  manner,  proceed 
to  Z.,  and  then  deliver,  *'  the  cargo  to  be  discharged  in  ten  working  days. 
Demurrage  at  £2  per  100  tons  register  per  diem.  The  ship  to  have  an 
absolute  lien  on  cargo  for  freight  and  demurrage,  the  charterer's  liability 
to  any  clauses  in  this  charter  ceasing  when  he  has  delivered  the  cargo 
alongside  ship."  The  ship  was  delayed  in  loading.  EM,  that  demurrage 
in  this  clause  giving  the  lien  only  applied  to  demurrage  at  the  port  of 
discharge,  and  that  the  charterer  was  therefore  liable  for  damages  for 
detention  at  the  port  of  loading  (p). 

Case  5. — A  ship  was  charterea  to  load  a  full  and  complete  cargo  •  .  • 
*'  this  charter  being  concluded  by  C.  for  and  on  account  of  another  party, 
it  is  agreed  that  all  liability  of  C.  shall  cease  as  soon  as  the  cargo  is 
shipped,  loading  excepted,  the  owner  agreeing  to  rest  solely  on  his  lien 
on  the  cargo  for  freight,  demurrage,  and  all  other  claims."  Eeld^  that 
the  charterers  were  liable  for  delay  in  loading  (g). 


(m)  Milvcun  t.  Perez  (1861),  3  £.  d;  £.  495.  See  alio  Ogletby  v.  Tglesias 
(1858),  £.  B.  &  E.  980. 

(n)  FranoeMoo  v.  Maesey  (1873),  L.  R.  8  £z.  101.  See  also  Kxek  v.  Cory 
(1875),  L.  R.  10  Q.  B.  553  (C.A.). 

(o)  French  v.  Oerher  (C.A.)  (1877),  2  C.  P.  D.  247. 

Ip)  Zockhart  t.  Faik  (1875),  L.  R.  10  Ex.  132 ;  Gardiner  v.  Maofarkme  (1889) 
17  So.  Seas.  C,  4th  Ser.  658 :  see  Clink  v.  Jiadfard  (1891),  1  Q.  B.  625 ;  Jhinhp  v 
Bai/wr  (1892),  1  Q.  B.  507. 

(q)  Lister  v.  Van  Haantbergen  (1876),  1  Q.  B.  D.  269.  This  case  turns  on 
express  evidence  of  intention  in  the  words  "  loading  excepted."  So  also  Federson 
T.  Lotinga  (1857),  28  L.  T.  267,  may  be  supported  as  taming  on  a  clause  to 
pay  demnrrage  at  the  port  of  loading,  daj  by  day,  and  is  so  oonstrned  by  Black- 
burn, J.,  in  Christoffersen  v.  ffansen  (1872),  L.  R.  7  Q.  B.  at  p.  514. 
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Case  6. — A  ship  was  chartered  by  C.  **to  load  and  unload  with  all 
despatch  .  .  .  C.*8  liability  to  cease  when  the  cargo  is  shipped,  provided 
the  same  is  worth  the  freisht  on  arrival  at  the  port  of  discharge,  the 
captain  having  an  absolute  Tien  on  it  for  freight  and  demurrage.'*  Eeld, 
that  demurrage  applied  to  delay  at  the  port  of  loading,  that  the  owner 
had  therefore  a  lien  for  it,  and  that  the  charterer  was  not  liable  (r). 

Note, — Lord  Bramwell  piquantly  described  this  olass  of  oases 
as  "  oases  where  no  principle  of  law  is  involved,  but  only  the 
meaning  of  careless  and  slovenly  documents  '*  («).  There  is, 
however,  an  important  conflict  of  principles  of  construction. 
The  earlier  cases  seem  to  have  proceeded  on  the  view  that  the 
cesser  clause  only  freed  the  charterer  from  his  liability  for 
breaches  occurring  after  the  shipment  of  the  cargo,  unless  an 
intention  to  free  him  from  liability  for  previous  breaches  was 
clearly  shown :  MilvainY.  Perez  (t).  Later  and  more  authorita- 
tive construction  has,  in  all  oases  where  a  lien  has  been  given 
to  the  shipoMmer,  freed  the  charterer  from  liability  for  breaches 
before  or  after  shipment  of  cargo,  to  the  extent  of  the  lien, 
unless  an  intention  to  render  him  liable  was  clearly  shewn : 
acting  on  the  principle  that  the  charterer's  exemption  should  be 
co-extensive  with  the  shipowner's  lien  (u).  But,  if  this  is  to 
be  consistently  applied  to  the  claims  for  or  in  the  nature  of 
demurrage,  either  (1)  there  must  he  a  lien  for  damages  for  deten- 
tion in  hading,  under  the  name  of  "  demurrage  "  ;  for  if  there  is 
not,  and  the  charterer  is  freed  from  liability  for  all  breaches 
before  the  shipment  of  cargo,  he  is  freed,  from  liability  for 
damages  for  detention  in  loading  while  the  shipowner  has  no 
corresponding  lien  on  the  cargo  to  indemnify  him ;  or  (2)  the 
charterer  must,  in  spite  of  the  cesser  clause,  stiU  be  liable  for  damages 
for  detention  at  the  port  of  loading  ;  for,  if  he  is  not,  the  shipowner, 
having  no  lien  for  such  damages,  is  also  precluded  by  the  cesser 
clause  from  his  remedy  against  the  charterer,  and  thus  has  a 
wrong  without  a  remedy. 

The  only  case  in  which  a  lien  for  ^Memurrage**  has  been 
held  to  cover  damages  for  detention  \%  Bannister  v,  Breslauer  (a;), 
in  which  there  was  no  provision  at  all  in  the  charter  for 
demurrage  in  the  strict  sense,  though  a  lien  for  *'  demurrage  " 
was  ^ven,  and  this  is  the  only  ground  on  which  this  case  is 
sustainable  (y).  It  is  clearly  settled  that  in  charters  where 
there  is  a  provision  for  demurrage  at  the  port  of  discharge, 
but  none  at  the  port  of  loading,  the  charterer  will  not  be  freed 


(r)  BanniaUr  v.  Breshuer  (1867),  L.  B.  2  C.  P.  497.  This  case  has  been 
much  doubted,  but  never  formally  overmled.    See  post,  p.  136. 

(«)  L.  R.  6  Q.  B.  at  p.  549. 

(0  (1861),  3  E.  A  E.  495. 

(u)  See  Clink  v.  Badford  (1891),  1  Q.  B.  625 ;  Dunhp  v.  Balfour  (1892), 
1  Q.  B.  507  ;  Hansen  v.  Harrold  (1894),  1  Q.  B.  612. 

(x)  (1867),  L.  R.  2  C.  P.  497 ;  see  post,  p.  136. 

(y)  Per  Bowen,  L.J.,  in  aink  y.  Badford  (1891),  1  Q.  B.  at  p.  631. 
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by  the  oeeser  olause  from  liability  for  damages  for  detention  at 
the  port  of  loading  (2),  and  the  only  case  waiting  judicial 
decision  is  where  there  is  a  partial  provision  for  demurrage  at 
the  port  of  loading,  as  '*  ten  days  on  demurrage  at  £10  per 
diem/*  which  does  not  coyer  the  whole  delay.  In  this  case  the 
charterer  will  certainly  be  freed  from  his  liability  for  demurrage 
in  the  strict  sense,  but  his  liability  for  damages  for  detention 
beyond  the  agreed  days  remains  doubtfuL 

The  difiSculty  was  recognised  by  Brett,  J.,  and  Amphlett,  B., 
in  Kish  v.  Cory  (a) ;  but  the  decision  of  the  point  was  not  neces- 
sary to  the  case,  and  Amphlett,  B.,  therefore  declined  to  express 
any  opinion,  while  Brett,  J.,  and  Coleridge,  C.  J.,  held  the  view, 
that  the  first  alternative,  a  lien  for  damages  for  detention,  under 
the  name  of  **  demurrage,''  or,  in  wider  terms,  a  lien  to  the  ship- 
owner for  whatever  claims  the  charterer  is  exempted  from,  would 
be  adopted  when  the  case  arose.  Cleasby,  B.,  suggested  the 
second  alternative. 

In  Chray  v.  Carr  (1871)  (6)  four  judges  in  the  Exchequer 
Chamber  expressly  held  that  the  clause,  '*  the  owners  to  have  an 
absolute  lien  for  demurrage  on  the  cargo/*  did  not  give  the  owners 
a  lien  for  damages  for  detention  at  the  port  of  loading,  as  distin- 
guished from  demurrage  there;  and  Brett,  J.,  who,  with  Willes,  J., 
dissented  on  another  point,  said  nothing  to  qualify  this,  but  put 
forward,  as  his  own  view,  that  the  cesser  clause  only  freed  the 
charterer  from  liabilities  arising  after  loading.  In  that  case  a 
ship  was  chartered  to  load  at  X.  in  '*  fifty  running  days  for 
loading,  to  be  discharged  as  fast  as  ship  can  put  cargo  out,  and 
ten  days  on  demurrage  at  £8  per  day.  The  owners  to  have  an 
absolute  lien  on  the  cargo  for  .  .  .  demurrage  .  .  .  charterer's 
liability  to  cease  on  shipment  of  the  cargo.'*  Cargo  was  shipped 
under  bills  of  lading  to  be  delivered  as  per  charter  to  G., 
''  he  paying  freight,  and  all  other  conditions,  or  demurrage,  if 
any  should  be  incurred  for  the  goods,  as  per  charter/'  The 
vessel  was  detained  ten  days  on  demurrage  in  loading  at  X., 
and  eighteen  days  beyond.  At  the  port  of  discharge  the  master 
claimed  against  the  consignees  a  lien  for  demurrage  for  ten  days 
and  for  damages  for  detention  for  eighteen  days.  It  thus  became 
essential  to  determine  what  lien  the  master  had  by  charter, 
before  ascertaining  how  much  of  the  charter  the  bill  of  lading 
incorporated.  And  four  judges  (c)  expressly  held  that  the  ship- 
owner under  such  a  charter  had  a  lien  for  demurrage,  but  not 
for  damages  for  detention.  In  Francesco  v.  McLSsey  (d)  the  Court 
below  had  held  the  charterer  liable  for  damages  for  detention, 

(ar)  Clink  v.  Radford  (©.  «.)  ;  DwOop  v.  Balfovar  (1892),  1  Q.  B.  507. 
(a)  (1875),  L.  R.  10  Q.  B.  553. 
(6)  L.R.6Q.  B.  522. 

(c)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.,  per  Cleasby,  B.,  at  pp.  527,  528. 
Channell,  B.,  p.  544.     Bramwell,  B.,  p.  551.    Kelly,  C.B.,  p.  556. 

(d)  (1873),  L.  R.  8  Ex.  101  (C.A.). 
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and,  though  he  appealed  snooessfully  against  another  part  of 
their  judgment,  he  did  not  appeal  on  this  point,  on  which  the 
Court  had  followed  Gray  v.  Carr.  And  in  tjockhart  v.  Folk  («), 
CUnk  V.  Badford  ( f),  and  DutOop  v.  Balfcwr  (^),  the  Court 
expressly  held  that  aemurrage  in  the  olause  giving  the  lien 
must  be  confined  to  demurrage  in  the  strictest  sense  of  the  term. 

The  suggested  lien  is  open  to  the  further  objection  that  it 
is  a  lien  for  unliquidated  damages,  the  objections  to  which  in 
shipping  cases  have  been  pointed  out  most  forcibly  by  Brett,  J., 
himself  in  Qray  v.  Carr  (K). 

On  the  other  hand,  in  &Your  of  the  first  alternative  are  the 
remarks  of  Coleridge,  C.J.,  and  Brett,  J.,  in  Kish  v.  Cory  (i) ; 
the  dicta  of  Mellish,  L.J.,  and  Brett,  L.J.,  in  Sanguinetti  v. 
Paeifie  Steam  Navigation  Co.  (k),  and  the  cases  of  Bannister  v. 
Breslauer  (I),  and  BesHtution  Co.  v.  Pirie  (m).  But  in  two  of 
these  cases  the  remarks  of  the  learned  judges  on  this  point 
were  not  necessary  for  the  decision ;  the  third  case  has  been 
much  questioned  (n),  and  the  last  case  must,  it  is  submitted,  be 
taken  as  overruled. 

In  Kish  V.  Cory  (p)  a  ship  was  chartered  ^'  to  be  loaded  in 
thirteen  working  days,  and  discharged  at  not  less  than  thirty-five 
tons  per  working  day.  Ten  days  on  demurrage  above  the  said 
days.  Charterer's  liability  to  cease  when  ship  is  loaded,  the 
captain  having  a  lien  on  cargo  for  freight  and  demurrage."  It 
was  held,  following  Francesco  v.  Massey,  that  the  charterer  was 
not  liable  for  demurrage  in  the  strict  sense  at  the  port  of 
loading,  for  which  the  shipowner  had  a  lien.  But  in  the  course 
of  the  argument,  Brett,  J.,  raised  the  question  of  damages  for 
detention,  and  some  of  the  judges  expressed  opinions  on  the 
point,  though  it  was  not  involved  in  the  decision  of  the  case. 
Coleridge,  C.J.,  said  (j>):  "I  am  inclined  to  think  that,  even 
in  a  case  where  the  shipowner  sues  for  unliquidated  damages 
for  detention  at  the  port  of  loading,  and  the  charterer  re- 
lies on  the  clause  exempting  him  from  liability,  it  will  be 

(0  (1 875),  L.  R.  10  Ex.  1S2, 1S6.  Followed  in  Oardiner  r,  Macfarlane  (1889), 
16  So.  Sesfl.  C.  658. 

(/)  (1891),  1 Q.  B.  625. 

la}  (1892),  1  Q.  B.  507. 

(A)  Vide  supra;  at  p.  535.  See  also  CUnk  r.  Hadford^  at  pp.  629,  631,  633, 
and  Dunlop  v.  Balfour^  at  pp.  516,  519.  And  see  Fhillipa  y.  Sodie  (1814),  15 
East,  547,  et  sub  Article  161. 

(•)  (1875),  L.  R.  10  Q.  B.  (CJL),  553. 

(A)  (1877),  2  Q.  B.  D.  (C.A.),  238. 

(0  (1867),  L.  R.  2  C.  P.  497. 

(m)  (1899),  61  L.  T.  330 ;  affirmed,  6  Times  L.  R.  50. 

(n)  Brett,  M.R.,  following  his  own  remarks  in  Sangmnetiiy,  Pacific  Steam  Co., 

fare  a  similar  wide  interpretation  to  *'  demurrage  "  in  Harris  v.  Jacobs  (1885), 
5  Q.  B.  D.  247.    The  Scotch  Courts  hare  refused  to  follow  these  dicta  of  Lord 
Efther.    See  Gardiner  y.  Afacfarlans  (1889),  16  So.  Seas.  C,  4th  Ser.  658. 
(o)  (1875),  L.  R.  10  Q.  B.  (C.A.),  553. 


(p)  L.  R.  10  Q.  B.  at  p.  558. 
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held  that  the  charterer's  liability  ceases  on  loading,  and  the 
lien  attaches  "  (g).  Brett,  J.,  in  a  lengthy  passage  (r)  which 
deserves  careful  attention,  expressed  his  strong  opinion  that 
*'  demurrage  "  should  be  held  to  cover  damages  for  detention, 
and  his  readiness  to  adopt  that  view  in  future  decisions. 

Amphletty  B.  («),  declined  to  express  an  opinion  as  to  which 
of  the  alternatives  was  the  right  view,  as  the  question  was 
unnecessary  for  the  decision  of  the  case.  Orove,  J.,  inclined  to 
the  opinion  that  the  charterer  was  liable  for  breaches  before 
shipment  of  cargo,  but  admitted  that  the  authorities  against 
him  were  so  strong  "  that  they  could  not  be  overruled  even  in 
a  Court  of  Error."  On  the  other  hand,  Cleasby,  B.  (<),  con- 
sidered the  charterer  would  not  be  released  fi*om  liability 
for  damages  for  detention,  and  Pollock,  B.,  appeared  to  agree 
with  him. 

The  authority  of  Kuih  v.  Cory  (o)  appears  therefore  to  stand 
thus :  the  point  was  unnecessary  for  the  decision  of  the  case, 
and  did  not  properly  arise  in  it.  Two,  possibly  three,  judges  («) 
expressly  hold  that  a  lien  for  demurrage  should  be  construed  to 
include  damages  for  detention ;  two  judges  (x)  apparently  pre- 
fer the  other  alternative,  that  the  charterer  should  be  liable  for 
damages  for  detention  in  spite  of  the  cesser  clause,  and  one  (^) 
declines  to  pronounce  an  opinion.  Moreover,  an  express  decision 
of  the  Court  of  Exchequer  Chamber  on  the  point  (z)  was  not 
referred  to  by  the  judges. 

The  case  of  Sanguinetti  v.  Pacific  Steam  Navigation  Oo.  (a)  as 
an  authority  on  this  point  stands  in  the  same  dubious  position. 
In  that  case  a  ship  was  chartered  to  load  coal  '^  at  X.,  at  the  rate 
of  seventy-five  tons  per  clear  working  day :  stiffening  coal  if  re- 
quired, to  be  supplied  at  ship's  expense,  and  at  the  rate  of  forty 
tons  per  clear  working  day ;  all  days  on  which  stiffening  coal  is 
taken  on  board  to  be  excluded  from  the  computation  of  the  said 
working  days  allowed  for  loading.  The  vessel  to  be  discharged 
at  the  rate  of  forty  tons  per  dear  working  day. . . .  Demurrage 
to  be  paid  for  each  day  beyond  the  said  days  allowed  for  load- 
ing and  discharging  at  3d.  per  ton  per  ^iom,  the  master  to  have 
a  Hen  on  the  cargo  for  all  demurrage  due  under  this  agreement. 
All  liability  of  the  charterers  under  this  agreement  shall  cease 
as  soon  as  the  cargo  is  on  board  .  .  .  the  owner  and  master  to 
have  a  lien  on  the  cargo  for  all  demurrage." 

(g)  Thii,  of  coune,  is  directly  contrary  to  Oray  v.  Carr  (1871),  L.  R.  6  Q.  B. 
522,  which  only  seemB  to  hare  been  cited  on  an  incidental  point, 
(r)  At  pp.  559,  560. 

(»)  Kish  V.  Cory,  L.  R,  10  Q.  B.  at  p.  563. 
(t)  At  p.  562. 

(u)  Coleridge,  C.J.,  Brett,  J.,  possibly  Grove,  J. 
Ix)  Cleasby  and  Pollock,  BB. 
(y)  Amphlett,  B. 
(«)  Oray  v.  Carr, 
(a)(m7),aQ.B.D.239.  o,„.ed  .y  GoOgk 
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A  delay  of  fotty-eigbt  days  in  all  happened  during  the  load- 
ing, a  great  part  of  which  was  in  loading  stiffening  coal.  If 
therefore  the  demurrage  clause  applied  to  days  on  which  such 
ooal  was  loaded  after  the  lay-days  had  expired,  the  whole  of 
the  delay  would  be  covered  by  the  lien  for  demurrage.  All 
the  judges  held  that  the  demurrage  clause  did  so  apply,  and 
that,  as  the  shipowner  was  fully  protected  by  his  lien,  the 
oharterer  was  not  liable.  This  decided  the  case,  but  the  Court 
also  dealt  with  the  supposition  that  the  demurrage  clause  did 
not  apply,  and  that  the  delay  in  loading  stiffeniug  coal  would 
give  rise  to  a  claim  for  damages  for  detention.  In  this  supposed 
state  of  the  case  Mellish,  L.J.,  appears  to  hold,  though  not 
very  decidedly,  that  the  shipowner  would  have  a  lien  for  the 
damages  for  detention,  under  the  term  "  demurrage  **  (b).  Amph- 
lett,  B.,  does  not  express  any  opinion,  and  Brett,  L.  J.,  takes  the 
same  view  (c)  he  had  taken  in  Kish  v.  Oory.  Again,  Gray  v. 
Carr  is  not  noticed  by  the  Court ;  and  this  case  (the  only  clear 
opinion  on  the  point,  and  that  ohiier^  being  that  of  Brett,  L.J., 
who  had  previously  expressed  the  same  opinion)  does  not  much 
strengthen  the  position  against  Chray  v.  Carr, 

In  the  case  of  Banntater  v.  Breslauer  (d)y  which  was  decided  on 
demurrer,  the  charter  contaiued  the  clauses :  '*  Cargo  to  be  loaded 
and  unloaded  with  all  dispatch  .  .  .  the  charterer's  liability 
on  this  charter  to  cease  when  the  cargo  is  shipped,  the  owner 
having  an  absolute  lien  on  it  for  .  .  .  demurrage."  There  wan 
no  provision  in  the  charter  for  the  payment  of  "  demurrage  '* 
under  that  name.  The  vessel  was  detained  in  loading,  and  the 
owners  sued  the  charterer  for  damages  for  detention.  The 
judges  (e)  held  that  the  charterer  was  discharged,  on  the  view 
apparently  that  the  owner  had  a  lien  for  damages  for  detention, 
under  the  name  of  "demurrage."  They  barely  notice  the 
difference  between  the  two. 

This  case  has  been  severely  criticised.  In  Gray  v.  Carr  (/) 
Brett,  J.,  thought  "the  interpretation  of  the  charter  in  that  case 
too  severe,"  and  that  the  charterer  was  not  absolved,  though  the 
learned  judge  then  based  the  charterer's  liability  on  the  principle 
that  the  cesser  clause  only  ireed  the  charterer  from  liabilities 
incurred  after  shipment  of  cargo,  which  seems  now  bad  law. 
He,  however,  suggested  that  there  was  in  the  charter  a  clause  as 
to  demurrage  at  die  port  of  discharge,  which  the  wording  of  the 
report  of  the  case  negatives.  Channell,  B.  (g),  *«  thought  the 
decision  somewhat  doubtful,  if  the  charterer  was  held  liable  for 


(6)  2  Q.  B.  D.  at  p.  247. 

(c)  At  p.  252. 

(d)  (1867),  L.  R.  2  C.  P.  497. 

(tf)  M.  Smith,  Byles,  JJ. ;  Keating,  J.,  with  some  doubt. 
(f)  L.  B.  6  Q.  B.  at  p.  537. 
(jg)  L.  R.  6  Q.  B.  522,  at  p.  546. 
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damages  for  detention  '*  (as  was  the  case).  Bramwell,  B.,  *'  re- 
spectfully intimated  bis  doubt  of  the  decision  (h);  and  the 
majority  of  the  Court  bold  that  the  shipowner  had  not  a  lien 
for  damages  for  detention  under  the  names  of  demurrage.  In 
Francesco  v.  Massey  (t),  Cleasby,  B.,  adopted  the  case  without 
noticing  the  difficulty,  and  Bramwell,  B.,  said :  ''Though  that 
case  has  been  questioned  it  has  not  been  overruled,  and  is  binding 
on  US."  In  Kish  Y.Ccry  (h\  Coleridge,  0.  J.,  said :  '*  The  reasoning 
on  which  that  case  was  decided  has  been  questioned,  and  perhaps 
on  strict  examination  does  not  appear  perfectly  accurate,  but  it 
seems  to  me  the  dedsion  was  perfectly  right." 

If  the  case  is  to  stand,  it  can  only  be  on  the  narrow  ground 
that,  there  being  no  demurrage  clause  in  the  charter,  the  lien 
for  demurrage  must  have  been  intended  to  apply  to  damages 
for  detention,  as  otherwise  it  would  be  meaningless.  On  this 
ground  it  is  distinguished  in  Lockhart  v.  Falk  (I)  and  in 
Clink  y.  Badford  (m),  and  on  this  ground  I  have  treated  it  as 
law  in  the  text.  But  I  cannot  see  how  it  is  compatible  with 
Gray  v.  Carr,  an  express  decision  of  the  Court  of  Exchequer 
Chamber,  with  the  remarks  of  Brett,  J.,  and  other  judges  in 
that  case  on  the  occurrence  of  words  in  these  mercantile 
documents  on  printed  forms,  to  which  no  meaning  need  be 
attached  (n),  and  the  inconvenience  there  suggested  of  a  lien 
on  cargo  for  unliquidated  damages.  It  may  perhaps  be  justified 
as  a  strict  application  of  the  ''  cesser  clause  "  even  though  there 
was  no  corresponding  lien ;  but  this  is  not  the  ground  of  the 
judgments. 

In  Bestitution  Co,  v.  Pirie  (o),  which  is  very  inadequately 
reported,  Cave,  J.,  appears  to  have  followed  the  dicta  of  Lord 
Esher,  already  referred  to,  and  the  case  is  affirmed  by  tlie 
Court  of  Appeal.  If  the  provisions  as  to  loading  were  in  the 
nature  of  demurrage,  the  case  is  perfectly  correct,  but  irrelevant 
if  they  were  in  the  nature  of  damages  for  detention.  The  Court 
of  Appeal  has  deliberately  and  emphatically  decided  the  other 
way  in  the  two  cases  of  Clink  v,  Badford  (p)  and  Dunlop  v. 
Balfour  (q). 

^notwithstanding  these  dicta  and  decisions,  it  is  hard  to 
see  how  the  Courts,  in  face  of  Oray  v.  Carr  (r),  can  fail  to  hold 
where  there  is  a  demurrage  clause  in  the  charter,  that  the 


(A)  Ibid.,  p.  649. 
(0  (1873X  L.  R.  8  Ex.  101. 
(*)  (1875),  L.  R.  10  Q.  B.  553,  at  p.  558. 
(0  (1875),  L.  R.  10  Ex.  132. 
(ni)  (1891),  1  Q.  B.  at  p.  629,  631. 
(n)  See  Article  9,  ante, 

(o)  (1889),  61  L.  T.  330 ;  on  appeal,  6  Times  L.  R.  50. 
(p)  (1891),  1  Q.  B.  625. 
(q)  (1892),  1  Q.  B.  507. 

(r)  (1871),  L.  R.  6  Q.  B.  522.    The  Scotch  Courts  have  so  held  in  Gardiner  r. 
Mmjfarlane  (1889),  16  So.  Sesi.  C,  4th  Ser.  658. 
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lien  for  demnrrage  does  not  include  a  lien  for  damagee  for 
detention. 

The  first  alternative  being' thus  disposed  of,  the  seoond  is  that 
the  charterer  should  still  hi  liable  for  detention  in  loading,  in 
spite  of  the  '*  cesser  clause."  Assuming  that  there  is  no  lien  for 
damages  for  detention,  the  adoption  of  this  altematiye  would 
carry  out  the  principle  that  the  charterer's  exemption  should  be 
co-extensive  with  the  shipowner's  lien,  at  the  expense  of  the 
strict  interpretation  of  the  clause.  The  alternative  has  been 
adopted  in  Lockhart  v.  Folk  («),  Clink  v.  Badford  (p),  and 
Dunlop  V.  Balfour  (q),  where  the  charterer  was  held  liable 
for  damages  for  detention  at  the  port  of  loading:  it  was 
also  acted  on  in  Francesco  v.  Massey  (<),  where  the  charterer 
did  not  dispute  his  liability  for  such  damages  for  detention,  and, 
to  some  extent,  in  Christoffenen  v.  Hansen  (u),  where,  in  the 
absence  of  a  lien  for  demurrage,  the  charterer  was  held  liable 
for  demurrage  at  the  port  of  loading  in  spite  of  the  cesser 
clause. 

As  the  result,  it  seems  that  the  principle  to  follow  is,  that  the 
charterer's  exemption  should  be  co-extensive  with  the  ship- 
owner's lien,  and  that,  as  the  existence  of  a  lien  is  governed  by 
principles  of  law,  or  by  express  agreement,  the  lien  should  be 
the  chief  factor  in  the  couple.  That  therefore  where  there  is  no 
lien,  as  in  the  case  of  unliquidated  damages  in  the  absence  of 
express  agreement,  there  should  be  no  exemption  for  the  char- 
terer. This  is  opposed  to  the  view  that  the  charterer  should  be 
held  freed  by  the  cesser  clause,  from  all  claims,  and  that  there- 
fore the  shipowner's  lien  should  be  made  co-extensive  with  his 
exemption. 

The  adoption  of  this  principle  involves  disapproval  of  the 
obiter  dicta  in  Kish  v.  Cory  {x),  and  in  Sanguinetti  v.  Pacific 
Steam  Navigation  Co.  (y),  and  perhaps  of  the  decision  in  Bestitu- 
tion  Co,  V.  Pirie  («),  and  a  careful  restriction  of  the  applica- 
tion of  Bannister  v.  Breslauer  (a),  which,  in  view  of  the  direct 
authorities  on  the  point  which  we  have  cited,  does  not  seem 
without  justification  (b). 

(s)  (1875),  L.  R.  10  Ex.  132. 

(0  (1873),  L.  R.  8  Ex.  101. 

(tt)  (1872),  L.  R.  7  Q.  B.  509. 

(a?)  (ISlSi  L.  R.  10  Q.  B.  553. 

(v)  (1877),  2  Q.  B.  D.  239. 

(i)  (1889),  61  L.  T.  330 ;  on  appeal,  6  Times  L.  R.  50. 

(a)  (1867),L.  R.2C.P.497. 

(6)  For  discussion  of  the  question  hj  the  Scotch  Courts,  see  Beynon  v.  Kenneth 
(1881),  8  Sc.  Sess.  Cases,  4th  Ser.  p.  594 ;  Lamb  v.  Kaaelack  (1882),  9  So.  Sess. 
Cases,  4th  Ser.  p.  482 ;  Salveaen  v.  Guy  (1885),  13  Sc.  Sess.  Cases,  4th  Ser. 
p.  85,  and  Gardiner  v.  Macfarlane  (1889),  16  Sc.  Sess.  Cases,  4th  Ser.  p.  658,  in 
which  the  Scotch  Courts  refused  to  follow  Lord  Cher's  dicta  referred  to  aboTe. 
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SECTION  V. 

The  Bill  of  Lading  as  a  Document  op  Title, 

Artide  55. — Signature  of  the  Bill  of  Lading. 

Afteb  the  shipment  of  goods  under  a  contract  of  affreight- 
ment,  the  bill  of  lading  (a),  which,  where  there  is  no  charter, 
constitutes  the  most  important  evidence  of  the  contract  of 
affreightment,  is  signed  by  the  carrier  or  his  agent  (b),  and 
delivered  to  the  shipper.  Such  signing  does  not  give  rise 
to  any  new  contract,  but  only  gives  precision  to  one  which 
had  been  previously  made. 

The  signature  and  delivery  of  the  bill  of  lading  create  a 
document,  subsequent  dealings  with  which  may  have  effects 
on  the  property  in  the  goods  shipped. 


Article  56. — Indorsement  of  Bill  of  Lading, 

Goods  shipped  under  a  bill  of  lading  may  be  made  deli- 
verable to  a  named  person,  O.,  or  to  a  name  left  blank,  or 
'^  to  bearer,"  and  in  the  first  two  cases  may  or  may  not  be 
made  deliverable  "  to  order  or  assigns." 

Bills  of  lading  making  goods  deliverable  *'  to  order,"  or 
^*  to  order  or  assigns,"  are  by  mercantile  custom  negotiable 
instruments,  the  indorsement  and  delivery  of  which  may 
affect  the  property  in  the  goods  shipped  (c). 

(a)  Th«  shipper  has  usaally  obtained  the  printed  form  of  the  bill  of  lading  used 
by  the  shipowner,  and  has  filled  in  the  details  before  presenting  it ;  it  is  checked 
by  the  shipowner  or  his  broker  and  then  signed :  ef.  p.  8. 

(6)  Usually  in  London  for  steamers,  the  loading  broker,  or  the  person  doing  his 
work ;  for  sailing  ships,  nsnally  the  master ;  abroad,  either  the  branch  hoose,  or 
agent  of  the  line,  or  the  master.  Difficulties  experienced  by  a  goods  owner 
tning  a  shipowner  in  proving  the  agency  of  the  person  signing  the  bill  of  lading 
may  frequently  be  avoided  by  soing  in  tort. 

(o)  Custom  of  merchants,  as  found  in  the  special  verdict  in  Ziokbarrow  v.  Jfaaon 
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Indorsement  is  effected  either  by  the  shipper  or  con- 
signee writing  his  name  on  the  back  of  the  bill  of  lading, 
which  is  called  an  '^  indorsement  in  blank/'  or  by  his 
writing  "  Deliver  to  I.  [or  order),  F./*  which  is  called  an 
•*  indorsement  in  full "  {d). 

So  long  as  the  goods  are  deliverable  to  a  name  left  blank, 
or  to  bearer,  or  the  indorsement  is  in  blank,  the  bill  of 
lading  may  pass  from  hand  to  hand  by  mere  delivery,  or 
may  be  redelivered  without  any  indorsement  to  the  original 
holder,  so  as  to  affect  the  property  in  the  goods  {e). 

But  the  holder  of  the  bill  may  at  any  time  fill  in  the 
blank  either  in  the  bill  or  indorsement,  or  restrict  by  in- 
dorsement the  delivery  to  bearer,  such  power  being  given 
to  him  by  the  delivery  to  him  of  such  a  bill  of  lading  (t2). 

Sernble. — A  bill  of  lading  which  does  not  contain  some 
such  words  as  "  to  order,*'  or  "  to  order  or  assigns,"  or  which 
is  indorsed  in  full,  but  without  such  words  (/),  is  not  a 
negotiable  instrument  (g). 

Note. — Where  goods  are  to  be  carried  under  a  through  bill  of 
lading,  separate  bills  of  lading  are  sometimes  signed  for  the 
conveyance  of  goods  on  subsequent  stages  of  the  transit.  In 
these  bills  of  lading  the  company,  or  the  shipowner  signing 
the  through  bill  of  lading,  appears  as  the  shipper,  and  there  is 
indorsed  on  the  bills,  "  Delivery  to  be  made  to  tie  holders  of 
the  original  bill  of  lading  duly  indorsed,  per  s^.  5.,  from  X., 
dated  "    This  is  done  to  prevent  conflicting  claims  to  the 

goods  from  two  sets  of  bills  of  lading  for  the  same  goods  being 
in  circulation. 


Article  57. — Effects  of  Indorsement. 

The  indorsement  and  delivery  of  a  bill  of  lading  by  the 
person  entitled  to  hold  it  have  effects  depending  partly  on 
custom  and  partly  on  statute. 

(1794),  5  T.  R.  683 ;  dUcosfted  hj  Lords  Selborne  and  Blackburn,  in  Seweil  v. 
Bwdiek  (18S4X  10  App.  C.  74 ;  and  in  Blackburn  on  Sale,  2nd  ed.,  pp.  315-319. 

(d)  See  note  (pX  arUe^  p.  139. 

(e)  Per  Lord  Selborne  in  Seweil  y.  Burdick^  10  App.  C.  at  p.  83.    The  in* 
ference  that  an  assignment  of  property  is  contemplated  will  be  weaker  from  an 
indorsement  in  blank  than  from  one  in  full.  — — — 
TTTTrr^leTiTer  to  A." 

(^)  Eenokr9(m  v.  Comptoir  (TEdoompte  de  Paris  (1878),  L.  R.  5  P.  C.  253,  at  p.  260. 
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I. — By  mercantile  custom  (h)  such  an  indorsement  and 
delivery  of  a  bill  of  lading,  made  after  shipment  of  the  goods 
and  before  complete  delivery  of  their  possession  has  been 
made  to  the  person  having  a  right  under  the  bill  of  lading 
to  claim  them  (i),  transfers  such  property  (A),  as  it  was  the 
intention  of  the  pt^ties  to  the  indorsement  to  transfer  (I). 

11. — Ify  the  Bills  of  Lading  Act  (m),  the  indorsee  of  a  bill 
of  lading,  to  whom  under  the  particular  circumstances  of 
the  indorsement  the  property  in  the  goods  shipped  under 
the  bill  of  lading  passes,  has  all  the  rights  and  duties  of  the 
original  shipper  under  the  contract  evidenced  in  the  bill 
of  lading  {n), 

IIL — By  the  Admiralty  Jurisdiction  Act,  indorsement  of 
the  bill  of  lading  may  give  to  the  indorsee  rights  of  action 
in  the  Court  of  Admiralty  against  the  carrying  ship  (o). 


Article  bir^Effects  on  Property  of  Indorsement  by  Mercantile 

(hstom. 

The  presumed  intention  of  the  parties  in  indorsing  a  bill 
of  lading  may  vary  widely  according  to  the  circumstances. 


(A)  As  stated  in  the  special  yerdict  in  Lickbarrow  v.  Mason  (1794),  5  T.  R.  683; 
See  note  (c),  ante^  p.  139. 

(0  Barber  v.  Meyerstein  (1870;,  L.  R.  4  H.  L.  317.  Wrongful  delireiy  of  the 
goods,  apart  from  the  bill  of  lading,  does  not  render  the  bill  ineffective  as  a 
symbol  of  property ;  and  its  indorsement,  even  after  sach  wrongful  delivery,  may 
still  pass  the  property :  Short  ▼.  Simpson  (1866),  L.  R.  1  C.  P.  248. 

(^3  Strictly  speaking,  the  property  is  transferred,  not  by  the  indorsement,  but 
by  the  contract  under  which  the  indorsement  is  made  :  see^T^r  Lord  Bramwell, 
10  App.  C,  at  p.  105. 

(0  Snoeil  y.  Burdick  (1884),  10  App.  C.  74,  and  see  Article  58. 

(m)  (1855),  18  &  19  Vict.  c.  Ill,  vide  post.  Appendix  III. 

(n)  Sewell  ▼.  Burdick,  vide  supra,  and  see  Article  75.  The  indorsee  does  not 
obtain  any  rights  and  duties  of  the  original  shipper,  which  are  not  derived  from 
the  contract  evidenced  in  the  bill  of  lading.  Leduo  v.  Ward  (1888),  20  Q.  B.  D. 
476.  Where  the  property  does  not  pass  by  the  indorsement,  as  in  the  case  where 
the  goods  were  before  shipment  the  property  of  the  indorsee,  and  the  shipper  and 
indorser  his  agent,  the  indorsee  does  not  acquire  by  the  indorsement  any  right  to 
sue  on  the  contract  evidenced  by  the  bill  of  lading  {Dehurierr,  Wyllie  (1889),  17 
Sc.  Sess.  C,  4th  Ser.  167,  as  to  the  iron).  Contrast  the  decision  in  the  same  case 
as  to  the  coals,  the  property  in  which  did  pass  to  the  indorsee  by  the  indorsement. 
Sembie,  thhtfM  to  the  iron,  the  owner  might  be  undisclosed  principal  on  the  bill  of 
lading. 

(o^  (1861),  24  Vict  c  10,  §  6,  vide  posi.  Article  77,  and  Appendix  III. 
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142  EFFECTS  OF 

It  may  be  an  intention : — 

1.  To  transfer  absolutely  the  property  in  the  goods  {p)y 
subject  only,  if  the  price  be  unpaid,  to  the  right  of  the  unpaid 
Tender  {q)  to  stop  the  goods  in  their  transit  to  the  vendee, 
as  a  means  of  reasserting  his  lien  on  the  goods  for  the  price 
unpaid,  known  as  the  right  of  Stoppage  in  transitu  (r). 

2.  To  pass  the  property  on  certain  conditions,  as  on  the 
acceptance  of  bills  of  exchange  for  the  price  («). 

3.  To  effect  a  mortgage  of  the  goods  as  security  for  an 
advance  (t). 

4.  To  effect  a  pledge  of  the  goods  for  the  same  pur- 
pose (u). 

5.  To  pass  no  property  at  all  in  the  goods  ((c). 

Note, — The  decifiion  in  Sewell  v.  Burdick  (y)  has  made  it  dear 
that  the  efifect  of  the  indorsement  of  a  bill  of  lading  depends 
entirely  on  the  particalar  circumstances  of  each  indorsement, 
and  that  there  i8_^D0  general  rule  that  indorsement  passes  the 
wEole  legal  property  in  the  goods,  as  Ead  been  strongly  con- 
tStided  by  Brett,  M.B.  (z),  in  the  Court  below,  and  in  Olyn^ 
MHU  &  Co.  V.  East  and  West  India  Docks  (a).  In  the  light  of 
this  decision,  the  special  verdict  in  Lichbarrow  v.  Mason  (6), 
which  recites  that  '*  the  property  is  transferred  by  indorsement," 
must  be  read  '^the  property  which  it  was  the  intention  to 
transfer  is  transferred ; "  (c)  and  many  obiter  dicta  on  the  subject, 
such  as  the  statement  of  Lord  Hatherley  in  Barber  v.  Meyer- 
stein  (d^,  that,  when  goods  are  at  sea,  assigning  the  bill  of  lading 
is  parting  with  the  "  whole  and  complete  ownership  of  the 
goods,**  and  of  Lord  Westbury  in  the  same  case  (d  ),  that  the 
transfer  of  the  bill  of  lading  for  value  *'  passes  the  absolute  pro- 
perty in  the  goods,"  must  be  ^ken  as  nvArrnlft^^  or  strictly 
limited  to  the  circumstances  of  the  partioularvcase  (e). 


(p)  See  Article  59.  (jk)  13  Q.  B.  D.,  at  p.  167. 

(q)  See  Article  60.  (a)  (1880),  6  Q.  B.  D.,  at  p.  480. 

(rS  See  ArUdes  63-71.  (6^  (1794),  5  T.  R,  683. 

(8)  See  Articles  61,  62.  (c)  At  suggested  by  Lord  Selbome, 

(t)  See  Article  72.  10  App.  C,  at  p.  80. 

(u)  See  Article  73.  (d)  (1870),  L.  B.  4  H.  L.  325,  835. 

fx)  See  Article  74.  (0)  See  10  App.  C,  at  pp.  81, 104. 

(y)  (1884),  10  App.  C.  74. 
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Article  59. — Intention  to  transfer  the  whole  Property  hy 
Indorsement  of  the  Sill  of  Lading. 

Property  in  goods  at  sea  may  be  completely  passed  by 
indorsement  and  delivery  of  the  bill  of  lading  under  which 
they  are  shipped,  in  exchange  for  payment  of  the  price. 

Note  1. — The  question  of  property  in  ^oods  shipped  is  not  of 
great  importance  to  the  shipowner,  as  he  is  safe  in  delivering  to 
the  holder  of  the  first  bill  of  lading  duly  presented,  if  he  has  no 
notice  or  knowledge  of  other  claims  (/),  while  if  he  has  such 
knowledge,  though  probably  in  strict  law  he  must  either  deliver 
at  his  peril  to  the  rightfal  claimant,  or  interplead  (g\  yet  in 
practice  he  can  almost  always  obtain  in  exchange  for  deUverv 
of  the  goods  an  indemnity  against  legal  proceedings,  which  will 
render  him  virtually  safe.  For  this  reason  I  have  not  gone 
minutely  into  liie  numerous  cases  on  this  subject.  An  exhaus- 
tive discussion  of  them  will  be  found  in  Benjamin  on  Sale, 
4th  ed.,  pp.  345-371,  and  a  summary  of  the  results  at  p.  369. 
Part  of  this  summary  has  been  approved  by  the  House  of 
Lords  (A),  and  a  similar  summary  is  to  be  found  in  the  judgment 
of  Cotton,  L.J.,  in  Mirahiia  v.  Ottoman  Batik  (t). 

Note  2. — The  property  in  goods  shipped  under  a  bill  of  lading 
may  be  passed  without  indorsement  of  such  bill  (ib),  and  it 
would  seem  that  subsequent  indorsement  of  the  bill  of  lading 
to  a  different  person  will  have  no  effect  in  passing  the  property, 
unless  the  circumstances  of  the  case  warrant  the  application  of 
the  Factors  Acts.  Whether  a  subsequent  indorsement  to  the 
person  who  has  already  by  a  contract  of  sale  acquired  property 
in  the  goods  will  give  that  person  contractual  rights  under  the 
bill  of  lading  seems  doubtful.  Be  Laurier  v.  Wyllie  (l^  decides 
that  indorsement  of  a  bill  of  lading  covering  goods  tnat  were 
before  shipment  the  property  of  the  indorsee,  the  shipper  and 
indorser  being  his  agent,  does  not  give  the  indorsee  any  rights 
in  the  contract  evidenced  by  the  bill  of  lading  differing  from 
the  actual  contract  under  which  the  goods  were  shipped.     This, 


(/)  ^iyn  -W»^^  ▼•  '^^f^  ^'x^  Dock  Co.  (1882),  7  App.  C.  591 ;  see  Article  125. 

C^)  Per  Lord  Blackburn,  7  App.  C,  at  p.  611. 

(A)  Shepherd  v.  Harrison  (1871),  L.  R.  6  H.  L.  116,  at  p.  127. 

(0  (1878),  3  Ex.  a,  at  p.  172. 

(A)  Meyer  v.  Sharpe  (1818),  5  Taunt.  74;  Nathan  v.  Oiles  (1814),  6  Taunt. 
558.  The  ordinary  operation  of  the  law  as  to  the  sales  of  goods  which  transfer 
the  property  in  them  is  not  affected  by  the  existence  of  a  bill  of  lading  relating  to 
those  goods,  by  the  indorsement  of  which,  as  one  of  the  methods  recognised  by  Uiat 
law,  the  property  may  be  passed.  (Cf.  Parke,  B.,  Bryans  v.  Nix  (1839),  4 
M.  &  W.  775,  at  pp.  790, 791.)  And,  in  truth,  **  property  does  not  pass  by  indorse- 1 
ment  of  the  bill  of  lading,  but  by  the  contract  in  pursnance  of  which  the  indorse-/ 
ment  is  made."    Fer  Lord  Bramwell,  Seufell  t.  Burdick  (1884),  10  A.  C,  at  p.  105.1 

(0  (1889),  17  Sc  Sess.  C.  167. 
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144  UNPAID    VEHmOR'S 

however,  does  not  oover  such  a  case  as  the  following : — Groods 
the  property  of  A.  shipped  by  him  on  Jan.  1  under  a  bill  of 
lading  to  his  order ;  on  Jan.  10  A.  sells  the  goods  afloat  to  B. 
under  such  terms  that  the  property  in  them  passes  immediately 
to  B. ;  on  Jan.  30  A.  indorses  the  bill  of  lading  to  B.  It  seems 
doubtful  on  the  strict  wording  of  the  Bills  of  Lading  Act  ("  to 
whom  the  property  .  .  .  shall  pass  upon  or  by  reason  of  .  .  • 
such  indorsement")  whether  B.  acquires  contractual  rights 
against  the  shipowner  under  the  bill  of  lading :  though  appa- 
rently, if  on  Jan.  31  B.  indorsed  the  bill  to  G.  in  pursuance  of 
a  contract  of  sale  c.i.f.,  C.  would  acquire  such  rights. 

Note  3. — In  a  contract  for  the  sale  of  goods  upon  "o.i.f. " 
terms,  the  seller  performs  his  part  by  shipping  goods  of  the 
contractual  description  (m)  on  board  a  ship  bound  to  the  con- 
tractual destination  (n),  and  tendering  to  the  purchaser  the 
shipping  documents,  the  goods  during  the  yoyage  being  at  the 
risk  of  the  purchaser  (o).  In  such  a  contract  of  sale  of  **  un- 
ascertained goods"  (p)  the  property  probably  passes  to  the 
purchaser  only  when  the  bill  of  lading  is  indorsed  and  tendered 
to  him  (q).  It  was  held  recently  by  a  legal  arbitrator,  under 
such  a  contract,  that  there  was  an  '*  unconditional  appropriation  " 
by  the  seller  (under  Bule  5  (1)  of  sect.  18  of  the  Sale  of  Goods 
Act,  1893)  by  the  transmission  of  a  detailed  descriptive  invoice 
to  the  purchaser  some  time  before  tender  of  the  bill  of  lading, 
and  that  upon  this  later  event  the  purchaser  could  not  reject 
the  goods  as  not  being  of  the  contractual  description.  If  this 
be  correct  such  a  set  of  circumstances  seems  to  give  a  commercial 
probability  to  the  hypothetical  case  discussed  in  Note  2  above, 
viz.  would  any  rights  under  the  bill  of  lading  pass  by  its 
indorsement  to  the  indorsee,  who  already  owned  the  goods  ? 

*' Shipping  documents"  in  such  a  contract  of  sale  means  a 
bill  or  bills  of  lading  and  a  policy  of  insurance  reasonably 
covering  the  value  of  the  goods,  though  not  necessarily  their 
whole  value  at  the  destination  (r).  And  under  a  contract, 
**  payment  against  shipping  documents,"  the  price  is  due  upon, 
or  within  a  reasonable  time  after,  tender  of  the  documents, 
irrespective  of  the  arrival  of  the  ship  («). 


Article  60. — Unpaid  Vendor's  Securities. 
Where  goods  are  shipped  by  a  vendor,  in  pursuance  of 
his  buyer's  order,  for  delivery  to  the  buyer,  such  shipment 

(m)  Harland  and  Wolff  y.  Burstall  (1901),  6  Com.  Cases,  113. 

(n)  Zecky  v.  Ogilvie  (1897),  3  Com.  Cases,  29  (the  two  Tripolis). 

(0)  TregelUs  v.  S^tceil  (1862),  7  H.  &  N.  574. 

(p)  Sale  of  Goods  Act,  1893,  §§  16-18. 

(q)  Wait  V.  Baker  (1848),  2  luch.  1. 

(r)  TamvacoY.  Lucas  (1861),  1  B.  &  S.  185. 

(«)  Byan  v.  Bidley  (1902),  19  T.  L.  R.  45. 
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jprima  fade  passes  the  property  to  the  buyer,  delivery  to 
the  ship  being  equiyalent  to  delivery  to  him  {t). 

But  under  these  circumstances  the  unpaid  vendor  has  the 
right  to  stop  the  goods  in  transitu  {u\  though  they  are 
made  by  the  bill  of  lading  deliverable  to  the  vendee  {x). 

An  unpaid  vendor  frequently  insists  on  more  than  this 
security  for  the  price,  and  deals  with  the  bill  of  lading  so  as 
to  prevent  the  property  in  the  goods  from  passing  to  the 
vendee  on  their  shipment,  either  by : — 

(I.)  Reserving  to  himself  i\iQJus  diapone^idi  (y). 

(II.)  Conditional  indorsement  of  the  bill  of  lading  (z). 


Article  61. — Beservation  of  Jm  Disponendi  by  Unpaid  Vendor. 

The  unpaid  vendor  may  take  from  the  master  a  bill  of 
lading  making  the  goods  deliverable  to  his  order  or  to  his 
agent,  and  may  forward  this  bill  to  his  agent,  with  instruc- 
tions not  to  indorse  it  to  the  vendee  except  on  payment  for 
the  goods. 

If  he  takes  the  bill  in  this  form  on  his  own  behalf,  and 
not  as  agent  for,  or  on  behalf  of,  the  purchaser,  he  thereby 
reserves  himself  the  power  of  absolutely  disposing  of  the 
goods,  known  as  the  jm  disponendi,  and  no  property  will 
pass  to  the  purchaser  by  the  shipment  (a).  Payment  or 
tender  of  the  price  will  pass  the  property  to  the  pur- 
chaser (b),  unless  this  ^  disponsndi  has  been  reserved  by 
the  vendor  for  some  other  purpose  than  that  of  securing  the 
contract  price  (c). 


(0  Shepherd  t.  Harrison  (1871X  L.  R.  5  H.  L.  116,  at  p.  127  ;  and  see  Article 
68. 

(u)  Vide  postf  Article  63, 

(jc)  Ex  parte  Banner  (IB7Q\2  Ch.D.  278,  at  p.  288. 

(y)  See  Article  61. 

{z)  See  Article  62 :  and  also  Sale  of  Qoods  Act,  1893,  §  19. 

(a)  Shepherd  y.  Harrieon  (1871),  L.  R.  5  H.  L.  116 ;  Mirabita  r.  Ottotnan  Bank 
(1878),  3  Ex.  D.  at  p.  172;  Ogg  t.  Shuter  (1875),  1  C.  P.  D.  47;  Gabarran  v. 
Ereefi  (1875),  L.  R.  10  Ex.  274:  see  Sale  of  Goods  Act,  1893,  §  19,  s.8.  1,  2. 

(6)  Mirabita  v.  Ottoman  Bank^  vide  wpra, 

(c)  Wait  V.  Baker  (1848),  2  Ex.  1. 
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Note, — It  has  been  disoussed  whether  the  jus  dispanendi  is 
merely  a  vendor's  lien,  or  is  some  right  in  the  vendor  conoomitant 
with  property  in  the  vendee,  or  whether  it  amounts  to  a  state- 
ment that  the  acts  of  the  vendor  prevent  the  property  from 
passing  to  the  vendee  on  shipment  of  the  goods,  and  postpone 
the  vesting  of  the  propertv  till  certain  conditions  are  satisfied. 
Ogg  V.  Shuter  (d)  snews  that  it  is  more  than  a  vendor's  lien. 
The  judgment  in  MirabitaY.  Ottoman  Bank  (e)  declines  to  decide 
between  the  last  two  alternatives,  but  the  language  of  Cotton, 
L.J.,  in  the  same  case  appears  to  shew  that  to  speak  of  the 
vendor's  jua  diwonendi  is  another  way  of  saying  that  the  property 
has  not  passed  to  the  vendee,  whatever  may  be  his  rights 
under  the  contract  of  sale. 


Article  62. — Conditional  Indorsement  hy  Unpaid  Vendor. 

The  unpaid  vendor  may  draw  a  bill  of  exchange  on  the 
vendee  for  the  price,  and  either : — 

(I.)  Forward  it  for  acceptance,  together  with  a  copy  of 
the  bill  of  lading  (/),  sending  also  an  indorsed  bill  of  lading 
to  his  agent  {g) ;  or : — 

(II.)  Discount  it  at  a  bank,  depositing  an  indorsed  bill 
of  lading  as  security  for  the  advance,  and  leaving  the  bank 
to  present  the  bill  of  exchange  for  acceptance,  together  with 
the  bill  of  lading  (h): 

In  case  (I.)  the  vendee  cannot  retain  the  bill  of  lading,  or 
obtain  the  indorsed  bill  of  lading,  unless  he  accepts  the 
bill  of  exchange  (e).  But  if  being  in  possession  of  the 
indorsed  bill  of  lading  he  transfers  it  by  indorsement  to 


(d)  (1875),  1  C.  p.  D.  47. 

(e)  (1878),  3  Ex.  D.  164. 

(f)  In  Coventry  v.  Giadstone  (1867),  L.  R.  4  £q.  493,  an  attempt  to  set  up  a 
custom  to  deliver  bills  of  lading,  not  when  bills  of  exchange  were  accepted,  but 
when  they  were  paid,  failed. 

(g)  ShipKerd  v.  ffarri$on  (1871),  L.  R.  5  R  L.  116. 

(A)  Turner  v.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543.  Where  a  bank 
presents  a  bill  of  exchange  with  bills  of  lading  annexed,  it  is  not  taken  to 
guarantee  that  the  latter  are  genuine  :  Leather  v.  Simpson  (1871),  L.  B.  11  Eq. 
398 ;  Baxter  r.  Chapman  (1874),  29  L.  T.  642. 

(»)  Shepherd  v.  Harrison  (1871),  L.  R.  5  H.  L.  116.  See  also  Sale  of  Goods 
Act  (1893),  §  19,  8.S.  3,  and  Cahn  v.  FookeU's  8.S.  Co.  (1899),  1  Q.  B.  643.  For 
special  facts  under  which  the  consignee  who  had  received  bills  of  lading  was  held 
not  bound  to  accept  bills  of  exchange  drawn  against  them,  see  Depperman  r. 
HMersty  (1852),  17  Q.B.  766 ;  for  special  facts  in  which  the  consignee  was  held 
to  be  bound,  see  Imperial  Ottoman  Bank  t.  Cowan  (1874),  31  L.  T.  336 ;  Hoars 
T.  Dresser  (1859),  7  H.  L.  C.  290. 
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an  innocent  holder  for  value,  that  bolder  obtains  under  tbe 
Factors  Act  1889  a  good  title  to  tbe  goods,  tbougb  tbe 
vendee  bas  not  accepted  tbe  bill  of  exchange  (h). 

In  case  (II.)>  be  cannot  obtain  tbe  bill  of  lading  from  tbe 
bank  unless  he  satisfies  tbe  bank's  claim  for  advances  (J) ; 
but  if,  before  the  bank  realises  the  goods  to  satisfy  its  claim, 
the  vendee  tenders  the  amount  claimed,  tbe  property  in  tbe 
goods  will  at  once  pass  to  him  (m),  and  be  will  be  entitled  to 
tbe  bill  of  lading,  unless  the  jus  disponendi  bas  been  reserved 
by  the  vendor  with  some  other  intention  than  that  of 
securing  the  contract  price  (n). 

Tbe  vendee  is  not  entitled  to  require  delivery  of  all  copies 
of  tbe  bill  of  lading  before  accepting  bills  of  exchange,  if  tbe 
copy  tendered  is  in  fact  effectual  to  pass  tbe  property ;  nor, 
semhley  can  he  claim  that  they  should  be  delivered  at  such 
a  time  that  they  can  be  forwarded  to  arrive  at  the  port  of 
destination  before  tbe  ship,  but  only  that  the  shipper  shall 
forward  them  with  all  reasonable  dispatch  (o). 

In  all  these  cases  tbe  vendor,  by  reserving  the  jm  dis* 
ponendif  is  prima  facie  presumed  to  intend  to  retain  tbe 
property  in  tbe  goods  {jp\  and  the  burden  of  disproving 
this  intention  lies  on  those  who  dispute  it  {q). 


(k)  Cahn  V.  PochstVs  3,8.  Co.  (1899),  1  Q.  B.  643. 

(/)  Turner  y.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543. 

(m)  Mrabita  v.  Ottoman  Bank  (1878),  3  Ex.  D.  164. 

(n)  Wait  V.  Baker  (1848),  2  Ex.  I.  See  also  Barber  y.  Ibytor  (1839),  5  M.  &  W. 
527  ;  Gilbert  v.  Ouignon  (1872),  L.  R.  8  Ch.  16. 

(o)  Sanders  v.  Maclean  (1883),  11  Q.  B.  D.  327. 

Ip)  The  property  and  possession  in  goods  shipped  has  been  held  to  be  trans- 
ferred to  the  vendee  on  the  facts  of  the  following  cases : — Walley  v.  Montgomery 
(1803),  3  East,  585 ;  Coxey.  ifanfen  (1803),  4  East,  211 ;  Ogle  v.  Atkinson  (iSU), 
5  Taunt.  759;  Wilmshurst  v.  Bowker  (1844),  7  M.  &  G.  882;  Key  v.  CoUsvoorth 
(1852),  7  Ex.  595;  Joyce  v.  Swann  (1864),  17  C.  B.,  N.S.  84;  Castle  v.  Play  ford 
(1872),  L.  R.  7  Ex.  98;  Ex  parte  Banner  (1^1  Q),  2  Ch.  D.  278;  Mirabita  v. 
Ottoman  Bank  (1878),  3  Ex.  D.  164;  Colonial  Ins.  Co.  y.  Adelaide  Ins,  Co. 
(1886),  12  App,  C.  128. 

The  property  or  possession  was  held  to  have  been  reserved  by  the  vendor  and 
shipper  in  the  following  cases  : — Craven  v.  Ryder  (1816),  6  Taunt.  433 ;  Ruck  v. 
Hatfield  (1822),  5  B.  &  Aid.  632 ;  Brandt  v.  Bowlby  (1831),  2  B.  &  Ad.  932  ; 
EUershaw  v.  Magniac  (1843),  6  Ex.  570;  Wait  v.  Baker  (1848),  2  Ex.  1 ;  Van 
Casteel  v.  Booker  (1848),  2  Ex.  691 ;  Jenkyns  y.  Brown  (1849),  14  Q.  B.  496 ; 
Turner  v.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543 ;  Moakes  v.  Nicolson 
(1865),  19  C.  B.,  N.S.  290;  Faike  v.  Fletcher  (1865),  18  C.  B.,  N.S.  403; 
Shepherd  v.  Harrison  (1871),  L.  R.  4  H.  L.  116 ;  Ogg  v.  Shuter  (1875),  1  C.  P.  D. 
47 ;  Oabarron  v.  Kreeft  (1875),  L.  R.  10  Ex.  274. 

(q)  Joyce  v.  Swann  (1864),  17  C.  B.,  N.S.  84. 
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Com  1. — P.  requested  V.  in  Brazil  to  purchase  cotton  for  him ;  V.  did 
so  and  forwarded  it  to  England,  taking  a  bill  of  lading  deliverable  to  V.'s 
order,  and  describing  the  cotton  in  the  invoice  as  *'  shipped  on  account 
and  at  the  risk  of  P."  V.  forwarded  to  his  agent  W.  the  invoice  and 
two  bills  of  lading;  W.  sent  on  to  P.  the  invoice  and  one  bill  of  lading, 
indorsed,  and  a  bill  of  exchange  for  the  price  of  the  cotton.  P.  refused 
to  accept  the  bill  of  exchange,  but  kept  the  bill  of  lading,  which  he 
handed  to  his  brokers,  who  paid  the  freight  on  the  cotton,  and  got  a 
delivery  order  from  the  shipowners.  Meanwhile,  W.  obtained  delivery  of 
^e  cotton  under  the  second  bill  of  lading.  Eddy  thatW.'s  action  reserved 
to  him  the  ju9  disponendi,  and  the  property  in  the  cotton ;  that  P.  could 
not  keep  the  bill  of  lading  without  accepting  the  bill  of  exchange,  and 
that  W.  wasjustified  in  taking  possession  of  the  cotton  (r). 

Case  2. — V.  purchased  goods  in  X.,  as  agents  for  P.  in  England,  with 
the  proceeds  of  bills  drawn  by  V.  on  P.,  and  discounted  in  X.  On  ship- 
ping, Y.  took  bills  of  lading  making  the  goods  deliverable  to  P.  and 
forwarded  them  to  P.  by  post,  with  notice  of  the  bills  of  exchange  drawn. 
While  the  goods  were  in  transitu  P.  became  bankrupt,  having  accepted 
some  of  the  bills,  but  having  paid  none.  Held,  that  the  property  had 
passed  absolutely  to  P.,  subject  only  to  V.*s  right  to  stop  in  ttxinsitu  («)• 

Case  3. — ^V.  shipped  guano  to  P.,  as  the  result  of  a  correspondence, 
which  objected  to  the  proposed  price,  but  asked  the  captain  to  bring 
some  other  goods  as  well.  P.  insured  the  cargo.  V.  took  a  bill  of  lading, 
making  the  goods  deliverable  to  V.,  or  order,  but  before  it  was  indorsed 
to  P.  tne  ship  was  wrecked.  The  jury  found  that  V.  had  intended  the 
shipment  to  pass  the  property  to  P.,  and  had  not  intended  to  keep  the 
guano  in  his  own  hands ;  and  this  verdict  was  sustained  by  the  Court, 
who  Jield  that  the  property  was  in  P.  from  the  time  of  shipment  (t). 

Case  4. — ^V.  sold  potatoes  to  P.,  nayment  to  be  by  cash  against  bill  of 
lading,  and  took  a  bill  of  lading,  deliverable  to  Y.  or  order.  The  ship 
arriv^  on  Jan.  26.  W.,  the  agent  of  Y.,  presented  on  Jan.  27  the  bill 
of  lading  to  B.,  who  refused  to  accept  the  bill  on  exchange  annexed,  on 
the  plea  of  short  shipment.  There  was  in  fact  no  short  shipment;  and 
on  Feb.  2,  W.  sold  tne  potatoes ;  P.  on  the  same  day  giving  notice  that 
he  claimed  them,  but  not  tendering  the  price.  Held,  that  until  P.  paid 
or  tendered  cash  against  the  bill  of  lading,  the  possession  (qumre  property) 
was  in  W.,  with  a  power  to  sell  the  goods  (i^). 

Case  5. — Y.  purchased  cotton  by  P.'s  orders  and  shipped  it  on  P.'s 
ship,  Y.  taking  a  bill  of  lading,  making  the  cotton  deliverable  to  Z.,  "  to 
order  or  assigns,  paying  for  freight  for  the  cotton  nothing,  being  owner*s 
property.**  Y.  indorsed  the  bill  in  full : — •*  Deliver  to  the  bank  of  Z.,  or 
(nxler ;  **  drew  bills  of  exchange  on  P.,  and  discounted  them  at  another 
bank  on  the  security  of  an  indorsed  bill  of  lading.  Y.  also  forwarded  to 
P.  an  invoice  stating  that  the  goods  were  shipped  ''by  order  and  for 
account  of  P.,  and  to  him  consigned.'*  P.  became  bankrupt  before  the 
goods  arrived;  Y.  pcdd  the  biUs  of  exchange,  and  claimed  to  stop  the 
goods  in  transitu ;  the  representatives  of  P.  claimed  the  goods  on  arrival. 
Beld^  that  by  the  terms  of  the  bill  of  lading,  Y.  reserved  to  himself  the 
JUS  disponendi  in  the  goods,  and  did  not  lose  it  by  indorsing  the  bill  to 


(r)  Shepherd  v.  Harrison  (1871),  L.  R.  5  H.  L.  116.    See  also  Barrow  v.  Coles 
(1811),  3  Camp.  92,  and  Cahn  v.  Focketfs  8.8.  Co,  (1899),  1  Q.  B.  643. 
(0  Ex  parte  Banner  (1876),  2  Ch.  D.  278. 
(t)  Joyce  V.  Swann  (1864),  17  C.  B.,  N.S.  84. 
(u)  Ogg  V.  Shuter  (1875),  1  C.  P.  D.  47. 
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the  bank ;  and  that  he  consequently  was  entitled  to  the  goods  as  against 
P.'s  representatives  (»). 

Case  6. — ^V.  shipped  600  tons  nmber  upon  a  ship  chartered  for  P., 
under  a  bill  of  lading,  deliverable  to  Y.  or  assigns.  P.  insured  the  umber. 
y.  drew  a  bill  of  exchange  for  the  price  and  forwarded  it  for  discount  to 
the  Z.  bank,  with  the  biU  of  lading.  P.  declined  to  accept  the  bill,  but 
afterwards,  and  before  the  bank  dealt  with  the  cargo,  tendered  the  amount 
of  the  bill  of  exchange,  and  demanded  the  bill  of  lading.  The  bank 
refused,  and  sold  the  umber.  Held,  that  the  refusal  and  sale  were  wrong- 
ful, and  that  the  property  passed  to  P.  on  his  tender  made  before  the 
bank  had  realised  ^). 

Case  7. — ^V.  agreed  to  sell  to  P.  com  for  cash  or  acceptance  on  handing 
over  bill  of  lading.  V.  sent  P.  the  charter  of  the  ship  made  in  Y.'s  name, 
in  which  the  corn  was  loaded,  and  took  a  bill  of  lading,  deliverable  to  G. 
or  assigns.  When  the  cargo  reached  its  destlDation,  Y.  left  the  invoice 
and  an  unindorsed  bill  of  lading  with  P.,  who  raised  disputes  as  to  the 
quality  of  the  cargo,  but  afterwards  tendered  the  price.  V.  refused  to 
accept  it.  Held,  that  no  property  in  the  com  passed  to  P.,  either  at 
shipment,  or  by  the  tender  of  the  price  (2). 

(7cM6  8. — V.  agreed  to  sell  to  P.  iron,  payment  in  cash  to  L.,in  exchange 
for  bills  of  lading.  Y.  took  a  set  of  three  bills  of  lading,  forwarded  two 
duly  indorsed  tr)  his  agents  in  L.,  and  retained  the  third  himself.  On 
August  3,  Y.'s  agents  tendered  the  two  bills  to  P./  who  refused  to  pay 
cash  unless  all  three  were  tendered.  Y.'s  agents  accordingly  procured  the 
third,  and  tendered  the  three  to  P.  on  August  9.  P.  refused  to  pay  cash 
on  the  ground  that  the  tender  was  so  late,  that  he  could  not  forward 
them  so  as  to  reach  the  port  of  destination  before  the  ship.  Held  (1), 
that  the  tender  of  what  was  in  fact  a  bill  effectual  to  pass  the  property 
was  good,  though  the  purchaser,  in  the  absence  of  the  other  bills  of  the 
set,  did  not  know  it  was  effectual  (a).  (2)  Semble  (6),  that  so  long  as  Y. 
used  reasonable  diligence  in  tendering  the  bill  of  lading  to  P.,  it  was  not 
necessary  that  he  should  tender  it  in  time  for  it  to  reach  the  port  of 
destination  before  the  carrying  ship  (c). 


(a?)  Turner  v.  Trustees  cf  Liverpool  Docks  (1851),  6  Ex.  543. 

(y)  Mirabita  v.  Imperial  Ottoman  Bank  (1878),  3  Ex.  D.  164. 

(z)  Wait  v.  Baker  (1848),  2  £z.  1,  distingoished  in  Mirabita  v.  Ottoman  Bank 
^1878),  3  Ex.  D.  164,  as  a  case  where  the  vendor  kept  a  hold  on  the  cargo 
for  the  purpose  of  secorlng  his  absolate  property  in  the  com  till  he  chose  to 
pass  it  to  the  purchaser,  and  not  merely  to  secure  the  contract  price.  Such  a 
distinction  has  rather  a  slender  foundation  in  fact,  and  it  is  submitted  that  the 
authority  of  Wait  ▼.  Baker  is  much  weakened  by  the  more  recent  decision.  See 
also  Ellershavo  v.  Magniac  (1843),  6  Ex.  570;  Gabarron  v.  Kreeft  (1875),  L.  R. 
10  Ex.  274. 

(a)  Thus  if  the  third  bill  had  been  indorsed  to  I.  before  the  tender  of  the 
other  two  to  P.,  the  tender  would  not  be  effective,  but  P.  was  not  entitled  to 
require  proof  of  the  effectiveness  of  the  tender,  a  state  of  things  productive  of 
some  hanlship. 

(6)  Per  Brett,  M.R.,  at  pp.  336-338 :  Cotton,  L.J.,  at  p.  340,  and  Bowen,  L.J., 
at  p.  344,  express  themselves  not  unfavourably  to  this  view,  but  decline  finally  to 
decide  it. 

(c)  Sanders  v.  Mw^n  (1883),  (C.A.),  11  Q.  B.  D.  327. 
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Article  63. — Stoppage  in  transitu. 

Under  certain  conditions  a  vendor,  who  has  forwarded 
goods  in  such  a  manner  that  the  property,  though  not  the 
actual  possession,  has  passed  to  the  purchaser  (d),  has  the 
right  of  resuming  possession  of  the  goods  during  their 
transit  to  the  purchaser. 

This  resumption  of  possession  by  the  vendor  does  not 
amount  to  rescission  of  the  contract  (e),  but  is  the  exercise 
by  an  unpaid  vendor  (/)  of  his  right  to  insist  on  his  lien  for 
the  price  (g). 

This  right,  known  as  the  right  of  Stoppage  in  transitu  (A), 
may  be  exercised  by : — 

I.  An  unpaid  vendor  of  goods  and  others  in  an  analogous 
position  ;  (Article  64)  : 

II.  On  the  bankruptcy  or  insolvency  of  the  vendee ; 
(Article  65) : 

III.  As  against  such  vendee,  and  all  persons  claiming 
under  him ;  (Article  66) : 

IV.  Except  as  against  an  indorsee  ^  transferee  of  the 
bill  of  lading  or  other  document  of  title  for  such  goods  (t), 
who  has  given  valuable  consideration  for  such  indorsement 
~  transfer,  in  ignorance  of  any  circumstances  which  would 


(d)  It  is  beyond  the  scope  of  this  work  to  discuss  ezhaostirely  the  cases  when 
property  passes  on  shipment ;  the  method  of  reserving  property  in  the  vendor  by 
taking  bills  of  lading,  making  the  goods  deliverable  to  his  order,  has  been  dealt 
with  above :  Article  61.  On  the  question  of  appropriation  of  g^oods  not  specific, 
the  reader  is  referred  to  Benjamin  on  Sale,  Book  II.,  c  5,  and  the  nnroeroiis  oases 
cited  in  the  various  stages  of  Ingiis  v.  Stock  (1885),  10  App.  C.  263. 

(e)  Kemp  v.  Falk  (1882).  7  App.  C.  at  p.  581;  In  re  ffumberston  (1846),  De 
Gex,  262 ;   Wentuxtrth  v.  Outhwaite  (1842),  10  M.  &  W.  436. 

(/)  It  depends  on  the  character  of  unpaid  vendor,  and  not  on  the  nature  of  a 
lien ;  for  other  persons  who  are  entitled  to  liens  hare  yet  no  right  to  stop  in 
transitu  after  they  have  lost  possession.    Kinhch  v.  Craig  (1790),  3  T.  R.  783. 

(g)  Statement  of  law  by  Cotton,  L.J.,  in  Phelps  v.  Cbmiw  (1885),  29  Ch.  D.  at 
p.  821.  The  right  is  not  affected  by  the  Bilk  of  Sales  Acts :  Ex  parte  Watson 
(1877),  5  Ch.  D.  35,  at  p.  44. 

(A)  The  history  of  the  right  is  to  be  found  in  Lord  Abinger's  judgment  in 
Qibson  v.  CcamKthers  (1841),  8  M.  &  W.  337.  It  first  appears  in  Chancery  in 
1690  {Wiseman  v.  Vandepvit,  2  Vem.  202),  and  is  introduced  into  the  Courts  of 
Law  by  Lord  Mansfield  in  1757  (Bvrghall  v.  ffoward,  1  H.  Bl.  366,  n.).  See  also 
Benjamin  on  Sale,  4th  ed.,  p.  843 ;  Blackburn  on  Sale,  2nd  ed.,  by  Graham,  pp. 
310-320.  The  law  is  now  codified  in  the  Sale  of  Goods  Act,  1893,  §§  44-48; 
see  Appendix  III. 

(0  See  Factors  Act,  1889, 51  &  52  Vict.  c.  45,  s.  10,  Appendix  IIL ;  and  Note^ 
p.  156.  Digitized  by  VjUU^LC 
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prevent  such  indorsement  or  transfer  from  acting  as  a  valid 
transfer  of  a  property  or  interest  in  the  goods ;  {Article  67) : 
Y.  At  any  time  before  the  vendee  has  acquired  possession 
of  the  goods  by  himself  or  his  agent,  and  so  terminated  the 
transit  (h)  {Articles  68,  69). 


Article  64. — Who  may  exercise  the  Bight  of  Stoppage. 

A.  An  unpaid  vendor  from  whom  the  property  in  the 
goods  has  passed. 

The  fact  that  he  has  received  part  of  the  price  will  not 
divest  his  right  {l),  unless  the  contract  is  apportionable,  in 
which  case  the  price  also  can  be  apportioned,  and  part  of 
the  goods,  being  paid  for,'will  be  exempt  from  stoppage  (m). 
Neither  will  the  fact  that  payment  has  been  received  in  bills 
of  exchange,  not  yet  matured,  divest  his  right  (n),  unless 
such  bills  were  taken  as  absolute  payment,  and  not  as 
payment  conditional  on  their  being  met  at  maturity,  and 
the  burden  of  proving  this  rests  on  those  who  assert  it  (o). 

That  there  is  an  unadjusted  account  current  between 
vendor  and  vendee  will  not  divest  the  right  {p) ;  but  if 
there  is  an  ascertained  balance  against  the  vendor,  it  seems 
that  the  right  is  lost  {q). 

B.  Persons  in  a  position  analogous  to  that  of  an  unpaid 
vendor : — 

1.  A  commission  agent  purchasing  goods  on  orders  from 


(*)  Lic»arrow  v.  Mason  (1794),  1  Smith  L.  C,  llth  ed.,  p.  693. 

(0  Eodgaon  v.  Zoy  (1797),  7  T.  R.  440;  Feise  ▼.  Wray  (1802),  3  East,  93. 

(m)  Merchant  Banking  Co.  v.  Phcsnix  Bessemer  Co,  (1877),  5  Ch.  D.  205. 

(fi)  Feise  y.  Wray^  vide  supra;  Edwards  v.  Brewer  (1837),  2  M.  &  W.  375; 
Gunn  T.  BMtow  Vaughan  (1875),  L.  R.  10  Ch.  at  p.  501,ptfr  Mellish,  L.J.  Davis 
Y.  Beynolds  (1815),  1  Stark,  115,  most  be  taken  as  orerruled. 

(o)  Benjamin  on  Sale,  4th  ed.,  pp.  733,  734,  and  oases  there  cited. 

(p)  Wood  T.  Jones  (1825\  7  D.  &  R.  126. 

(q)  Vertue  y.  JewU  (1814),  4  Camp.  31.  This  case  is  perhaps  open  to  some  of 
the  criticisms  in  Benjamin  (p.  849),  though  the  remarks  founded  on  Patten  v. 
^T^ompaofi  (1816),  5M.&  S.  350,  seem  erroneoa8,as  that  case  did  not  inyolve  the 
definition  of  an  unpaid  yendor,  but  the  question  whether  a  particular  indorsement 
of  the  bill  of  lading  bj  the  ytndee  was  tofficient  to  diyest  the  right  of  stoppage 
f*fi  transitu. 
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his  principal  is  treated  for  this  purpose  (r)  as  a  vendor,  and 
may  stop  in  transitu  («). 

2.  A  principal  consigning  goods  to  a  factor  (t). 

3.  The  agent  of  the  vendor,  to  whom  a  bill  of  lading  has 
been  indorsed,  may  stop  in  his  own  name  (u),  while,  without 
such  indorsement,  he  may  stop,  if  so  instructed,  in  the 
vendor's  name  («). 

4.  The  unpaid  vendor  of  an  interest  in  an  executory 
agreement  (y). 

5.  A  surety  for  the  buyer,  who  has  paid  the  vendor  {%). 

6.  A  person  who  has  at  the  time  no  authority  to  stop, 
provided  that  the  vendor  ratifies  his  action  before  the  transit 
is  ended  (a). 

7.  Partner  against  partner  Q>), 


Artide  65. — Insolvency  of  Vendee. 

Insolvency  is  the  inability  to  pay  just  debts  in  the 
ordinary  course  of  trade  and  business  (c). 

It  may  be  evidenced  by  stoppage  of  payment,  or  even  by 
failure  to  pay  one  debt.  It  will  be  sufScient  if  the  vendee 
is  insolvent  when  the  transit  ends,  though  he  was  not  insol- 
vent when  the  notice  to  stop  in  transitu  was  given  (d). 


(r)  Though  for  other  parposei  as  an  agent :  Ca*9abogku  ▼.  Qibib  (1883), 
11  Q.  B.  D.  797. 

(«)  Feiuf,  Wray (1802X 3  East,  98 ;  Ireland y,  LivingtlaM(lB72),  L.  R.  5 H.  L. 
at  p.  409,  per  Lord  Blackburn ;  Ew  parte  Banner  (1876),  2  Ch.  D.  at  p.  287. 

(0  Kinloch  T.  Craig  (1790),  3  T.  R.  783 ;  New9om  v.  Thornton  (1805),  6  East,  17. 

(u)  MoriaonY,  ^ray (1824),  2  Bing.  260. 

Ix)  WhiUhead  v.  Anderdon  (1842),  9  M.  &  W.  518. 

(y)  JenkynB  v.  Utbome  (1844),  7  M.  ft  O.  678. 

(«)  Under  19  k  20  Vict.  c.  97,  s.  5.  See  also  Imperial  Bank  ▼.  London  and  8t. 
Catherine  Docks  (1877),  5  Ch.  D.  195. 

(a)  Bird  v.  Brown  (1850),  4  Ex.  786;  Butohmgs  t.  Nunes  (1863),  1  Moore, 
P.  C,  K.S.  243.  He  mast  purport  to  act  on  behalf  of  the  render.  KeigUey^ 
Maxted  &  Co,  v.  Durant  (1901),  A.  C.  240. 

(6)  Ex  parte  Cooper  (1879),  11  Ch.  D.  68. 

(c)  Per  Willes,  J.,  Beg.  v.  Sadlert^  Co.  (1863),.  10  H.  L.  C.  at  p.  425.  In 
National  Bank  t.  Morns  (1892),  A.  C.  287,  the  Privy  Council  held  that  a 
creditor  knew  his  debtor  was  insolvent  if  he  had  knowledge  of  circumstances  from 
which  ordinary  men  of  business  would  conclude  that  the  debtor  is  unable  to 
meet  his  liabilities. 

(d)  The  Constantia  (1807),  6  Rob.  Adm.  Rep.  at  pp.  326,  327  ;  Vertue  y.  Jewell 
(1814),  4  Camp.  31 ;  Z>ixon  r.  Fates  (IS3S),  5  B.  &  Ad.  313. 
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Quserey  whether,  if  the  vendee  fails  to  meet  the  bills  of 
exchange  drawn  against  the  cargo,  which  fall  due  after  the 
termination  of  the  transit,  but  has  not  up  to  the  end  of  the 
transit  committed  any  open  act  of  insoWency,  a  stoppage 
in  trarmtu  by  the  vendor  would  be  eflfective  (e). 


Article  66. — Against  whom  the  Bight  may  he  exercised. 

The  right  of  stoppage  in  transitu  exists  against  the 
vendee,  and  all  persons  claiming  under  him  (with  the 
exception  stated  in  Article  67)  (/).  Thus  it  avails  against 
a  sub-purchaser  from  the  vendee,  whose  title  is  not  founded 
on  indorsement  and  delivery  of  the  bill  of  lading,  or  of 
some  other  document  of  title,  for  value,  even  though  he  has 
paid  the  purchase-money  to  the  vendee.  For  such  a  sub- 
sale  would  only  pass  to  the  sub-vendee  such  equitable 
interest  as  his  immediate  purchaser  could  convey  and  not 
the  legal  property  in  the  goods,  and  would  not  prejudice 
the  unpaid  vendor's  right  of  stoppage  in  transitu^  which  is 
a  right  against  the  goods  (jg). 

Where,  however,  a  sub-sale  has  taken  place  without 
indorsement  and  delivery  of  a  document  of  title,  but  the 
sub-vendee  has  not  paid  the  purchase-money,  the  Court  in 
working  out  the  equitable  rights  of  the  parties  may  direct 


(e)  Probably  not,  on  the  aathorities,  though  it  is  submitted  that  on  principle 
the  question  would  be  whether  the  vendee  was  in  fact  insolvent  on  the  day  of  the 
negotiation  of  the  bill  of  lading,  or  the  end  of  the  transit.  In  favour  of  this  latter 
view,  see  Sir  W.  Scott,  in  The  Constantia  (1807),  6  Rob.  Adm.  Rep.  at  pp.  S26, 327, 
and  Dr.  Lushington,  in  The  Tigre$$  (1863),  B.  &  L.  38,  at  p.  44.  On  the  other 
side,  see  Lord  Blackburn,  in  Kemp  Y,Falk  (1882),  7  App.  C.  at  p.  581,  and  in 
Blackburn  on  Sale,  2nd  ed.,  p.  881 ;  and  Mellish,  L.  J.,  in  Gunn  v.  Bdokow  Vaughan 
(1875),  L.  R.  10  Ch.  at  p.  501.  It  seems  hard  that  an  indorsee  of  a  bill  of  lading 
from  a  vendee,  who  knew  that  his  indorser,  though  he  had  not  oommitted  any 
open  act  of  insolvency,  was  in  fact  unable  to  pay  his  debts,  should  be  held  to 
have  acquired  any  title  against  the  unpaid  vendor,  though  some  of  the  above 
dicta  suggest  that  he  would  acquire  such  a  title. 

(/)  Sale  of  Goods  Act,  1893,  §47. 

(g)  Kemp  v.  Folk  (1882),  7  App.  C.  573.  Being  such  a  right,  the  unpaid 
vendor  has  no  rights  against  the  money  receivable  under  a  policy  of  insurance 
for  damage  to  goods  in  trarmtu:  BerruUson  r,  Strang  (ISQB),  L.  R.  8  Ch.  588. 
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the  sub-purchaser  to  pay  the  purchase-money  to  the  original 
vendor  as  a  condition  of  receiving  the  goods  {h). 

But  if  the  legal  property  in  the  goods  has  passed  out  of 
the  vendee,  either  by  an  effective  indorsement  and  delivery 
of  a  document  of  title,  or  by  his  obtaining  and  giving  actual 
possession,  the  vendor  will  then  have  no  rights  against  the 
purchase-money  unpaid  by  the  sub-vendee  (A). 

The  unpaid  vendor's  lien  will  not  override  the  lien  of  the 
carrier  for  his  charges  on  the  special  goods  carried  {i)^  but 
will  be  preferred  to  claims  on  the  goods  put  forward  through 
the  vendee  alone  (i) ;  e.g,  to  a  carrier's  claim  of  lien  for  a 
general  balance  due  from  the  owner  or  consignee  of  the 
goods  {%) ;  or  to  any  attachment  of  the  goods  obtained  by 
a  creditor  of  the  vendee  (Z). 

Case  1. — ^y.  sold  goods  to  P.,  so  that  the  property  passed  to  P.,  and 
they  were  shipped,  consigned  to  G.  P.  indorsed  the  bills  of  lading  to  a 
bank,  as  security  for  an  fulvance ;  G.  sold  the  goods  "  to  arrive  '*  to  K.  P. 
then  became  bankrupt,  and  V.  gave  notice  to  the  master  to  stop  the  goods 
in  transitu,  K.  paid  the  purchase-money  to  G.,but  it  had  not  reached  P. 
The  goods  were  delivered  to  K.  by  the  master  on  the  production  of  receipts 
for  the  price  signed  by  G.  G.  paid  the  purchase-money  to  the  bank,  who 
after  satisfying  their  own  claims  (m),  paid  the  baianoe  to  P.'s  assignees. 
Eddy  that  as  the  transactions  with  K.,  not  being  accompanied  by  the 
transfer  of  any  document  of  title,  had  oidy  passed  such  equitable  interest 
as  P.  could  oonvey,  and  not  the  legal  property  in  the  goods,  Y.*s  right  of 
stoppage  in  transitu  still  existed  against  the  goods,  and  that,  therefore,  V., 
and  not  P.'s  assignees,  was  entitled  to  the  balance  of  the  purchase-money 
paid  by  K.,  after  satisfying  the  bank,  V.,  being  in  strictness  entitled  to 
detain  the  goods  themselves  against  K.  after  satisfying  the  bank  (n). 

Case  2.~y.  sold  goods  to  P.,  to  be  shipped  /.  o.  h.  at  X.  P.  resold 
them  to  G.,  and  took  bills  of  lading,  making  the  goods  deliverable  to  G., 
but  did  not  forward  the  bills  to  G.  While  the  g€H>ds  were  on  board  ship 
at  X.,  P.  stopped  payment.  V.  served  notice  on  the  master,  stopping 
the  goods  in  transitu.    G.  had  not  then  paid  the  sub-purchase-money  to 


(A)  Kemp  v.  Jb/*  (1882),  7  App.  C.  573,  per  Lord  Selborne  at  pp.  577,  578  ; 
Lord  Blackburn,  p.  582.  See,  however,  Lord  Fitxgerald'i  reservation,  p.  590 ; 
Ex  parte  Oolding,  Davis  &  Co.  (1880),  13  Ch.  D.  628. 

(t)  Oppenheim  v.  Bussai  (1802),  3  B.  &  P.  42;  Bichardson  v.  Goss  (1802), 
3  B.  &  P.  119.  See  also  Crawshay  v.  Eades  (1823),  2  D.  &  R.  288  ;  MercatUUe 
Bank  V.  Gladstone  (1868),  L.  R.  3  Ex.  233. 

(A)  I.e.  such  claims  as  arise  not  from  the  carriage  of  the  goods,  but  from  the 
fact  that  the  vendee  is  their  owner. 

(0  Smith  V.  GoM  (1808),  1  Camp.  282. 

(m)  On  the  authority  of  In  re  Westxinthus  (1833),  5  B.  ft  Ad.  817,  eiposi^ 
Article  67. 

(n)  Kemp  v.  JW*  (1882),  7  App.  C.  573. 
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P.    Heldf  that  V.  was  entitled  to  be  paid  his  purchase-money  out  of  the 
sums  owing  to  P.  by  G.  (o). 


Article  67. — Effect  of  IndarsemerU  and  Delivery  of  a  Document 
of  Title  on  the  Bight  of  Stoppage* 

Such  an  indorsement  of  the  bill  of  lading,  honafde  (p)  and 
for  yaluable  consideration,  as  absolutely  passes  the  property 
in  the  goods  (q),  completely  defeats  the  vendor's  right  of 
stoppage  in  transitu  (r). 

Such  an  indorsement  as  acts  as  a  mortgage  or  pledge  of 
the  goods  (q),  leaves  to  the  vendor  the  right  to  stop  all  the 
property  remaining  in  the  vendee.  This  is  a  qualified  right, 
because  it  cannot  be  exercised  so  as  to  affect  the  interests  of 
such  an  indorsee  of  the  bill  of  lading,  without  paying  him 
off.  The  vendor  can  stop  the  goods  on  satisfying  the  claims 
of  the  mortgagee  or  pledgee :  or  is  entitled  to  receive  the 
proceeds  of  the  goods  after  those  claims  have  been  satisfied 
by  realisation  of  the  goods.  He  can  also  in  Equity  compel 
the  vendee's  creditor  to   marshal  the  securities   for    his 


(o)  Ex  parte  Ooldimfy  Davis  d:  Co.  (1880),  13  Ch.  D.  628.  It  is  submitted 
that  this  case  most  be  thus  limited  if  it  is  to  stand  with  the  decision  in 
Eigmp  T.  FcUkj  vide  tupray  and  the  cUeta  therein  of  Lords  Selborne  and  Blackburn. 
But  James  and  Cotton,  L.  JJ.,  in  this  case,  and  the  Court  of  Appeal  in  Ex  parte  Folk 
(1880),  14  Ch.  D.  446,  express  themseWes  in  a  manner  which  covers  a  much 
wider  proposition ;  vix.  that  where  the  absolute  property  has  passed  bj  a  sale  by 
the  yendee  to  a  sub-purchaser,  but  the  sub-purchase-money  has  not  been  paid, 
the  Tender  can  stop  the  sub-purchase-money,  though  the  property  in  the  go<xis  is 
not  in  the  vendee.  The  dicta  in  Kemp  ▼.  Faik  of  Lord  Blackburn  (p.  582),  and 
Lord  Selborne  (pp.  577,  578),  clearly,  though  not  expressly,  negative  this  pro- 
pobition.  The  Court  of  Appeal  in  Ex  parte  Faik  recognised  the  advance 
apparently  made  in  Ex  parte  Golding^  Davis,  Bramwell,  L.J.,  saying,  **  the  decision 
was  a  novelty,"  but  it  is  submitted  that  the  novelty  was  only  in  the  obiter  dicta^ 
and  that  they  cannot  be  sustained  in  face  of  the  dida  of  the  Law  Lords  in  Kemp 
r.IUlk. 

(p)  On  knowledge  of  insolvency,  see  National  Bank  v.  Morris  (1892),  A.  C.  287. 

Iq)  See  Setoell  v.  Burdick  (1884),  10  App.  C.  74,  and  Articles  57,  58,  72,  73. 
For  cases  where  no  property  passed  by  the  indorsement  and  the  unpaid  vendor's 
right  was  not  defeated :  see  Fatten  v.  Thonyf>son  (1816),  5  M.  ft  S.  350,  on  which 
see  the  Factors  Act  of  1842  (5  &  6  Vict.  c.  39) ;  The  Tigress  (1863),  B.  ft  L.  38. 

(r)  Sale  of  Goods  Act,  1893,  §  47  ;  Liokbarrowv.  Mason  (1794),  1  Smith  L.  C. 
11th  ed.,  p.  693 ;  Fease  v.  Gloahec  (1866),  L.  K.  1  P.  C.  219 ;  Kemp  v.  Canavan 
(1863),  Irish  Rep.  l^C.  L.  216,  in  which  the  effect  of  the  Bills  of  Lading  Act 
on  LioKbarrow  v.  Mason  was  considered.  Digitized  by  VjUU)J  LC 
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debt,  60  as,  if  possible,  to  protect  bis  rights  as  unpaid 
vendor  (s). 

The  valuable  consideration  for  which  the  indorsement  is 
made  may  be  past  (such  as  a  loan  already  made,  or  an 
existing  debt),  or  present  {i).  The  transaction  most  also 
be  bond  fide,  or  without  knowledge  of  facts  that  would  make 
the  bill  of  lading  not  fairly  and  honestly  assignable,  such 
as  an  open  act  of  insolvency  of  the  consignee  or  vendee  (u), 
or  equities  affecting  the  goods  (x).  That  the  indorsee  knows 
that  the  goods  have  not  been  paid  for  is  not  8u£Scient  to 
prevent  the  indorsement  from  defeating  the  right  to  stop  (y). 

Note, — ^I  have  not  dealt  with  the  difficult  questions  arising 
under  the  Sale  of  Gk)od8  Act,  1893,  and  the  Factors'  Acts, 
because  the  most  important  of  them  appear  not  to  concern  the 
shipowner  or  charterer  in  any  way.  Section  47  of  the  former 
Act,  and  section  10  of  the  Factors'  Act,  1889  (52  &  63  Vict  c.  46), 
reproduoiuK  clause  6  of  the  Act  of  1877  (40  &  41  Vict,  a  39;, 
are  specially  difficult  to  construe.  They  provide  that  where 
any  **  document  of  title  "  to  goods  (as  defined  in  section  1  of  the 
Act  of  1889,  and  section  62  of  the  Act  of  1893,  including  there- 
fore delivery  orders  and  dock  warrants)  has  been  lawfully 
transferred  to  any  person  as  a  buyer  or  owner  of  such  goods, 
and  such  person  transfers  such  document  to  a  person  who  takes 
the  same  bond  fide  and  for  valuable  consideration,  tiie  last- 
mentioned  transfer  shall  have  the  same  effect  for  defeating  any 
vendor's  lien  or  right  of  stoppage  in  transitu,  as  the  transfer  of 
a  bill  of  lading  has  for  defeating  the  right  of  stopping  in  transitu. 

Apparently,  therefore,  where  B.,  a  vendee  to  whom  the  pro- 
perty in  goods  in  transitu  has  passed,  sells  them  to  0.,  and  gives 
him  a  delivery  order,  and  C.  in  turn  transfers  such  delivery 


(»)  Kemp  V.  Folk  (1882),  7  App.  C.  573;  Spalding  y.  Buding  (lSi3%  6  Bear. 
876,  15  L.  J.  Ch.  874,  on  appeal ;  In  re  Wettzinthus  (1833),  5  B.  &  Ad.  817. 
See  Articles  72,  73. 

(0  Leask  y.  Soott  (1877),  2  Q.  B.  D.  376  (C.A.),  dissenting  from  Sodger  y. 
Comptoir  d'Etoompte  de  Fans  (1869),  L.  R.  2  P.  0.  393,  which  held  that  a 
past  consideration  was  not  sufficient.  See  also  Chartered  Bank  v.  ffenderaon 
(1874),  L.  R.  5.  P.  C.  501,  where  the  consideration  was  forbearance  to  sae  for  an 
existing  debt ;  The  Emilien  Marie  (1875%  44  L.  J.  Adm.  9. 

(u)  Veriue  r.  Jevoell  (1814),  4  Camp.  31 ;  Cumings  y.  Brown  (1807),  9  East, 
506;  I  Camp.  104;  Salomon  v.  Ni9$en  (1788),  2  T.  R.  674,  681,  And  see 
Article  65,  and  note  (e),  p.  153. 

(x)  Such  as  it  was  attempted  to  prove  in  ffenderaon  v.  Comptoir  d^Eeoompte 
(1873),  L.  R.  5  P.  C.  253;  Chartered  Bank  y.  Hendermm;  The  Emilien  Marie, 
vide  supra, 

(y)  Cuminge  v.  Brown,  vide  supra.  As  to  the  effect  of  dealings  with  the 
goods  otherwise  than  by  indorsement  and  transfer  of  the  bill  of  lading,  see  ante, 
Article  59,  note  2 ;  Article  66. 
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order  to  D.  for  valuable  consideration,  the  transfer  from  C.  to  D. 
will  defeat  the  right  of  stoppage  in  A.,  the  unpaid  vendor. 

But: — (1),  apart  from  the  Factors'  Acts,  a  delivery  order  un- 
accepted bv  the  dock  company  or  warehouseman  has  never  been 
taken  by  the  Courts  of  law  as  a  document  of  title  at  all,  but  only 
as  "  the  token  of  an  authority  to  receive  possession  "  :  Farina  v. 
H(yme  (2);  JUPEwan  Y.Smith  (a);  Oriffiths  v.Perry  (6);— (2),  though 
early  in  the  nineteenth  century  mercantile  juries  seem  to  have 
considered  delivery  orders  as  documents  of  title  (see  Benjamin 
on  Sales,  4th  ed.,  p.  830),  it  is  believed  that  at  the  present 
day  delivery  orders  are  not  treated  by  London  merchants  and 
bankers  as  **  documents  of  title  "  at  all ; — (3),  before  the  Act  of 
1877,  which  is  reproduced  in  the  Act  of  1889,  the  holder  of  a 
delivery  order  could  either  (a)  present  it,  and  obtain  the  goods, 
if  there  was  no  stop ;  (b)  present  it,  and  on  its  being  recognised, 
leave  the  goods  in  the  bands  of  the  warehouseman  as  his  bailee, 
constructive  delivery  thus  taking  place ;  (c)  coidd  in  addition 
obtain  a  "  warrant "  from  the  warehouseman,  as  a  document  of 
title  to  the  goods;  but,  until  he  did  one  of  these  things,  he 
acquired  no  title  to  the  goods :  see  Imperial  Bank  v.  St.  Katha- 
rine's Docks  (c) ;  LackingUm  v.  Atherton  (d) ;  and  it  was  expressly 
laid  down  in  Barber  v.  Meyerstein  (c),  that  imtil  one  of  these 
three  courses  had  been  taken,  the  bill  of  lading  was  the  only 
symbol  of  the  goods  that  could  transfer  any  property  in  them, 
but  when  one  of  these  courses  was  taken  i^e  power  of  the  bill 
of  lading  was  gone :  see  also  Coventry  v.  Gladstone  {/).  But  the 
adoption  of  any  one  of  these  three  courses  would  aJso  terminate 
the  transit,  as  the  warehouseman  would  then  hold  as  bailee  for 
the  vendee  or  assignee  ;  consequently,  &p&rt  from  the  Factors' 
Acts,  a  delivery  order  oould  have  no  effect  as  a  document  of 
title  until  the  transit  was  determined,  and  therefore  dealings 
with  it  could  have  no  effect  on  the  vendor's  right  of  stoppage 
in  transitu. 

^  Did,  then,  clause  5  of  the  Act  of  1877  modify  this?  Taken 
literally,  it  certainly  did,  but  it  is  difficult  to  believe  that  the 
legislature  meant  to  interfere  with  the  position  of  the  bill  of 
lading  as  the  only  symbol  of  the  goods  while  in  transit.  For 
the  above  reasons,  the  question,  which  is  a  difficult  one,  is  only 
suggested  here  (g). 

Lord  Blackburn,  in  Kemp  v.  Folk  (&),  held  that  cash  receipts, 


(«)  (1846),  16  M.  &  W.  119.  (a)  (1849),  2  H.  L.  C.  809. 

(6)  (1859),  1  E.  &  E.  680.  (c)  (1877),  5  Ch.  D.  196. 

(d)  (1844),  7  M.  &  G.  860.  (e)  (1870),  L.  R.  4  H.  L.  at  p.  330. 

(/)(1868),L.  R.  6Eq.  44. 

Q)  See  for  a  discussion  on  similar  questions  and  of  the  now  numerous  clauses 
in  Private  Acts  authorising  the  issue  of  negotiable  warrants  for  goods,  an  article 
by  Mr.  A.  T.  Carter  in  L.  Q.  R.,  Vol.  III.,  p.  300. 

(A)  (1882),  App.  C.  at  pp.  585,  586. 
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i.e,  receipts  for  the  price  of  goods  given  by  the  vendee's  agents, 
on  production  of  which  the  carrier  delivered  the  goods,  were  not 
documents  of  title  within  clause  5  of  the  Act  of  1877,  whose 
indorsement  defeated  the  vendor's  right  to  stop;  and  that  if 
they  were  documents  of  title,  the  statute  was  **  never  meant  to 
have  that  effect " ;  what  effect  is  not  very  clear. 

On  the  general  question  of  delivery  orders  and  warrants,  see 
also  Merchant  Banking  Co,  v.  FhcRnix  Bessemer  Co.  {%) ;  (hinn  v. 
Bolckow  Vatighan  {k) ;  Coventry  v.  OladsUme  Q) ;  Pooley  v.  Oreat 
Eastern  Bailway  (m). 


Article  68.— The  Transit. 


The  determination  of  the  beginning  or  end  of  the  transit 
during  which  the  goods  may  be  stopped^  involving,  as  it 
does,  questions  whether  property  or  possession  was  intended 
by  the  parties  to  pass,  must  depend  on  the  intention  of  the 
parties  as  shewn  by  all  the  facts  of  the  case  (n). 

Thus  wrongful  or  mistaken  delivery  will  not  either 
commence  (o)  or  end  (p)  the  transit,  nor  will  wrongful 
refusal  to  deliver  by  the  carrier  prevent  the  transit  being 
considered  at  an  end  (q). 

The  transit  commences  when  the  vendor  has  given  up 
possession  of  the  goods  in  fulfilment  of  the  contract,  and 
continues  until  the  goods  have  reached  the  hands  of  the 
vendee,  or  of  one  who  is  his  agent  to  take  possession  of  and 
keep  the  goods  for  him  at  such  a  place  that  the  goods  will 


(0  (1877),  L.  R.  5  Ch.  D.  205. 

(A)  (1875),  L.  R.  10  Ch.  491. 

(0  (1868),  L.  R.  6Eq.44. 

(m)  (1876),  34  L.  T.  637. 

(n)  (1877),  p«-  Jessel,  M.R.,  5  Ch.  D.  219. 

(o)  Huck  V.  Hatfield  (1822),  5  B.  &  Aid.  632,  where  goods  were  shipped  condl- 
tionally  on  obtaining  bills  of  lading  reserving  the  juM  diaponendi  to  the  consignor: 
see  also  the  suggestion  in  Schotsmans  t.  L.  &  Y.  i?.  Co.  (1867),  L.  R.  2  Ch.  332, 
335,  that  a  vendor  would  not  terminate  the  transit  bj  shipping  goods  on  a  ship 
in  ignorance  of  the  ship's  being  owned  by  the  vendee. 

(/>)  Liti  V.  Cowley  (1816),  7  Taunt.  169,  where  the  carrier,  after  notice  to  stop, 
delivered  by  mistake  to  the  consignee ;  see  also  Loeschman  y.  Williams  (1815), 
4  Camp.  181,  a  case  of  conditional  delivery. 

(q)  Sale  of  Goods  Act,  1893,  §  45,  s.  (6) ;  Bird  v.  Broum  (1850),  4  Ex.  786  ; 
«%•  also  Cowasjee  v.  Thompson  (1845),  5  Moore  P.  C.  165,  at  p.  175,  where 
vendors  wrongfully  retained  a  mate's  receipt  for  the  goods. 
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remain  there  until  a  fresh  destination  is  communicated  ,to 
them  by  orders  from  the  vendee  (r). 

The  necessity  for  stoppage  in  transitu  does  not  arise  unti] 
the  vendor  loses  possession,  as  till  then  his  possession  enables 
him  to  exercise  directly  his  lien  for  the  unpaid  price. 

In  some  cases  the  vendor,  by  giving  up  possession,  may 
also  end  the  transit,  as  where  he  delivers  goods  on  board 
the  vendee's  ship  («),  without  reserving  the  jiis  disponendi 
to  himself  (t).  It  makes  no  difference  whether  the  ship  is 
a  general  ship,  or  sent  specially  for  the  goods  (w),  or  whether 
she  is  owned  by  the  vendee,  or  is  under  a  charter  to  him 
amounting  to  a  demise  (x). 

But  delivery  of  the  goods  on  board  a  ship  chartered  by 
the  vendee,  if  the  charter  does  not  amount  to  a  demise, 
will  not  end  the  transit,  unless  it  clearly  appears  that  such 
is  the  intention  of  the  parties  (y).  Such  an  intention  will 
not  be  inferred  from  the  fact  that  the  delivery  is/,  o.  &.,  nor 
from  the  fact  that  the  vendor  does  not  know  the  ultimate 
destination  of  the  vessel  (z). 

Case  1. — ^V.  sold  goods  to  P.  and  shipped  them  on  hoard  F.'s  ship, 
then  on  the  herth  as  a  general  ship.  Bilfs  of  lading  were  taken,  making 
the  goods  deliverahle  to  P.  or  assigns.  Eeld,  that  such  shipment 
prevented  V.  from  stopping  in  tranniu  (a). 


(r)  Sale  of  Goods  Act,  1893,J  45 ;  per  Willes,  J.,  in  Boiton  r.  L.  A  Y.  E.  (1866), 
L.  R.  1  C.  P.  at  p.  439;  Lord  £Uenborough  in  Dixon  r.  Baidwen  (1804),  5  £att, 
175 ;  approved  by  C.  A.  in  Ex  parte  Miiea {ISS5),  15  Q.  B.  D.  39,  at  p.  44,  and  in 
Bethell  y.  Clark  (1888),  20  Q.  B.  D.  615.  These  cases  were  approved  by  the 
Privy  Council  in  Lyons  r.  ffoffnung  (1890),  15  A.  C.  391.  See  also  Kendal  v. 
Marshall (ISSZ),  11  Q.  B.  D.  356,  and  ArUcle  69. 

(«)  Sale  of  Goods  Act,  1893,  §  45,  s.  5 ;  Schotsmans  v.  L.  ^  Y,  R.  Co.  (1867), 
L.  R.  2  Ch.  332 ;  Merchant  Banking  Co,  v.  Phcsnix  Bessemer  Co.  (1877),  5  Ch.  D. 
205,  at  p.  219 ;  Van  Casteel  v.  Booker  (1848),  2  Ex.  691. 

(t)  Vide  ante,  Aiiicle  61. 

(u)  Schotsmans  v.  Z.  4"  Y,  R,  Co.,  vide  supra,  at  pp.  336,  337,  distingnishing 
Mitchel  Y.  Ede  (1840X  11  Ad.  ft  £.  888. 

(ar)  Fowler  v.  M' Taggart  {ISOl),  cited  at  1  East,  522. 

(y)  Sale  of  Goods  Act,  1893,  §  45,  s.  5 :  Bemdtson  v.  Strang  (1868),  L.  R.  4  Eq., 
481 ;  3  Ch.  588 ;  Moakes  v.  Nicholson  (1865),  19  C.  B.,  N.8.  290  ;  Bohtlingk  v. 
Inglis  (1803),  3  East,  381;  Thompson  r.  Trail  (1826),  2  C.  &  P.  334.  Inglis 
y.  Usherwood  (1801),  1  East,  515,  as  explained  by  the  same  Court  in  Bohtlingk  v. 
Inglis,  vide  supra,  at  p.  398,  is  not  contrary  to  the  text.  Cf.  Colonial  Ins.  Co.  v. 
Adelaide  Ins.  Co.  (1886),  12  App.  C.  at  p.  137. 

(«)  Exports  Rosevear  China  Clay  Co.  (1879),  11  Ch.  D.  660  ;  compare  Beth$U 
r.  Clark  (1888),  20  Q.  B.  D.  615. 

(a)  Schotsmans  v.  L.  *  Y.  R.  Co.  (1867),  L.  R.  2  Ch,  332. 
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Case  2.— V.  sold  clay  to  P.  deliverable/,  o.  h.  at  X.  It  was  shipped  at 
X.  on  a  ship  chartered  by  P.  Y.  did  not  know  the  ship^s  destination : 
no  bills  of  lading  were  taken,  nor  did  P.  give  an  acceptance  for  the  price. 
EM,  that  the  clay  was  in  the  possession  of  the  master  of  the  ship  as 
carrier,  and  that  V.  could  therefore  stop  it  during  the  voyage,  on  P.'s 
insolvency  (6). 


Article  69. — When  the  Transit  ends. 

The  transit  may  be  ended  (c)  : — 

I.  By  delivery  to  the  vendee  or  his  agents : 
II.  By  delivery  to  a  forwarding  agent  (d)  : 

III.  By  mutual  agreement  between  vendee  and  carrier, 
whereby  the  carrier  holds  as  agent  for  the  vendee  (d). 

1.  By  actual  delivery  to  the  vendee  or  his  agents  (e), 
even  before  the  original  place  of  destination  (/).  What 
circnmstances  amount  to  delivery  of  the  goods  will  depend 
on  the  intention  of  the  parties  concerned  (g). 

The  delivery  of  part  of  the  goods  operates  as  a  construc- 
tive delivery  of  the  whole  only  in  cases  where  the  delivery 
takes  place  in  the  course  of  delivery  of  the  whole,  as  where 
an  essential  part  of  a  machine  packed  in  parts  is  delivered 
to  the  consignee  (h),  in  which  case  the  taking  possession 


(6)  Ex  parte  Boaevear  China  Clay  Co.  (1879),  11  Ch.  D.  560;  compare  Bethell 
V.  Clark  (1888),  20  Q.  B.  D.  615. 

(c)  Sale  of  Goods  Act,  1893,  §§  45,  46. 

(d)  These  two  classes  are  really  special  kinds  of  agents  for  the  vendee. 

(tf)  WiUcs,  J.,  in  Boltom  v.  L.  #  Y.  B.  Co,  (1866),  L.  R.  1  C.  P.  at  p.  439 :  such 
delivery  may  be  at  the  vendee's  own  warehouse,  or  at  a  place  which  he  uses  as  his 
own,  for  the  deposit  of  goods,  though  belonging  to  another :  Scott  v.  P^it  (1803), 
3  B.  ft  P.  469 ;  Eowe  v.  Pickford  (1817),  8  Taunt.  83 ;  per  Parke,  B.,  in  Jamee  v. 
Chiffln  (1837),  2  M.  &  W.,  at  p.  633. 

(7)  Sale  of  Goods  Act,  1898,  §  45,  b,  2;  L.  &  N.  W.  E,  v.  Bartlett  (1861), 
7  H.  ft  N.  400.  The  diotwn  of  James,  L.J.,  in  E:g  parte  Wat9on  (1877),  5  Gh. 
D.  48,  that,  where  the  contract  is  to  send  goods  to  a  plaoe  Z.,  **  if  the  vendor  found 
out  that  the  goods  were  going  to  be  diverted  from  the  ship  bound  to  Z.  he  would 
be  entitled  to  obtain  an  injunction  to  prevent  such  diversions,"  is  not  inconsistent 
with  this,  as  delivery  after  notice  to  stop  in  traneitu  would  not  be  effectual  in 
any  case,  while  delivery  before  notice  to  stop,  though  short  of  Z.,  would  be 
effectual,  in  spite  of  any  injunction.  SembUy  that  if  the  vendee  acquires  poesea- 
aion  against  the  carriers  will,  such  possession  is  not  effectual  to  deprive  the 
vendor  of  his  rights.  (See  Blackburn  on  Sales,  2nd  ed.,  p.  375 ;  Bird  v.  Brown 
(1850),  4  Ex.  786,  and  cases.  Article  68,  and  note  to  section  3  of  this  Article. 
Contra,  per  Parke,  B.,  in  Whitehead  v.  Andermm  (1 842),  9  M.  ft  W.  518,  at  p.  534.) 

(jg)  See  cases  on  constructive  delivery  summarised  in  Benjamin  on  Sales,  4th  ed., 
pp.  111,811,880. 
(A)  Ex  parte  Cooper  (1S7 9%  11  Ch.  D.  68,  |wr  Cotton,  L.J.,at  p.  75. 
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of  such  a  part  by  the  buyer  would  be  the  acceptance 
of  coDstructiye  possession  of  the  whole  (i).  The  burden 
of  proving  such  constructive  delivery  is  on  those  who 
assert  it  (k). 

Case, — y.  shipped  100  tons  of  iron  castings  to  P.  on  a  ship  chartered 
by  y.  under  a  bill  of  ladine  to  P.  and  assigns.  On  arrival  thirty  tons  had 
been  delivered  to  P.,  who  had  paid  part  of  the  freight,  y.  then  stopped 
in  transitu,  Eddy  the  notice  was  good  as  to  that  part  of  the  cargo  not 
delivered  (Jc). 

2.  Delivery  of  goods  to  a  forwarding  agent  will  or  will  not 
end  the  transit,  according  as  the  forwarding  agent  receives 
them  as  agent  for  the  vendee  or  as  carrier.  The  chief  test 
of  his  character  is  whether  he  receives  the  instructions 
necessary  for  forwarding  from  the  vendee  or  vendor  (I).  It 
is  immaterial  that  the  property  in  the  goods  passes  to  the 
vendee  on  delivery  to  the  carrier  {m). 

Thus^  if  the  vendor  from  the  contract  of  sale^  or  from 
instructions  from  the  vendee,  can  give  no  further  directions 
as  to  the  destination  of  the  goods,  and  they  will  therefore 
remain  with  the  forwarding  agent,  unless  and  until  he  has 
received  instructions  from  the  vendee,  such  an  agent  will 


(0  Sale  of  Goods  Act,  1893,  §  45,  s.  7 ;  Ex  parte  Cooper  (1879),  11  Ch.  D.  68, 
approving  Willes,  J.,  at  L.  R.  1  C.  F.  440.  Cases  where  part  delivery  has  been 
held  to  give  constructive  delivery  of  the  whole,  are  Tanner  v.  Soovell  (1845), 
14  M.  &  W.  28 ;  Slubey  v.  Hey  ward  (1795),  2  H.  Bl.  604 ;  Hammond  v.  Anderson 
(1803),  1  B.  &  P.,  N.  R,  69  ;  Jones  v.  Jones  (1841),  8  M.  &  W.  431,  which  were 
criticised  in  Ex  parte  Cooper^  vide  supra^  at  p.  77,  and  Ex  parte  Folk  (1880), 
14  Ch.  D.,  at  p.  465,  and  7  App.  C.  673, 579, 686.  See  also  Wentworth  v.  Outhvoaite 
(1842),  10  M.  &  W.  436 ;  WhUehead  v.  Anderson  (1842),  9  Bf.  &  W.  618 ;  Dixon 
V.  Yates  (1833),  5  B.  &  Ad.  313,  339. 

(Jt)  Exports  Cooper  (1879),  11  Ch.  D.  68 ;  one  reason  given  by  the  Court,  that 
constructive  delivery  would  involve  the  master's  abandonment  of  his  lien  for  the 
balance  of  the  freight,  appears  inconsistent  with  Allan  v.  Grippe  (1832),  2  C.  &  J. 
218,  in  which  it  was  held  that  the  existence  of  the  carrier's  lien  was  not  incon- 
sistent with  his  holding  as  the  vendee's  agent,  though  the  transit  was  at  an  end. 

(0  Sale  of  Goods  Act,  1893,  §  45,  s.  3 ;  Kendal  v.  Marshall  (1883),  11  Q.  B.  D. 
356.  See  also  a  note  by  Mr.  A.  Cohen,  Q.C.,  in  "Law  Quarterly  Review," 
Oct.,  1885.  The  test  may  be  put  otherwise :  <*  Is  the  transit  prescribed  by  the 
vendor  over  ?  If  so,  the  right  to  stop  is  gone,  though  further  transit  takes  place 
prescribed  by  the  vendee."  But  Ex  parte  Rosevear  China  Co,  (1879),  11  Ch.  D. 
660  (Art.  68,  Case  2),  shews  that  sometimes  the  vendor  may  be  unable  to  "  pre- 
scribe the  transit,"  and  yet  retain  his  right  to  stop.  It  is  easy  to  distinguish  the 
facta  of  this  case  from  others,  but  hard  to  see  the  principle  of  distinction  between 
them.  The  test  is  also  subject  to  this,  that  if  the  vendee  gets  the  goods  by 
consent  of  the  carrier  before  the  prescribed  transit  is  over,  the  right  is  gone. 
See  this  point  discussed  by  Bowen,  L.  J.,  in  Kendal  v.  Marshall^  vide  supra,  at  p.  639. 

(m)  Lyons  v.  Eoffnung  (1890),  16  App.  C.  391. 
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receive  the  goods  as  agent  for  the  yendee,  and  on  his 
receiving  them  the  transit  will  be  at  an  end  (n). 

If^  on  the  other  hand,  the  vendor  can  and  does  give  such 
instructions,  as  where  the  contract  provides  for  such  farther 
transit,  the  transit  will  not  end  on  delivery  to  the  forwarding 
agent,  though  the  particular  ship  in  which  the  transit  is 
to  be  made  is  ordered  by  the  vendee,  for  in  this  case  the 
forwarding  agent  receives  the  goods  as  carrier  (o). 

Ccue  1. — V.  sold  goods  to  P.  in  London,  P.  being  employed  as  commis- 
sion agent  by  G.  in  Jamaica.  P.  ordered  the  goods  of  V.  "  for  the  mark 
E.  M.y  Kingston,  Jamaica.'*  Y.  knew  from  previous  dealings  that  this 
mark  was  lued  by  G.  P.  instructed  V.  to  pack  the  goods,  mark  them  with 
the  above  mark,  and  forward  them  to  Q.  at  Southampton  for  shipment  by 
the  S.  V.  forwarded  to  Q.,  adding  **  please  forward  as  directed : "  V.  sent 
particulars  of  mark,  &c.,  of  goods,  leaviug  colomns  for  *'  consignee  ^  and 
"  destination  *'  blank.  After  this  P.  wrote  to  Q.  that  the  consigoee  was 
G.,  and  the  destination  '*  Kingston,  Jamaica.**  The  goods  were  shipped 
under  bills  of  lading  describing  P.  as  consignor.  P.  afterwards  failed. 
Eeld^  that  V.*b  right  to  stop  had  ceased  when  the  goods  reached  Q.  {p). 

Case  2. — ^V.  sold  goods  to  P.  in  London ;  P.  wrote  to  V. : — "  Please 
consign  the  goods  to  the  Darling  Dotcns  to  Melbourne,  loading  in  the 
East  India  Docks  here.**  Y.  sent  the  goods  by  rail  to  London.  The 
railway  company  sent  P.  an  advice  note  that  the  goods  were  at  his  order 
and  risk,  together  with  a  note :  **  The  goods  advised  by  this  note  have 
been  forwarded  to  our  Poplar  Station  for  shipment  per  Darling  Doum$," 
They  were  so  forwarded  by  the  railway  company  and  were  shipped  on  the 
Darling  Downs  for  Melbourne,  the  mate*s  receipts  being  sent  to  P.  On 
the  day  they  were  shipped  P.  failed,  and  Y.  sent  notice  to  the  railway 
company  to  stop  delivery,  too  late  to  prevent  shipment.  Held,  that  the 
captain  of  the  ship  received  the  goods  ns  a  carrier  to  Melbourne ;  that 
the  transit  did  not  therefore  end  till  M.,  and  that  the  notice  to  stop 
was  effectual  (q). 

Case  3. — Y.  agreed  with  P.  to  sell  him  goods,  drawing  bills  on  him  for 
the  price,  and  shipping  them  to  G.  at  Z.  Y.  packed  the  goods,  and 
forwarded  them  to  London  in  bales  marked  Z.,  and  addressed  to  the  5., 
a  ship  named  by  P.,  and  bound  for  Z.    The  railway  company  advised  P. 


(n)  Ex  parte  Miles  (1885),  15  Q.  B.  D.  39,  affirming  Dixon  y.  Baidvoen  (1804), 

5  East,  175;  Rowe  t.  Pickford  (1817),  8  Tannt.  83;  Ex  parte  Gibbes  (1875), 
1  Ch.  D.  101 ;  Leeds  y.  Wright  (1803),  3  B.  &  P.  320. 

(o)  Bethell  v.  Clark  (1888),  20  Q.  B.  D.  615;  Lyons  v.  IToffnung,  v,  s.  ;  Ex 
parte  Watson  (1877),  5  Ch.  D.  35,  as  explained  in  Ux  parte  Miles  (1885),  15 
Q.  B.  D.,  at  pp.  46.  47  ;  Kendal  v.  Marshall  (1883),  11  Q.  B.  D.  356  ;  Rodger  y. 
Comptoir  (TEscompte  (1869),  L.  R.  2  P.  0.  393;  Valpy  v.  Gibson  (1847),  4  C.  B. 
837 ;  Nicholls  v.  Le  Fcuvre  (1835),  2  Bing.  N.  C.  81 ;  Coates  v.  Railton  (1827), 

6  B.  &  C.  422  (doubted  by  Brett,  L.  J.,  11  Q.  B.  D.  at  p.  366);  Smith  y.  Goss 
(1808),  1  Camp.  282 ;  James  y.  Griffin  (1837),  2  M.  ft  W.,  per  Parke,  B.,  at  p. 
633. 

(p)  Ex  parte  Miles  (1885),  15  Q.  B.  D.  39. 

iq)  Bethell  y.  Clark  (1888),  20  Q.  B.  D.  615.  Cf,  Lyons  v.  Hoffnung  (1890), 
15  App.  C.  391. 
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of  the  arrival  of  the  goods  in  London,  and  tbat ''  they  remained  at  his 
order,  and  were  held  by  the  company  as  warehousemen  at  his  risk,"  adding 
"  will  be  sent  to  the  5."  They  were  so  sent  and  shipped.  Held,  that  the 
transit  lasted  till  the  arrival  of  the  goods  at  Z.,  and  V,  could  therefore 
stop  in  irarmtu  at  any  time  before  such  arrival  (r). 

Case  4. — ^V.  sold  goods  to  P.,  P.  saying  nothing  about  their  destination. 
P.  resold  to  E.,  and  arranged  with  K  that  the  goods  should  be  forwarded 
to  Z.  by  steamer  from  X.  P.  then  directed  V.  to  send  the  goods  to  K. 
at  X.  V.  did  so,  and  the  railway  company  gave  K.  notice  that  they 
held  the  goods  as  his  warehousemen.  Held,  that  V.'s  right  to  stop  in 
transitu  was  at  an  end  (s). 

3.  The  transit  may  be  ended  by  agreement  (t)  between 
the  carrier,  wharfinger,  or  forwarding  agent  on  the  one  hand, 
and  the  consignee  on  the  other,  that  the  former  shall  hold 
the  goods,  not  as  carrier  but  as  vendee's  agent  (u).  The 
fact  that  the  carrier  still  claims  a  lien  on  the  goods  will  not 
prevent  his  holding  as  vendee's  agent,  so  as  to  bar  the 
vendor's  right  of  stoppage  (x). 

Note, — There  must  be  a  mutual  understanding;  thus,  the 
intention  of  the  carrier  alone,  not  assented  to  by  the  consignee, 
will  not  suffice  (y) :  nor  will  the  demand  of  the  vendee  if  not 
assented  to  by  the  carrier  (z),  provided  such  refusal  to  deliver 
is  not  wrongful  (a).  Qussre^  whether  the  transit  could  be  so 
ended  during  the  voyage  by  agreement  between  carrier  and 
consignee.  It  could  be  by  actual  delivery  to  the  consignee ; 
why  not  by  the  agreement  of  the  carrier  to  hold  as  the  vendee's 
agent?    Yet  this  would  seriously  affect  the  vendor's  rights. 

Case  1. — ^V.  sold  oil  to  P.  and  forwarded  it  by  carrier  to  Z.  On  its 
arrival  at  Z.  the  carrier  gave  notice  to  P.,  who  sigued  for  it  in  the  carrier's 
books.    Heldy  that  the  transit  was  over  (6). 

Case  2. — ^V.  sold  goods  to  P.,  who  lived  at  Z.,  and  forwarded  the  goods 
to  Z.  by  steamer.  On  arriving,  the  steamer  was  discharged  into  B.'s 
warehouse.  B.  was  agent  of  the  steamer,  and  usually  held  such  goods 
at  the  risk  and  suhject  to  the  orders  of  the  consignee.    In  this  case  he 


(r)  Ex  parte  Watson  (1877),  5  Ch.  D.  35. 

is)  Kendal  r,  Marshall  (1883),  11  Q.  B.  D.  356. 

(t)  James  v.  Oriffinj  vide  supra ;  Bolton  v.  X.  ^  T.  Bailway  (1866),  L.  R. 
1  C.  P.  431 ;  Ex  parte  Barrow  (1877),  6  Ch.  D.  783. 

(m)  Sale  of  Goods  Act,  1893,  §  45,  «.  3  ;  James  v.  Griffin  (1837),  2  M.  &  W. 
623;  Exports  Oouda  (1872),  20  W.  R.  981. 

(x)  Allan  y,  Oripper  (1832),  2  C.  &  J.  218 ;  Kemp  v.  Falk  (1882),  7  App.  C. 
at  p.  584. 

(y)  Edwards  v.  Bretoer  (1837),  2  M.  A:  W.  375. 

(z)  Jaokson  v.  Nichol  (1839),  5  Bing.  N.  C.  508;  Conentry  v.  Gladstone  (1868), 
L.  R.  6  Eq.  44. 

(a)  BirdY,  Brown  (1850),  4  Ex.  786. 

(6)  Ex  parte  Gouda  (1872),  20  W.  R.  981. 
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164  NOTICE  TO  STOP. 

had  no  orders,  as  P.,  being  baDkrapt,  bad  absconded  before  the  arrival  of 
the  goodf.  V.  gave  P.  notice  to  stop  the  goods.  Beldy  that  the  transit 
was  not  ended  by  delivery  of  the  goods  to  B.,  who  could  not  be  P/s 
agent  without  authority  from  P.  (c). 

Case  3. — V.  sold  goods  to  P.,  and  forwarded  them  by  ship.  P.  pledged 
the  bill  of  lading  to  I.  and  became  bankrupt.  When  the  ship  reached 
the  Thames,  I.  paid  the  freight  to  the  brokers  and  obtained  an  overside 
order  for  delivery.  On  presenting  this  at  the  ship,  before  she  began  to 
unload,  I.  was  told  that  he  shoBld  have  the  goods  as  soon  as  they  could 
be  got  at  Before  unloading  begin,  V.  stopped  the  goods.  Held^  that  the 
transit  was  not  ended  by  I.'s  transactions,  and  that  Y.  was  entitled  to 
stop  (d). 


Article  70. — Notice  to  stop,  how  given. 

Notice  to  stop  in  transitu,  to  be  efifectivey  must  be  given 
either  to  the  person  holding  the  goods  (as  the  captain  of 
the  ship  or  the  warehouseman),  while  the'  goods  are  still  in 
transitu,  or  to  the  shipowner  or  principal,  whose  servant  has 
the  custody  of  the  goods,  in  such  a  time  that  he  can  by 
reasonable  diligence  forward  it  to  his  servant  in  time  to 
prevent  delivery ;  and  it  is  his  duty  so  to  forward  it  (e). 

SemUe,  that  delivery  by  mistake  after  such  a  notice  is 
received  by  the  person  in  whose  possession  the  goods  are, 
will  be  ineffectual  to  rob  the  vendor  of  his  remedy  against 
the  carrier  (/). 

(o)  ExparU  Barrow  (1877),  6  Oh.  D.  783. 

Id)  Coventry  y.  Giadstone  (1868),  L.  R.  6  £q.  44. 

(tf)  Sale  of  Goods  Act,  1893,  §  46  ;  Whitehead  v.  Anderson  (1842),  9  M.  &  W. 
at  p.  534;  Kemp  r.  Folk  (1882),  7  App.  C,  at  p.  585 ;  per  Lord  Blackburn,  who 
suggests  that  his  view  is  at  rariance  with  that  expressed  by  Bramwell,  L.J.,  in 
the  Court  below  (Ex  parte  Falkj  14  Ch.  D.,  at  p.  455),  who  said,  **  1  cannot  think 
'  that  any  duty  was  imposed  on  the  shipowners  at  L.  to  stop  the  goods  ;  it  would 
be  monstrous  to  hold  that  the  telling  some  one  else  to  stop  the  goods  amounts  to 
a  stoppage  in  transitu.*^  The  first  sentence  is  contrary  to  Whitehead  v,  Anderson 
(at  p.  534).  Bat  the  last  sentence  is  clearly  right,  as  notice  to  the  shipowner, 
not  reaching  the  captain,  could  not  prevent  the  consignee  from  obtaining  the 
goods,  the  vendor's  remedy  being  against  the  shipowner.  Litt  y.  Cowley  (1816), 
7  Taunt.  169,  seems  to  decide  further  that  delivery  by  an  agent,  who  through 
mistake  or  neglect  of  his  principal  has  not  been  informed  of  a  notice  to  stop  duly 
given  to  the  principal,  does  not  prevent  the  vendor  from  maintaining  trover 
against  the  vendee,  but  as  the  case  proceeds  on  the  view,  now  abandoned,  that  notice 
to  stop  rescinds  the  contract,  this  position  can  hardly  now  be  justified.  It  seems 
therefore  that  in  such  cases  the  remedy  is  against  the  carrier  only ;  for  the  vendor 
cannot  claim  the  property,  which  has  passed,  or  his  lien,  which  has  been  lost,  or 
'  possession,  which  has  been  abandoned.  From  this  point  of  view  see  Short  v. 
Simpson  (1866),  L.  R.  1  C.  P.  248,  at  p.  255.  For  an  ineffectual  notice  to  stop, 
see  Fhelps  v.  Comber  (1885%  29  Ch.  D.  813. 

(/)  Litt  V.  Cowley  (1816),  7  Taunt.  169  ;  Short  v.  Simpson,  vide  s^qtra.    , 
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Article  71. — Master's  Duty  on  receiving  Notice. 

It  is  incumbent  on  the  master  to  give  effect  to  a  claim  to 
stop  in  transitu  by  delivery  of  the  goods  to  the  vendor, 
and  not  merely  by  abstaining  from  delivery  to  the  vendee, 
as  soon  as  he  is  satisfied  that  the  claim  is  made  by  the 
vendor,  unless  he  is  aware  of  an  answer  in  law  to  such 
claim  (g).  He  can  protect  himself  by  an  indemnity  from 
the  person  to  whom  he  delivers,  or  in  case  of  a  doable  claim, 
can  interplead. 

Article  72. — Indorsement  of  BUI  of  Lading  as  a  Mortgage. 

The  effect  of  indorsement  of  a  bill  of  lading  may  be  to 
shew  an  intention  to  pass,  and  therefore  to  pass,  the  legal 
estate  in  the  goods  to  the  indorsee  as  security  by  way  of 
mortgage  for  an  advance,  leaving  the  indorser  an  equitable 
right  to  redeem  them  (h). 


Article  73. — Indorsement  of  Bill  of  Lading  as  a  Pledge. 

The  indorsement  may  have  the  effect  of  giving  the  in* 
dorsee  an  equitable  interest  as  security  by  way  of  pledge 
for  an  advance,  accompanied  by  a  power  to  obtain  delivery 
of  the  goods  when  they  arrive,  and  if  necessary  to  realise 
them  for  the  purpose  of  the  security  (i).  If  such  goods  are 
not  delivered  to  the  pledgee  of  the  bill  of  lading,  he  can 
bring  trover  or  detinue  at  common  law  for  them,  though 
the  defendant's  parting  with  the  goods  was  before  the 
plaintiff  acquired  his  title  (k). 


(g)  Sale  of  Goods  Act,  1893,  §  46,  a.  2 ;  The  Tigr€S$  (1863),  32  L.  J.  Adm.  at 
pp.  101, 102. 

(A)  SeveeilT.  BurcUok  (1SS^\  10  App.  C.  74.  As  to  the  difference,  in  general 
between  a  mortgage  and  a  pledge,  see  In  re  Morritt  (1886),  18  Q.  B.  D.  at 
pp.  232,  235. 

(t)  8$weU  Y.  Burdickf  ante.  The  person  indorsing  the  bill  of  lading  as 
security  for  adrances  still  retains  sufficient  interest  in  the  goods  to  enable 
him  to  bring  an  action  for  damage  to  them.  The  Qlamorganehire  (1888),  13 
App.  C.  454. 

(*)  Bnstol  Bank  t.  Midland  By.  Co.  (1891),  2  9.  B.  653, 
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An  indorsement  of  bills  of  lading  in  blank,  and  their  de- 
posit so  indorsed  by  way  of  security  for  money  advanced  (Z), 
without  more,  will  be  held  to  be  a  pledge  {%). 

Note, — ^It  is  impossible  to  state  with  any  confidence  what 
dealings  with  a  bill  of  lading  will  amoimt  to  a  mortgage  as  dis- 
tinguished from  a  pledge.  Probably  none  of  the  ordinary  com- 
mercial dealings  with  bills  of  lading  amount  to  mortgages,  and 
the  difference  between  mortgages  and  pledges  is  immaterial 
from  a  commercial  point  of  view,  as  it  lies  chiefly  in  the  exact 
legal  remedies  for  enforcing  the  security. 

Case  1. — F.  shipped  goods  to  Z.  on  A.^s  ship,  taking  a  bill  of  lading, 
making  the  goods  deliverable  to  F.  or  assigns.  F.  indorsed  the  bill  in 
blank,  and  deposited  it  with  I.  as  security  for  aa  advance.  I.  never 
claimed  the  goods  under  the  bill  of  lading.  HMy  that  the  transaction 
amounted  to  a  pledge  of  the  goods  represented  by  the  bill  of  lading  (m). 

CcLse  2, — F.  sold  cheese  to  G.  and  shipped  it  on  board  A.'s  ship,  taking 
bills  of  lading  to  order  of  F.  or  assigns.  F.  drew  bills  of  exchange  on 
G.  for  the  price,  which  he  sold  to  the  T.  Bank,  with  bills  of  lading 
attached  indorsed  in  blank.  The  T.  Bank  forwarded  the  bills  to  their 
agents  in  London  with  a  hypothecation  note  of  the  goods  attached.  On 
arrival  of  A.*8  ship,  A.  deposited  the  goods  with  X.,  instructing  them  to 
hold  the  goods  to  his  order.  G.  induced  X.  to  deliver  the  goods  to  him 
without  any  order  from  A.,  and  then  by  fraud  G.  induced  the  Z.  Bank  to 
take  up  the  bills  of  exchange,  receiving  with  them  the  bills  of  lading.  Z. 
got  delivery  orders  from  A.  and  presented  them  to  X.  When  it  was 
found  that  G.  had  procured  X.  to  deliver  to  him  the  goods  without  any 
order  from  A.,  Z.  sued  X.  for  conversion.  EM^  that  Z.  were  pledgees 
of  the  goods,  and  could  sue  for  conversion,  though  X.  had  converted 
them  at  a  time  when  Z.  had  no  title  (n). 


Article  74. — Ineffectual  Indorsements  (o). 

An  indorsement  of  the  bill  of  lading  may  pass  no  property 
to  the  indorsee  as : — 

(1.)  Where  the  indorser  has  no  property  to  pass  (p), 
having,  e.g.,  already  indorsed  on3  bill  of  lading  of  a  set 
so  as  to  pass  the  property  (q) ; 


(/)  It  will  require  the  itamp  suitable  for  a  pledge,  and  not  for  a  mortgage: 
Harris  v.  Birch  (1842),  9  M.  &  W.  591. 

(m)  See  ante,  note  (t). 

(n)  BHstol  Bank  v.  Midland  By.  Co.  (1891),  2  Q.  B.  653. 

(o)  This  article  must  be  read  subject  to  the  provisions  of  the  Factors  Acts, 
which  it  is  beyond  the  province  of  this  work  to  deal  with. 

(p)  Finlay  v.  Liverpool  3.S.  Co.  (1870),  23  L.  T.  251,  at  p.  255;  Oumey  y. 
Behrend  (1854),  3  E.  &  B.  at  p.  634.  Cf.  Delauner  v.  Wyllie  (1889),  17  Sc.  Sess. 
C,  4th  Ser.  167  (as  to  the  iron). 

Iq)  BaH}er  v.  Meyenkin  (1870),  L.  R.  4  H.  L.  317. 
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(2.)  Or  where  there  is  no  consideration  for  the  indorse- 
ment (r) ; 

(3.)  Or  where  the  circumstances  show  that  no  property 
was  intended  to  pass,  as  in  the  case  of  an  indorsement  to  an 
agent  to  enable  him  to  sell^  or  to  stop  in  trcmsitu  (s) ; 

(4.)  Or  where  the  indorsee  knows  of  facts  which  prevent 
the  indorsement  from  being  effective  {t\  as  the  open  insol- 
vency of  a  consignee  who  has  not  paid  the  price  of  the 
goods  (w). 

Bat  where  the  indorser  has  the  property,  even  though 
such  property  has  been  obtained  by  fraud,  an  indorsement 
for  valuable  consideration  to  a  hondjide  indorsee,  before  the 
original  owner  or  indorser  has  obtained  a  legal  rescission 
of  the  transfer,  will  pass  the  property  (a). 


Case  1. — Goods  consigned  to  P.  were  in  course  of  transit  landed  at  a 
sufferance  wharf  on  the  Thames,  subject  to  a  stop  for  freight  by  A^  and  to 
a  stop  for  advances  by  L,  a  mortgagee  on  security  of  a  set  of  three  bills  of 
lading.  P.  obtained  from  E.  a  loan,  with  which  he  redeemed  the  bills  from 
I.  and  indorsed  two  to  E.  as  security  for  bis  advance.  P.  obtained  another 
advance  from  M.,  to  whom  he  indorsed  the  third  bill.  With  this  advance 
the  stop  for  freight  was  removed,  and  M.  obtained  the  goods  from  the 
sufferance  wharf  on  production  of  his  indorsed  bill.  EeM,  that  the  pro- 
perty in  the  goods  having  passed  to  E.  by  the  first  indorsement,  the  second 
conferred  no  property  on  M.,  and  E.  could  recover  from  him  the  goods  or 
their  value  (y). 

Case  2.— V.  shipped  to  P.  oilcake,  sending  the  bill  of  lading  to  V.'s 
agent,  W.,  with  instructions  not  to  part  with  it  "  without  first  receiving 
payment."  P.  gave  W.  a  bill  of  exch^e  accepted  by  K,  and  promised 
immediate  payment  in  cash,  on  which  w  •  delivered  to  P.  the  indorsed  bill 
of  lading.  P.  indorsed  the  bill  of  lading  to  I.,  who  took  it  hondjide  and 
for  value.  P.  and  E.  then  became  bankrupt,  without  paying  W.  Eeld, 
that  though  P.  had  obtained  the  bill  of  lading  by  fraud,  he  could  transfer 
the  property  in  the  goods  by  its  indorsement  to  I.,  a  hondjide  holder  for 
value  (z). 


(r)  Per  Lord  Selborne,  10  App.  C.  80 ;  Waring  v.  Cox  (1808),  1  Camp.  369. 

(«)  Waring  v.  Cox,  vide  supra ;  Patten  v.  Thcmpaon  (1816),  5  M.  &  S.  350  ; 
Tucker  v.  Htmvphrey  (1828),  4  Bing.  616. 

(0  Dick  T.  Lumaden  (1793),  Peake,  189 ;  Cuming  r.  Broum  (1807),  1  Camp. 
104;  Gilbert  r.  Quignon  (1872),  L.  R.  8  Ch.  16. 

(u)   Fiflfe  Article  65. 

(x)  Pease  t.  Gloahec  (1866),  L.  R.  1  P.  C.  219  ;  The  Argentina  (1867),  L.  R. 
1  A.  &  E.  870. 

(y)  Barbery.  Meyerstein  (1870),  L.  R.  4  H.  L.  317. 

(«)  The  Argentina  (1867),  L.  R.  1  A.  &  E.  370. 
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Article  75. — Effects  of  Indorsement  under  the  Bills  of  Lading 
Act,  1855  (a). 

Such  an  indorsement  of  the  bill  of  lading  as  passes  to  the 
indorsee  the  property,  whether  legal  or  equitable  (t),  in  the 
goods,  also  vests  in  him  all  the  rights  (c)  and  liabilities 
arising  in  respect  of  such  goods  from  the  contract  evidenced 
in  the  bill  of  lading  {d). 

He  may  lose  such  rights  and  liabilities  by  such  a  further 
indorsement  of  the  bill  of  lading  as  divests  him  of  the 
property  (e). 

An  indorsee  of  a  bill  of  lading  as  security  for  an  advance, 
whether  the  transaction  amounts  to  a  pledge  (/),  or,  semble^ 
to  a  mortgage  {g\  does  not  become  liable  under  the  contract 
evidenced  in  the  bill  of  lading,  until  he  completes  his 
inchoate  title  by  taking  possession  of  the  goods  under  the 
bill  so  indorsed  (J). 

Such  a  vesting  of  rights  and  liabilities  by  indorsement 
of  a  bill  of  lading  does  not  in  any  way  affect  the  shipowner's 
right  against  the  original  shipper  or  owner  of  the  goods  for 


(a)  18  &  19  Vict.  c.  Ill,  >.  1,  see  Appendix  III.  Until  this  Act  was  passed 
the  indorsement  of  a  hill  of  lading  would  not  affect  the  contract  evidenced  in  it, 
and  the  indorsee  conld  not  sne  or  be  sued  on  such  contract,  though  he  was  the 
person  really  interested  in  the  goods,  the  subject  of  the  contract :  Thompton  v. 
Dominy  (1845),  14  H.  ft  W.  403 ;  Howard  t.  Shepherd  (1850),  9  0.  B.  297. 

(6)  Seioeil  v.  Bvrdick  (1884),  10  App.  C.  at  pp.  85,  95. 

(c)  Including  the  right  to  restrain  by  injunction  threatened  breaches  by  the 
shipowner  of  the  contract  contained  in  the  bill  of  lading:  Wood  t.  Atiantic 
Transport  Co.  (1900),  5  Com.  Cases,  121. 

(d)  The  indorsement  does  not  yeet  in  the  indorsee  any  rights  and  liabilities 
arising  otherwise  than  from  such  contract.  Lcduc  t.  TVarcf  (1888),  20  Q.  B.  D. 
476.  If  the  indorsee  proves  that  the  immediate  indorsement  to  him  was  for 
valuable  consideration,  he  need  not  also  prove  that  the  indorsement  to  his 
indorser  was  for  value,  in  the  absence  of  any  evidence  of  fraud  or  other  circum- 
stances invalidating  the  indorsement :  Draoachi  v.  Anglo-Egyptian  Navigation  Co, 
(1868),  L.  R.  3  C.  P.  190. 

(e)  Snwrthwaite  v.  Wiikine  (1862),  11  C.  B.,  N.S.  842;  but  see  CoHeU  v. 
Gordon  (1813),  3  Camp.  472 ;  Lewis  v.  M*JCee  (1868),  L.  B.  4  Ex.  58.  Though 
the  indorsee  has  agreed  to  resell  the  property,  if  the  bill  of  lading  u  still  an 
effective  instrument  he  will  not  lose  his  rights  and  liabilities  under  it,  till  he  has 
reindorsed  it  so  as  to  pass  the  property :  The  Felix  (1868),  L.  R.  2  A.  ft  £.  273. 
Fowler  v.  Knoop  (1879),  4  Q.  B.  D.  299. 

(/)  Sewell  V.  Bwrdick  (1884),  10  App.  C.  74,  per  Lord  Selbome,  at  pp.  88,  89, 
explaining  The  Freedom  (1871),  L.  R.  3  P.  C.  594 ;  The  Figlia  Maggiore  (1868), 
L.  R.  2  A.  &  E.  106.  See  also  Allen  v.  Coltart  (1883),  11  Q.  B.  D.  782,  at 
pp.  784, 785. 

(g)  Per  Lord  Blackburn,  10  App.  C.  at  pp.  96,  97. 
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the  freight  {h\  or  the  liability  of  the  consignee  or  indorsee 
by  reason  of  his  being  such  consignee  or  indorsee  or  of  his 
receiying  the  goods  in  consequence  of  such  consignment  or 
indorsement^  or  any  right  of  stoppage  in  transitu  (t ). 

Cofe.— F.  shipped  eooda  to  Z.  on  A.'s  ship,  taking  a  bill  of  ladiD£^ 
makiDg  the  goods  deuverable  to  F.  or  assigns,  freight  payable  at  Z.  F. 
pledged  the  bills  as  security  for  an  advance  by  indorsing  them  in  black, 
and  depositing  them  so  indorsed  with  I.  F.  did  not  claim  the  goods  at  Z., 
and  they  were  sold  by  the  authorities  there  to  pay  custom-house  charges. 
I.  took  no  steps  to  obtain  the  goods.  A.  sued  I.  for  freight  as  indorsee  of 
the  bill  of  lading.  Eeld^  that  as  I.  had  taken  no  steps  to  complete  his 
title  by  claiming  the  goods  under  the  bill  of  lading,  he  was  not  fiable  on 
the  contract  evidenced  in  it  (A;). 


Article  76. — Position  of  Indorsee. 

The  lawful  holder  of  a  bill  of  lading,  in  whom  the  pro- 
perty in  the  goods  is  vested,  may  by  indorsement  transfer 
a  right  greater  than  he  himself  has;  for  he  transfers  his 
position  under  the  contract  evidenced  in  the  bill  of  lading, 
but  does  not  transfer  any  other  rights  or  liabilities  which 
may  be  vested  in  him  against  or  to  the  shipowner,  charterer, 
or  original  shipper,  unless  the  indorsee  has  notice  of  such 
rights  and  liabilities  (Z). 

(hse  1. — F.,  shippers  of  goods,  indorsed  to  I.  a  bill  of  lading  stating 
that  the  goods  were  shipped  on  board  the  8.  lying  at  Fiume  and  bound 
for  Dunkirk.  The  ship  deviated  from  the  ordinary  voyage  between  those 
two  ports  and  was  lost  on  such  deviation.  I.  sued  the  shipowners,  who 
pleaded  that  F.  knew  of  the  intention  to  deviate  before  shipment.  Held, 
that  F.'s  knowledge  did  not  affect  L  (m). 

Coae  2. — C.  chartered  a  ship  from  A.  and  shipped  goods  in  it,  receiving 
a  bill  of  lading  from  the  master.    G.  saw  the  method  of  stowage  and  did 


(A)  Fox  T.  Nott  (1861),  6  H.  &  K.  630,  where  the  bUl  was  indorsed  to  the 
shipowner  himself:  Short  ▼.  Simpaon  (1866),  L.  R.  1  G.  P.  248. 

(»')  18  &  19  Vict.  c.  Ill,  8.  2.  An  indorsement  of  a  bill  of  lading  has  by  this 
Act  no  further  effect  on  the  right  of  stoppage  than  it  would  have  had  before 
the  Act. 

(A)  Sexoell  T.  Burdick  (1884),  10  App.  C.  74.  See  also  Fowler  v.  Knoop  (1879), 
4  Q.  B.  D.  299. 

(/)  Sodger  v.  Comptoir  cTEsoompte  de  Paris  (1869),  L.  R.  2  P.  C.  393 ;  The 
Melene  (1865),  B.  &  L.  at  p.  424 ;  The  Emilien  Marie  (1875),  44  L.  J.  Adm.  9 ; 
Jenkyna  v.  Uabome  (1845^  8  Scott,  N.  R.  523 ;  Leduc  v.  Ward  (1888),  20 
Q.  B.  D.  476.  The  ordinary  case  of  defeat  of  stoppage  in  transitu  by  indorsement 
to  a  hondfde  holder  falls  under  this  principle. 

(m)  Ledw)  t.  Wordy  vide  supra. 
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not  object  to  it.  C.  mdoned  the  bill  to  I.  The  goods  were  damaged  by 
the  method  of  stowage.  I.  sued  A.  on  the  contract  in  the  bill  of  lading. 
Edd^  that  I.  was  not  affected  either  by  C.'s  position  under  the  charter  or 
by  C/s  knowledge  of  the  method  of  stowage  (n). 


Article  77. — Effects  of  the  Indorsement  of  the  Bill  of  Lading 
under  the  Admiralty  Jurisdiction  Act,  1861  (o),  and 
Parties  under  that  Act. 

In  any  case  where  goods  are  carried  into  any  port  in 
England  and  Wales  in  any  ship  (p),  and  at  the  time  of  the 
institution  of  the  cause  no  owner  or 'part-owner  (q)  of  the 
ship  is  domiciled  in  England  or  Wales,  claims  (r)  in  rem 
can  be  made  against  such  ship  in  the  Admiralty  Court,  -as 
follows : — 

I.  Claims  on  contract  (s). 

1.  Every  indorsee  of  a  bill  of  lading  to  whom  the  property 
in  the  goods  shipped  under  the  bill  of  lading  shall  have 


(n)  The  Helene^  vide  9upra, 

(p)  24  Vict.  c.  10,  >.  6.    See  Appendix  HI. 

(  p)  The  ship  carrying  most  be  the  ihip  doing  the  wrong :  thus  where  damaged 
goods  were  transhipped,  and  the  second  ship  came  to  £ngland,  she  was  held  not 
liable  for  the  fault  of  the  first  ship,  and  the  first  ship  when  afterwards  she  came 
to  £ngland  was  held  not  liable,  as  not  having  carried  the  goods  to  England :  The 
Ironsides  (1862),  Lush.  458.  Bat  the  ship  may  be  liable,  though  she  does  not 
carry  the  goods  into  port,  as  in  cases  of  short  delivery :  The  Danzig  (1863), 
B.  &  L.  102.  It  will  be  sufficient  that  the  ship  shall  come  into  such  a  port  in  the 
course  of  her  voyage,  though  the  goods  are  not  to  be  delivered  there :  T?^e  Fieve 
Superiore  (1874).  L.  fi.  5  P.  C.  482,  at  p.  491.  See  also  The  Bahia  (1863),  B.  &  L. 
61 ;  The  Fatria  (1871),  L.  R.  3  A.  &  E.,  at  p.  459.  When  she  has  once  been  in 
such  a  port,  the  jurisdiction  of  the  Admiralty  in  respect  of  that  voyage  vests,  and 
the  claim  can  be  enforced  against  the  ship  on  her  entering  an  English  port  in  any 
subsequent  voyage ;  but  as  the  claim  docs  not  give  a  maritime  lien,  such  arrest 
will  not  avail  against  any  valid  charges  on  the  ship,  nor  against  any  bond  fide 
purchaser :  The  Fieve  Superiore^  vide  suprcu  The  damage  must  be  done  on  the 
homeward  voyage ;  there  will  be  no  claim  for  damage  on  the  outward  voyage  to 
goods  delivered  abroad  ;  The  Kasan  (1863),  B.  &  L.  1. 

(g)  This  will  include  a  charterer,  if  the  charter  amounts  to  a  demise,  but  not 
otherwise  :  The  St,  Cloud  (1863),  B.  &  L.  4.  This  limitation  does  not  apply  to 
claims  in  the  County  Court  under  the  County  Courts  Admiralty  Jurisdiction 
Act  of  1869  (32  &  33  Vict.  c.  51,  s  2X  App.  III. :  The  Bona  (1882),  7  P.  D.  241. 

(r)  The  claims  must  arise  independently  of  the  Admiralty  Jurisdiction  Act : 
The  St  Cloud  (1863),  B.  &  L.,  at  p.  18 ;  The  Figlia  Maggiore  (1868),  L.  R.  2  A.  &  E., 
at  p.  110,  approved  by  Lord  Selborne,  10  App.  C.  at  p.  88 ;  e.g,  if  the  claim  could 
not  have  been  made  against  an  English  owner  before  the  Act,  it  cannot  be  made 
against  a  foreign  owner  by  virtue  of  the  Act.  The  Admiralty  Court  cannot  con- 
sider a  set-off  for  freight  claimed  by  the  shipowner:  The  Don  Francisco  (1862), 
Lush.  468. 

(a)  The  **  contract "  in  the  Act  refers  to  the  contract  in  the  bill  of  lading :  The 
Fieve  Superiore  (1874),  L.  R.  5  P.  C,  at  491. 
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passed  so  as  to  transfer  to  him  the  contractual  rights  and 
liabilities  under  the  bill  of  lading,  in  virtue  of  the  Bills  of 
Lading  Act,  1855,  may  sue  for  breach  of  such  a  contract. 

Thus  an  indorsee  to  whom  the  whole  property,  legal  or 
equitable,  has  passed,  or  a  mortgagee  or  pledgee  of  the  bill  of 
lading  who  has  completed  his  title  by  taking  possession  of  the 
goods  under  the  bill  of  lading,  may  so  sue  (t)  ;  a  mortgagee 
or  pledgee  who  has  not  so  completed  his  title  (u),  or  a  bare 
assignee  of  the  bill  of  lading  (x)  to  whom  no  property  has 
passed,  cannot  so  sue  on  the  contract. 

2.  A  consignee  named  in  the  bill  of  lading,  to  whom  the 
property  in  the  goods  has  passed  by  such  consignment,  may 
also  sue  on  the  contract,  as  he  has  under  the  Bills  of  Lading 
Act  contractual  rights  under  the  bill  of  lading  (y).  A  con- 
signee to  whom  the  property  in  the  goods  has  not  passed 
by  such  consignment,  or  a  consignee  not  named  in  the  bill 
of  lading  (z),  may  not  sue  on  the  contract,  unless  he  takes  a 
title  by  indorsement  of  the  bill  as  above  (a). 

n.  In  Tort  (b). 

1.  Every  indorsee  of  the  bill  of  lading,  to  whom  a  pro- 
perty as  against  the  indorser,  though  it  may  not  be  the 
whole  property,  has  passed,  may  so  sue  in  tort.  Thus 
a  mortgagee  or  pledgee,  who  has  not  yet  completed  his 

(0  The  Figlia  Maggiore  (1868),  L.  R.  2  A.  &  E.  106 ;  2%«  Freedom  (1871),  L.  R.  3 
P.  C.  594,  discussed  by  Lord  Selborne  in  10  App.  C.  at  pp.  88,  89.  Such  right  to 
sue  in  contract  continues  until  the  contractoal  rights  hare  been  lost  by  such  a 
reindorsement  as  passes  the  property,  though  there  is  an  agreement  to  sell,  which 
may  gire  an  interest  to  the  vendee  to  sue  in  tort :  The  Felix  (1868),  L.  R.  2 
A.  ft  £.  273 ;  Tha  Marathon  (1879),  40  L.  T.  168.    See  Article  75. 

(tt)  Because  he  has  not  yet  acquired  contractual  rights  under  the  Bills  of 
Lading  Act,  1855 :  Sewell  r.  Bwrdick  (1884),  L.  R.  10  App.  C.  74;  and  therefore 
has  apart  from  this  statute  no  legal  claim  against  the  shipowner.    Article  75. 

(a?)  The  St.  Cloud  (1865),  B.  &  L.  4.    Article  74. 

(y)  18  &  19  Vict,  c  HI,  s.  1 :  TheNepoter  (1869),  L.  R.  2  A.  &  E.  376,  see  also 
Ibwler  T.  Knoop  (1879),  4  Q.  B.  D.  299 :  where  the  consignee  named  in  the  bill 
of  lading,  who  had  sold  the  cargo,  but  not  assigned  the  bill  of  lading,  was  held 
entitled  to  sue. 

(z)  Thus  in  a  bill  deliverable  ^  to  shipper  or  order,"  the  consignee  ordered 
would  be  a  consignee  not  named  in  the  bill  of  lading. 

(a)  See  note  (a),  Article  75. 

(6)  *'  Breach  of  duty  "  of  the  master  will  include  a  refusal  to  deliver  to  a  vendor 
who  has  stopped  in  transitu:  The  Tigress  (1863),  B.  &  L.  38;  and  a  refusal  by 
the  master  to  give  the  holder  of  the  bill  of  lading  the  particulars  necessary  to 
compute  his  liability  for  freight  and  general  average  oontribution :  The  Norway 
(1864),  B.  &  L.  226 ;  but  not  a  refusal,  though  improper,  to  insert  certain 
particulars  in  his  protest :  The  Santa  Anna  (1863),  32  L.  J.  Adm.  198, 
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title  by  taking  possession  of  the  goods^  may  sue  in  tort  {c) . 
A  bare  assignee,  having  no  property  in  the  goods,  oannot  sue 
in  tort  (d). 

2.  A  consignee  to  whom  the,  or  any,  property  in  the 
goods  has  passed,  may  sue  in  tort  {e).  A  consignee  to  whom 
no  property  in  the  goods  has  passed  cannot  so  sue  {d). 

Note. — The  above  stAement,  it  is  believed,  reoonoiles  all  the 
cases,  with  the  exception  of  dicta  in  The  Nepoter  (e),  suggesting 
that  the  Admiralty  Act  intended  to  give  every  consignee  or 
assignee  of  a  bill  of  lading  a  capacity  to  sue.  These  dicta  were 
unnecessary,  as  the  plaintiffs  there  being  '*  consignees  named  in 
the  bill  of  lading"  had  contractual  rights  under  the  Act  of 
1855,  and  also  had,  as  Sir  B.  Phillimore  held,  a,  though  not  the^ 
property  in  the  goods,  which  would  enable  them  to  sue  in  tort. 

The  Act  of  1861  gives  those  who  have  a  lawful  claim  inper^ 
9onam  against  the  ahipowner,  which  fails  owing  to  his  absence 
from  the  ooantry,  an  auxiliary  remedy  in  rem  against  the  ship, 
which  is  present  in  the  country.  But,  as  was  held  by  Dr.  Lush- 
ington  in  The  St.  Cloud  (/),  and  by  Sir  B.  Phillimore  in  The 
Figlia  Maggiore  (^),  and  approved  by  Lord  Selborne  in  SeweU  v. 
Burdick  (^),  the  claim  must  arise  in  law  independently  of  the  Act 
of  1861,  which  gave  a  new  remedy,  not  a  new  primary  right. 
Who  then  could  sue  before  1 861  ?  Aay  one  who  had  a  proprietary 
interest  in  the  goods  could  sue  in  tort.  A  party  to  the  bill  of 
lading,  or  a  consignee  named  in  it,  or  an  indorsee  who  acquired  the 
property  in  the  goods  by  the  indorsement,  could  sue  in  contract. 
But  those  who  had  no  property  could  sue  neither  in  contract 
nor  in  tort.  Those  who  had  a  property,  but  not  the  property 
tinder  the  Act  of  1855,  could  sue  in  tort  but  not  in  contract 
A  bare  assignee  had  neither  property  nor  contractual  rights, 
and  thus,  apart  from  the  Act  of  1861,  could  not  sue  at  all ;  it 
is,  therefore,  submitted  that  Sir  B.  PhiUimore's  obiter  dicta 
to  the  contrary  are  inaccurate. 

To  obtain  this  result  it  is  not  necessary  to  read  *'  assignee  ** 
in  the  Act  of  1861  as  *'  assignee  to  whom  the  property  shall 
pass,"  a  process  which  Dr.  Lushington  was  doubtful  about  in 
The  St.  Cloud  (/),  and  Lord  Blackburn  condemned  in  SeweU  v. 
Burdick  (h).  For  *'  claim  by  an  assignee  "  means  *4awful  claim," 
and  a  bare  assignee  before  the  Act  of  1861  could  make  no  lawful 
claim.  

(c)  Though  he  cannot  sae  on  the  contract :  The  Figlia  Maggiore  (1868),  L.  R. 
2  A.  &  £.  106 ;  per  Lord  Blaokbnrn,  10  App.  C,  pp.  94,  95. 

(d)  St.  Cloud  (1863),  B.  &  L.  4,  and  p^r  Lord  Blackburn,  10  App.  C,  p.  94. 
(<r)  The  Nepoter  (1869X  L.  R.  2  A.  &  E.  375. 

{f)St.  Cloudy  vide  eupra. 

{g)  (1868),  L.  R.  2  A.  &  E.  106. 

r^)  (1884),  10  App.  C.  74,  at  p,  94. 
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Liability  of  Shipowneb  fob  Loss  of,  or  Damage  to, 
Goods  cabried. 

Article  78. — Liability  of  Shipowner  in  Absence  of  Express 
Stipulations, 

In  the  absence  of  express  stipulations  in  the  contract  of 
affreightment  (a),  all  shipowners  who  are  common  carriers 
{i.e.  who  offer  their  ships  as  general  ships  for  the  transit  of 
the  goods  of  any  shipper),  are  liable  for  any  damage  to  such 
goods  in  transit,  unless  caused  by  the  act  of  God  or  the 
King's  enemies  or  by  the  yice  of  the  goods  themselves  (b). 

Q^v^sere^  whether  a  shipowner  who  is  not  a  common 
carrier  has  the  same  liability  as  a  common  carrier  (c),  or 
is  only  liable  as  a  bailee  for  the  exercise  of  due  care  and 
diligence  {d). 

All  shipowners  who  contract  to  carry  goods  undertake 
absolutely,  in  the  abEence  of  express  provisions  negativing 

(a)  See  Article  3,  and  Lipton  v.  Jeacott  Steamers  (1895),  1  Com.  Cases,  32. 

(6)  N^ent  t.  Smith  (1876),  1  C.  P.  D.  19,  422 ;  lAvcr  Alkali  Co,  t.  Johnwn 
(1874),  L.  B.  9  Ex.  338.  Per  Bowen,  L.J.,  in  Pcmdorf  v.  Hamilton  (1886), 
17  Q.  B.  D.,  at  p.  683.  See  Articles  80,  81.  This  liability  is  not  removed  by  a 
practice  of  the  shipowner  to  insure  at  the  cost  of  the  goods  owner,  and  by  bis 
direction :  Hill  v.  Scott  (1895),  2  Q.  B.  371. 

(c)  Per  Brett,  J.,  in  Nvgent  v.  Smith  (1876),  1  C.  P.  D.,  at  p.  33,  and  Liver  Co, 
V.  Johneon  (1874),  L.  R.  9  Ex.,  at  p.  344. 

(d)  Per  Cockbam,  C.  J.,  in  Nugent  t.  Smithy  vide  supra,  at  pp.  434,  438 :  com- 
pare Lord  Herschell,  at  p.  510,  and  Lord  Macnaghten,  at  p.  515  of  The  Xantho 
(1887),  12  App.  C.  503  :  Lord  Watson  at  p.  526  of  Hamilton  v.  Pandbr/ (1887), 
12  App.  C.  318 ;  and  Note,  post,  p.  174.  See  also  per  Willes,  J.,  in  Notara  v. 
Henderson  (1872),  L.  R.  7  Q.  B.,at  p.  236;  Qrill  v.  General  Colliery  Co,  (1866), 
L.  R.  1  C.  P.,  at  p.  612.  If  he  has  the  liability  of  a  carrier  he  will  be  liable  for 
damage  to  the  goods  carried  resulting  from  causes  other  than  the  act  of  Qod  or 
the  King's  enemies,  or  the  vice  of  the  goods  themselves,  though  such  damage 
could  not  be  prevented  by  reasonable  care  and  diligence  on  his  part  and  that  of 
hb  servants.  If  he  has  only  the  liability  of  a  bailee  he  will  be  free  where  he  can 
prove  that  he  and  his  servants  have  exercised  reasonable  care  and  diligence. 

Digitized  by  VjOUQ  It: 


174  LIABILITY  OF 

sucli  undertaking,  that  their  ship  is  seaworthy  at  the  begin- 
ning  of  the  voyage  (e),  that  they  will  proceed  on  the  voyage 
with  reasonable  dispatch  (/)  and  without  unnecessary 
deviation  {g). 

Note. — ^In  the  law,  as  thus  stated,  there  are  two  disputed 
points : — 

(1.)  Whether  the  owner  of  a  ship  or  lighter  hired  to  carry  a 
specino  cargo  on  a  particular  voyage,  as  distinguished  from  a 
general  ship  plying  habitually  between  particular  ports  and 
carrying  the  goods  of  all  comers,  is  in  the  absence  of  express 
agreement  a  common  carrier,  and  therefore  liable,  in  the  absence 
of  express  stipulations,  for  all  damage  resulting  in  transit,  unless 
from  the  act  of  God  or  the  King's  enemies  or  vice  in  the  goods 
themselves. 

(2.)  Whether,  apart  from  the  liabilities  of  a  common  carrier, 
every  shipowner  or  master  who  carries  goods  on  board  his  vessel 
for  hire  is,  in  the  absence  of  express  stipulations,  subject  to  the 
liability  of  an  insurer,  except  as  against  the  act  of  God  or  the 
King's  enemies  or  inherent  vice  in  the  goods,  or  whether  he  is 
only  liable  for  loss  shewn  to  have  arisen  from  negligence  on  his 
part,  or  on  that  of  his  servants. 

The  practical  importance  in  the  case  of  ships  is  not  very 
great,  as  the  difference  in  the  law  would  chiefly  affect  ships 
chartered  to  one  shipper  without  any  express  stipulations  in 
the  charter,  an  unusual  case ;  but  it  is  important  in  the  case  of 
lighters,  which  are  frequently  let  out  for  hire  in  that  way. 

I.  The  first  question  has  been  discussed  in  lAver  Alkali  Co.  v. 
Johnson  (1872)  (h).  There,  A.  was  a  lighterman  and  let  out 
his  flats  to  any  customer  who  applied  for  them ;  his  flats  did 
not  ply  between  any  fixed  points,  but  each  voyage  was  fixed  bv 
the  particular  customer ;  a  special  bargain  was  made  with  each 
customer,  though  not  for  the  use  of  a  particular  flat ;  but  no 
flat  was  carrving  goods  for  more  than  one  person  on  the  same 
voyage.  A.  let  a  flat  on  these  terms  to  G.  to  carry  salt  from  L. 
to  W.;  on  the  voyage,  without  A.*s  negligence,  the  flat  was 
wrecked.  C.  sued  A.  for  the  damage  to  the  salt.  The  Court, 
consisting  of  Kelly,  C.B.,  Martin,  Bramwell,  and  Cleasby,  B.B., 
held  A.  a  common  carrier,  and  therefore  liable.  Kelly,  C.B., 
laid  stress  on  the  fact  that  no  particular  vessel  was  hired, 
saying :  '*  No  doubt,  if  each  particular  voyage  had  been  made 
under  a  special  contract  containing  stipulations  applicable  to  that 
voyage  only,  the  case  would  have  been  different,"  which  seems 


((?)  Steel  V.  State  Line  (1878),  3  App.  a  72,  and  Article  29. 

(/)  See  Article  30. 

(J)  See  Articles  99, 100. 

(A)  L.  R.  7  Ex.  267.     C/.  ffiU  v.  Scott  (1895),  2  Q.  B.  371. 
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to  difitingiuBh  the  case  of  a  ship  specifically  chartered  to  a 
particular  shipper. 

In  the  Exchequer  Chamber  the  majority  of  the  Court  (Black- 
bum,  Mellor,  ijrchibald,  and  Grove,  J  J.)  affirmed  this  judg- 
ment (t)  on  the  ground  that  a  lighterman,  carrying  on  business 
as  described,  '*  does,  in  the  absence  of  something  to  limit  his 
liability,  incur  the  liahility  of  a  common  carrier  in  respect  of  the 
^oods  he  carries."  Brett,  J.,  while  agreeing  that  A.  was 
liable,  put  his  liability  on  lie  ground  that  (&)  **  by  a  recognised 
custom  of  England,  every  shipowner  who  carries  goods  for  hire 
in  his  ship,  whether  by  inland  navigation,  or  coastways,  or 
abroad,  undertakes  to  carry  them  at  his  own  absolute  risk,  the 
act  of  God  or  the  Queen's  enemies  alone  excepted,"  unless  he 
limits  this  liability  by  express  agreement.  He  emphatically 
held  that  A.  was  not  a  common  carrier,  on  the  ground  that  he 
did  not  undertake  to  carry  goods  for,  or  charter  his  flat  to,  the 
first  comer;  (and  therefore  was  not  liable  to  an  action  for  refusing 
to  do  so,  the  essential  characteristic  of  a  common  carrier).  The 
rest  of  the  Court  had  expressly  abstained  (J)  from  examining 
whether  A.  was  a  carrier  so  as  to  be  liable  to  such  an  action, 
and  had  confined  themselves  to  deciding  that  he  ''had  the 
liability  of  (qusere,  the  same  liability  as)  a  common  carrier." 
In  Nugent  v.  Smith  (w),  Cockburn,  C.J.,  repeated  Brett,  J.'s,  ob- 
jection :  ''  I  cannot  help  seeing  the  difficulty  that  stands  in  the 
way  of  lAver  Alkali  Co,  v.  Johnson,  namely,  that  it  is  essential  to 
the  character  of  a  common  carrier  that  he  is  bound  to  carry  the 

foods  of  all  persons  applying  to  him,  while  it  has  never  been 
eld,  and,  as  it  seems  to  me,  never  would  be  hold,  that  a  person 
who  lets  out  vessels  to  individual  customers  on  their  application 
was  liable  to  an  action  for  refusing  the  use  of  such  vessel  if 
required  to  furnish  it." 

The  judgment,  however,  may  be  supported  on  narrow  grounds  : 
(1.)  It  only  applies,  according  to  the  judgment  of  the  Court 
below,  to  cases  where  no  specific  vessel  is  chartered  or  hired, 
but  there  is  a  contract  to  carry  so  much  goods ;  the  case  of  a 
specific  charter  is  expressly  excluded.  (2.)  The  Court  above  do 
not  decide  that  A.  was  a  common  carrier,  but  only  that  a  lighter- 
man, contracting  to  carry  goods  in  some  vessel  or  other,  has  the 
same  liability  as  a  common  carrier.  The  case  therefore  may  be 
confined  to  the  calling  of  lightermen ;  and  whether  a  lighter- 
man has  the  liabilities  of  a  common  carrier  is  a  question  of  fact 
in  each  particular  case  (n).  At  present  the  leading  lightermen 
on  the  Thames  expressly  decline  to  take  the  liability  of  common 


(0  (1874),  L.  R.  9  Ex.  338,  at  p.  341. 

(A)  At  p.  344. 

(0  See  p.  340. 

(m)  (1876),  1  C.  P.  D.,  at  p.  433. 

(n)  Tamvaco  v.  Timothy  (1882),  1  C.  &  E.  1. 
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carriers,  and  carry  on  the  terms  of  Tarions  olansesy  which  are 
not  so  clearly  expressed  as  might  be  desired  (o). 

II.  The  liability  of  an  insurer,  said  to  be  undertaken,  in  the 
absence  of  express  agreement,  b^  all  shipowners  lending  their 
vessels  for  hire,  rests  m  modern  times  on  the  authority  of  Lord 
Esher,  who  expressed  that  opinion  in  1874,  in  the  cas^  just 
cited,  and  repeated  it  in  1875,  in  Nugent  v.  Smith  (j>),  where  he 
said,  Denman,  J.,  concurring:  "The  true  rule  is  tiiat  every 
shipowner  or  master  who  carries  goods  on  board  his  ship  for 
hire  is,  in  the  absence  of  express  stipulation  to  the  conlrary, 
subject  by  implication  ...  by  reason  of  his  acceptance  of  the 
goods  to  be  carried,  to  the  liability  of  an  insurer,  except  as 
against  the  act  of  Gk>d  or  the  Queen's  enemies  •  .  •  not  because 
he  is  a  common  carrier,  but  because  he  carries  goods  in  his  ship 
for  hire."  As  the  ship  there  was  a  general  ship,  this  was  obiter 
dictum,  but  in  the  Court  of  Appeal,  Cockbum,  G.  J.,  admitting 
that  the  point  was  not  involved  in  the  case,  took  occasion  to 
dissent  entirely  from  the  view  of  Brett,  J.,  in  a  very  elaborate 
judgment,  in  which  he  held  that  no  such  liability  existed,  but 
that  shipowners,  other  than  of  general  ships,  were  only  bailees, 
and  bound  to  use  ordinary  care  and  diligence. 

On  this  two  questions  arise  (1)  as  to  the  history  of  the  rule ; 
(2)  as  to  its  present  position. 

I.  As  to  its  history,  the  view  of  Brett,  J.,  was  {q)  that  the 
common  law  of  England  as  to  bailments  is  founded  on  the 
Eoman  law,  that  therefore  bailees  are  liable  only  for  ordinary 
care  unless  they  fall  within  certain  classes,  who  are  absolute 
insurers,  the  historical  ori^  of  these  classes  being  found  in 
the  PrsBtor's  Edict  (r).  This  historical  view  has  been  attacked, 
I  venture  to  think  successfully,  by  Mr.  0.  W.  Holmes  in  his 
work  on  the  Common  Law  (a). 

Cockbum,  C.J.,  took  the  view  (t)  that  the  strict  liability  of 
carriers  was  introduced  by  custom  in  the  reigns  of  Elizabeth 
and  James  I.  as  an  exception  to  the  ordinary  rule  that  bailees 
were  bound  to  use  ordinary  care  (w). 

Holmes  maintains  that  the  stricter  liability  is  the  older  of 


(o)  See  Tate  v.  Hyalop  (1885),  15  Q.  B.  D.,  at  p.  870 ;  Thomas  v.  Broum  (1899), 
4  Com.  Cases,  at  p.  189 ;  Brice  r.  Unim  Lighterage  Co,  (1903;,  1  K.  B.  75u 
(now  under  appeal). 

(p)  1  C.  P.  D.,  at  p.  33. 

(q)  Ibid.,  at  p.  29. 

(r)  Dig.  IV.  9. 

(»)  (1882),  London,  pp.  175-205. 

(t)  1  C.  P.  D.,  at  p.  430. 

(m)  Liability  of  innkeepers,  Calyt^e  Caee  (1584),  8  Co.  32.  Of  common  carriers 
by  land,  Woodiijfe  Caee  (1596),  Moore,  462 ;  Owen,  57.  Of  common  carriers  by 
water,  Rich  v.  Kneeland  (1613),  Hob.  17 ;  Cro.  Jac  330.  The  first  case  cited  for 
the  general  liability  of  shipowners  is  Morse  v.  Slue  (1671),  2  Keb.  866 ;  3  Keb. 
72,  112, 135  ;  2  Lev.  69 ;  1  Vent.  190,  238 ;  1  Mod.  85 ;  Sir  T.  Raym.  220. 
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the  two,  and  that  the  present  liability  of  carriers  is  therefore  a 
survival  of  the  old  rules  (x), 

n.  As  to  the  rule  of  law  now  prevailing,  later  cases  in  the 
House  of  Lords  (y)^  supported  as  they  are  by  several  dicta  of 
Willes,  J.,  e.g.  •*  tlie  shipowner's  exemption  is  from  liability  for 
loss  which  could  not  have  been  avoided  by  reasonable  care, 
skill,  and  diligence  **  (z). .  . .  **  The  contract  in  a  bill  of  lading 
is  to  carry  with  reasonable  care  unless  prevented  by  the  excepted 
perils  "  (a^  ;  and  also  by  the  judgments  in  Laurie  v.  Douglas  (6), 
where  a  direction  to  the  jury  that  '*  a  shipowner  was  only  bound 
to  take  the  same  care  of  goods  as  a  person  would  of  his  own 
goods,  1.6.  an  ordinary  and  reasonable  care,"  was  held  a  proper 
direction,  and  in  The  Duero  (c),  render  it  hardly  safe  at  present 
to  adopt  the  view  advocated  by  Lord  Esher.  ^Bnt  the  question 
so  far  as  it  is  of  practical  importance  is  fully  discussed 
below  (d). 


Article  79. — The  Effect  of  Excepted  Perils  in  the  Contract  of 
Affreightment 

Charterparties  contain  an  undertaking  by  the  shipowner 
and  charterer  to  perform  their  respective  parts  of  the  con- 
tract, unless  preyented  by  certain  perils  excepted  in  the 
contract,  provided  that  such  perils  could  not  have  been 


(x)  The  fuller  discussion  of  the  historical  question  is  bejond  the  scope  of  this 
work.  The  reader  maj  refer  to  Holmes,  C.  L.  c.  5,  Bailments,  and  to  the  follow- 
ing cases :  Swthcote  t.  Bennet  (1601),  4  Rep.  83,  b.,  Cro.  £liz.  815  (adversely 
discussed  by  Lord  Holt  in  (hggs  v.  Bernard  niOZi)  2  Ld.  Raym.  909,  and  Sir  W. 
Jones  on  Bailments,  3rd  ed.,  pp.  41-45);  Rich  v.  Kneekmd  {161S),  vide  supra; 
SynwM  Y.  i>arAno// (1628),  Palmer,  523;  NichdU  v,  Moore  (1661),  1  Sid.  36; 
Matthews  v.  Hopkin  (1667),  1  Sid.  244 ;  Morse  r.  Slue  (1671),  vide  supra  ;  Goff  v. 
Clinhard(l7b0),  1  Wils.  282,  n. ;  Dale  v.  Hall  (1750),  1  Wils.  281 ;  Bm^lay  v. 
Cuculla  (1784),  3  Dougl.  389 ;  Trent  Navigation  v.  Ward  (1785),  3  Esp.  127 ; 
Forward  V.  Fittard  (17 S5%  1  T.  R.  27  ;  Lyon  v.  Mells  (1804),  5  East,  428. 

The  two  English  exceptions  to  the  carrier's  liability,  which  are  different  from 
the  Roman  ones,  have  each  a  purely  Knglish  history.  The  exception :  **  the  act 
of  God"  results  from  the  discharge  of  contractors  from  performance  rendered 
impossible  by  the  act  of  God  (Holmes,  202)  ;  that  of  *^  the  King's  enemies,"  from 
the  rule  that  the  bailee  had  no  action  againbt  them,  they  not  being  amenable  to 
civil  process ;  and  that  therefore  it  was  not  fair  that  the  bailor  should  sue  him 
(Holmes,  177,  201 ;  Marshal  of  Marshalsea^s  Case,  V.  B.  33  Hen.  6.  1  pi.  3). 

(y)  The  Xantho  (1887),  12  App.  C.  503;  Hamilton  v.  Pandorf  (1887),  12 
App.  C.  518. 

(«)  Notara  v.  Henderson  (1872),  L.  R.  7  Q.  B.,  at  p.  236. 

(a)  Qrill  v.  General  Iron  Screw  Co.  (1866),  L.  R.  1  C.  P.,  at  p.  612. 

(6)  (1846),  15  M.  &  W.  746;  doubted  on  other  grounds  in  The  Accomao 
(1890),  15  P.  D.  208. 

(c)  (1869),  L.  R.  2  A.  &  E.  393. 
,  178» 
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ayoided  by  reasonable  oare  and  diligence  on  the  part  of 
the  person  prevented  by  them  from  performing  the  contract, 
and  of  his  servants  (e).  Bills  of  lading  contain  an  undertaking 
by  the  shipowner  or  carrier  to  deliver  safely  the  goods  set 
forth  in  them,  unless  prevented  by  certain  perils  known  as 
**  excepted  perils  "  or  exceptions,  provided  that  such  perils 
and  their  consequences  could  not  have  been  avoided  by 
reasonable  care  and  diligence  on  the  part  of  the  shipowner 
or  carrier  and  his  servants  (/).  For  the  OHisequences 
resulting  solely  from  the  occurrence  of  these  perils,  the 
shipowner  or  charterer  under  a  charterparty  {g),  the  ship- 
owner or  carrier  under  a  bill  of  lading,  are  not  liable.  In 
considering  whether  the  breach  complained  of  is  oavsed  by 
an  excepted  peril,  the  immediate  and  not  the  remote  cause 
is  looked  to  (A). 

Note  1. — It  is  submitted  that  the  statement  in  the  text  is  the 
true  result  of  the  cases  in  the  House  of  Lords  (t),  though 
language  is  there  used  apparently  capable  of  another  construe- 


(e)  They  protect  the  charterer  as  well  as  the  ibipownor.  Thus  under  a  charter 
to  load  gaano  with  an  eioeption  of  perils  of  the  sea,  the  charterer  was  prevented 
from  loading  bj  a  storm  which  destroyed  the  loading  pier.  Beld^  he  was  pro- 
tected by  the  exception,  Barrie  v.  Peruvian  Corp,  (1896)j  2  Com.  Cases,  50.  This 
case  was  followed  as  an  authority,  bat  doubted,  by  Bigham,  J.,  in  lU  Newman 
and  Dale  (1903),  1  K.  B.  262.  Bat  the  exceptions  do  not  affect  the  relations  of 
shipowner  and  charterer  outside  the  contract,  as  in  damage  by  the  ship  to  char- 
terer's property.  Maynes  v.  Baltantyne  (1897),  14  Times  L.  R.  2.  For  the 
relations  of  express  proyisions  in  a  charter  or  loading  contract,  to  **  excepted 
perils  "  in  a  form  of  bill  of  lading  incorporated  therein,  see  Houiton  v.  Sansinena 
(1893),68L.  T.  567(H.L.> 

(/)  The  authorities  for  this  statement  are  discussed  in  Note  1  below.  See  also 
per  Lord  Esher  in  Bulman  v.  Fenwick  (1894),  1  Q.  B.  174,  as  to  strikes ;  The 
Gkndarroch  (1894),  P.  226  (C.A.);  per  Collins,  M.R.,  in  Dunn  t.  Currie  (1902^ 
2  K.  B.  614,  at  p.  621 ;  Searle  v.  Lund  (1903),  19  Times  L.  B.  509. 

(g)  As  between  shipowner  and  charterer,  the  exceptions  in  the  charter  are  of 
importance ;  as  between  shipowner  or  charterer,  and  shipper,  the  exceptions  in 
the  bill  of  lading.  On  the  relation  between  exceptions  in  the  charter  and  bill  of 
lading  where  the  charterer  is  also  the  shipper,  see  Bodooanachi  v.  Milbum  (1886), 
18  Q.  B.  D.  67  ;  and  Article  18a. 

(h)  Causa  proxima^  nan  remota,  spectatur.  See  for  illustrations  of  thia  rule, 
The  Xantho  (1887),  12  App.  C.  503 ;  Hamilton  r.  Pandorf  (1887),  12  App.  C. 
518  ;  Letricheux  v.  Dunlop  (1891),  19  Sc.  Sess.  C.  209  ;  and  indiridual  exceptions, 
pott.  In  Smiih  v.  Sosario  Co.  (1893),  2  Q.  B.,  at  p.  328,  delay  on  the  voyage  by 
barnacles,  which  had  accumulated  while  the  ship  was  deta'med  in  port  by  restraints 
of  princes,  ^as  held  covered  by  that  exception. 

(0  The  Xantho  (1887),  12  App.  C.  503 ;  Hamilton  v.  Fandorf  (1887),  1^ 
App.  C.  518. 
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tion.  Lord  Hersohell  in  The  XanAo,  at  p.  510,  said:  "The 
true  view  "  (of  the  differenoe  hetween  a  policy  of  marine  insur- 
ance and  a  contract  of  affreightment)  "  appears  to  me  to  be  pre- 
sented by  WiUes,  J.  (ib),  when  he  said :  *  A  policy  of  insurance 
is  an  absolute  contract  to  indemnify  for  loss  by  perils  of  the  sea, 
and  it  is  only  necessary  to  see  whether  the  loss  comes  within 
the  terms  of  the  contract  and  is  caused  by  perils  of  the  sea ;  the 
fact  that  the  loss  is  partly  caused  by  things  not  distinctly  perils 
of  the  sea,  does  not  prevent  it  coming  within  the  contract.  In 
the  case  of  a  bill  of  lading  it  is  different,  because  there  the  con- 
tract is  to  carry  with  reasonable  care  unless  prevented  by  the 
excepted  perils.  If  the  goods  are  not  carried  with  reasonable 
care,  and  are  consequently  lost  by  perils  of  the  sea,  it  becomes 
necessary  to  reconcile  the  two  parts  of  the  instrument,  and  this 
is  done  by  holding  that  if  the  loss  through  perils  of  the  seas  is 
caused  by  previous  default  of  the  shipowner,  he  is  liable  for 
this  breach  of  his  contract.*  " 

This  view  finds  some  support  in  cases  of  about  fifty  years 
ago,  e,g,  in  the  decision  of  the  Court  of  Exchequer  in  Laurie  v. 
Douglas  (Z),  where  a  direction  to  the  jury  that  a  shipowner  was 
only  bound  '*  to  take  the  same  care  of  goods  as  a  person  would 
of  his  own  goods,  ue.  an  ordinary  and  reasonable  care,"  was 
held  a  proper  direction.  But  if  the  contract  is  as  stated  by 
Willes,  J.,  and  approved  by  Lord  Herschell,  **to  carrv  with 
reasonable  care,  unless  prevented  by  the  excepted  perils,'^'  these 
exceptions  are  meaningless ;  there  is  no  need  for  the  excepted 
perils.  For  no  loss  is  caused  by  an  excepted  peril,  which  the 
shipowner  could  have  prevented  by  reasonable  care.  No  peril 
is  an  "  act  of  God,"  if  it  could  have  been  prevented  by  reasonable 
foresight  and  care  (w).  No  peril  is  a  "  peril  of  the  sea,"  '*  which 
could  be  foreseen  as  one  of  the  necessary  incidents  of  the  adven- 
ture "  (n).  It  would  be  sufficient  that  the  contract  should  read, 
*•  to  carry  with  reasonable  care."  If  the  shipowner  did  so,  he 
would  not  be  liable  for  damage  which  could  not  be  prevented  by 
reasonable  care,  without  the  addition  of  any  list  of  excepted 
perils.  If  he  did  not  do  so,  he  would  be  liable  for  his  omission 
whatever  perils  were  excepted. 

Some  light  is  perhaps  thrown  on  the  meaning  of  the  House  of 
Lords  by  another  dictum  of  Willes,  J.  (o)  :  "  The  exception  in 
the  bill  of  lading  only  exempts  the  shipowner  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the  consequences  of 


(*)  Grill  V.  Iron  Screw  Colliery  Co,  (1868),  L.  R.  1  C.  P.,  at  p.  612. 

(0  (1846),  15  M.  &  W.  746 ;  see  on  this  case  The  Aooomao  (1890),  15  P.  D. 
208. 

(m)  Nugent  v.  Smith  (1875),  1  C.  P.  D.  34;  Nichols  v.  Marskmd  (1876), 
2  Ex.  D.  1. 

(n)  The  Xantho  (1887),  12  App.  C.  503,  per  Lord  Hertchell,  at  p.  509. 

(o)  Notara  y.Senderaon  (1872),  L.  R.  7  Q.  B.,  at  pp.  235,  236. 
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the  want  of  reasonable  skill,  diligenoe,  and  care."  This  appears 
to  represent  the  contract  as  stated  above,  and  as  one:  (1)  to 
carry  absolutely  at  shipowner's  risk ;  (2)  unless  the  damage  is 
caused  by  excepted  perils ;  (3)  provided  the  shipowner  and  his 
^ents  have  used  reasonable  care  to  prevent  snch  damage  (|>). 
^Diis  view  is  supported  by  the  language  of  Lord  Maonaghten  in 
The  XaiUho^  at  p.  515,  where  he  classes  the  implied  engagement 
of  reasonable  care  with  the  implied  warranty  of  seaworthiness. 
In  this  second  view,  if  damage  be  caused  by  a  peril  not 
excepted,  the  shipowner  is  not  protected,  though  he  has  used 
due  diligenca 

The  various  principles  of  construction  applied  to  contracts  of 
affreightment  and  policies  of  marine  insurance  lead  to  different 
legal  results  from  similar  facts.  Thus  in  a  bill  of  lading  whose 
omy  exception  is  "  perils  of  the  seas,"  where  damage  results 
from  a  storm,  the  shipowner  will  still  be  liable,  if  it  is  proved 
that  the  stowage  was  negligent,  and  that  such  negligence  co- 
operated with  the  storm  to  damage  the  goods  (9).  In  a  policy 
of  insurance  the  underwriter  womd  be  liable  for  damage  from 
a  storm  as  a  peril  of  the  sea,  though  it  was  proved  that  the 
ship  became  unseaworthy  on  the  voyage  through  negligence  of 
the  owner's  servants  (r). 

Before  1887  («)  there  was  some  authority  for  saying  that  this 
difference  in  construction  arose  either  from  the  different  mean- 
ing of  such  terms  as  '*  perils  of  the  sea  "  in  the  two  documents, 
or  from  the  application  of  the  maxim,  *'  Causa  proxima^  non 
remota^  speckUur^*  to  policies  and  not  to  bills  of  lading.  The 
authority  of  the  House  of  Lords  (a)  has  now  decided  that  each 
of  these  views  is  erroneous ;  and  that  the  explanation  of  the 
different  results  already  pointed  out  is  to  be  found  in  the 
undertaking  of  the  shipowner  in  the  contract  of  affreightment, 
that  he  and  his  servants  or  agents  shall  not  be  negligent,  which 
is  confined  in  the  policy  to  an  undertaking  by  uie  assured 
that  he  himself  will  not  contribute  to  the  loss,  without  refer- 
ence to  the  acts  of  his  servants  or  agents.  And  it  is  farther 
clear  that  to  these  two  undertakings,  the  maxim,  ^^  Causa 
proximaf  non  remota^  spectatur,"  does  not  apply. 

This  can  also  be  expressed  thus.     In  applying  the  rule, 


(p)  This  proviso  may  itself  be  excluded  by  the  exception  Icnown  as  the 
**  negligence  clause ; "  cf.  Article  89. 

(q)  The  Oqwmdo  (1878),  38  L.  T.  151 ;  The  Catherine  Chalmer$  (1875),  32 
L.  T.  847. 

(r)  Walker  v.  Maitiand  {1^21%  5  B.  &  A.  171 ;  Davidson  v.  Bumand  (1868), 
L.  R.  4  C.  P.  117;  Hedman  v.  Wilaon  (1845),  14  M.  &  W.  476.  For  further 
illustration  of  the  difference  in  principle,  consider  Cory  v.  Burr  (1883X  8  App.  C. 
393 ;  West  India  Telegraph  Co,  v.  Borne  Insurance  Co,  (1880),  6  Q.  B.  D.  51 ; 
Taylor  v.  Dunbar  (1869),  L.  R.  4  C.  P.  206 ;  Fink  v.  FlenUng  (1890),  25  Q.  B.  D.  396. 

(s)  Thames  and  Mersey  Insurance  Co.  r.  Hamilton  (1887\  12  App.  C.  484;  TAtf 
XaMo^  ibidf  p.  503;  Hamilton  v.  Pandorf,  ibid,^  p.  518. 
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"  Causa  proxtma,  non  remota^  spectaiur"  to  a  polioy  of  insurance, 
there  are  only  two  exceptions  to  its  stringent  application: — 
(1)  where  the  loss  is  more  remotely  caused  by  wilful  misconduct 
of  the  assured ;  (2)  where  the  loss  is  more  remotely  caused  by 
inherent  vice  of  the  thing  insured  (e,g,  fire  from  spontaneous 
combustion).  As  regards  the  exceptions  to  the  contract  of 
affreightment,  there  is  a  third,  viz.  where  the  loss  is  more 
remotely  caused  by  the  negligence  of  the  shipowner  or  his 
servants.  It  is  by  virtue  of  this  addition  that  the  rule  as  to 
proxima  causa  differs  in  regard  to  contracts  of  insurance  and 
affreightment. 

Note  2. — The  early  bills  of  lading  do  not  contain  any  excep-  ' 
tions  at  all  (t).  The  first  set  of  exceptions  used  was  only 
<'  the  act  of  God,  the  King's  enemies,  and  dangers  of  the  seas." 
As  the  result  of  a  case  tried  in  1795  (u),  these  exceptions  were 
enlarged  '*  to  the  act  of  God,  the  King's  enemies,«nre,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever  excepted."  This 
clause  has  been  still  further  extended,  until,  as  has  been  said, 
^'  there  seems  to  be  no  other  obligation  on  the  shipowner  than 
to  receive  the  freight."  The  excepted  perils  vary  with  each 
trade  and  each  shipowner;  and  some  great  companies  have  two 
bills  of  lading,  imposing  on  them  different  degrees  of  liability, 
according  to  tiie  rate  of  freight  paid.  Exceptions  are  so  numerous 
that  an  exhaiustive  enumeration  is  impossible ;  but  the  follow- 
ing is  believed  to  be  a  tolerably  comprehensive  list  of  exceptions 
which  have  come  before  the  Courts  for  judicial  interpretation : — 

The  act  of  God  (a). 

The  Kind's  enemies  (y). 

Pirates    (2),    robbers,  thieves,  whether  on  board    or  not, 
pilferage  (z). 

Barratry  of  master  and  mariners  (a). 

Arrest  and  restraints  of  princes,  rulers,  and  peoples  (6). 

Strikes  (c),  lockouts,  or  stoppage  of  labour  from  whatever 
cause  (c). 

Leakage  (d),  ullage  (e),  spiles  (/),  jettison  (g). 

(0  West's  Symboleography :  editions  1632  and  1647,  printing  a  bill  of  lading, 
dated  1598.  >  i'  3  61 

(u)  Smith  V.  Shepherd,  McLachlan,  4th  ed.,  p.  563  ;  Abbott,  14th  ed.,  pp.  473, 
578. 
ix)  See  Article  80.  (y)  See  Article  81. 

(«)  See  Article  85.  (a)  See  Article  88, 


(6)  See  Article  82.  (c)  See  Article  84. 

(d)  See  Article  86.  («)  =  leakage. 

(/)  =the  leakage  resulting  from  holes  stopped  by  a  peg  called  a  "spile" 
bored  in  a  cask  for  the  parpose  of  getting  at  its  contents,  which  are  sometimes 
replaced  by  water.  The  effect  of  the  exception  will  be  to  free  the  shipowner 
from  liability  for  leakage  and  watering,  unless  the  shipper  proves  negligence  of 
the  superior  officer. 

{g)  See  Article  90.  ^  ^ 
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iDJurious  effects  of  other  goods  (h). 

Not  liable  for  loss  of  goods  onaer  any  oiroumstanoes  what- 
soever (t). 

Fire(i). 

Perils  of  boilers,  steam,  or  steam  macliinerj  (Z),  and  oonse- 
qnence  of  defects  therein  or  damages  thereto,  escape  of  steam, 
explosion. 

Bisk  of  craft  (m),  risk  of  storage  afloat  or  on  shore,  save  risk 
of  boats  so  far  as  ships  are  liable  (n). 

Goods  to  be  forwarded  at  ship's  expense,  but  owner^s  risk  (o). 

Oollision  (  »). 

Detention  by  railways  (q). 

Perils  of  land  transit  (r). 

Accidents  ($), 

Not  liable  lor  neffliffence  of  shipowner's  servants  (<). 

Exceptions  of  aU  liability,  or  limited  liability,  in  respect 


(A)  See  Articles  81,  86. 

(t)  Hdd,  to  cover  wilful  de£ialt  and  misfeuance  hy  shipowner's  serrants : 
Tmibman  t.  Pacifio  8,8,  Co.  (1872),  26  L.  T.  704. 

(A)  See  Article  87  :  the  exception,  **  fire  on  board,"  does  not  relieve  the  ship- 
owner from  liability  to  general  average  contribution  for  damage  done  bv  water  in 
extinguishing  such  fire :  Schmidt  v.  BoydlMail  8.8,  Co,  (1876),  45  L.  J.  Q.  B.  646. 

(/)  Does  not  apply  if  the  defect  was  due  to  negligence  :  Bordet  v.  Hall  (1828), 
4  Bing.  607  :  or  if  the  machinerj  was  unseaworthy  at  starting,  though  the  defect 
was  latent :  The  Glenfrmn  (1885),  10  P.  D.  103 ;  The  Moon  King  v.  Hughes  (1895), 
2  Q.  B.650;  The  WiwAato  (1899),  1  Q.  B.  56.  "  Risks  of  steam  navigation  "  = 
physical  risks,  incidental  to  ships  propelled  by  steam  machinery,  such  as  break- 
down of  engine,  disabling  of  screw,  &c.:  Mercantile  S.8.  Co.  v.  Tyaer  (1881X 
7  Q.  B.  D.  73. 

(m)  =  without  risk  or  liability  to  the  owner  of  the  craft  in  respect  of  the 
carriage  of  the  goods :  Wd)8ter  v.  Bond  (1884),  1  C.  &  £.  338.  The  clause  **  at 
ship's  rUk  "  was  held  by  the  CJL  in  Nottebohn  v.  Michter  (1886),  18  Q.  B.  D. 
63,  to  mean  **at  the  same  rbk  as  if  they  were  on  board  the  ship  under  the 
charter,"  and  it  was  suggested  that  without  such  a  clause  the  shipowner's 
liability  would  only  be  for  reasonable  care  till  the  goods  reached  the  ship. 

(n)  Held  to  protect  from  liability  for  any  loss  occurring  to  goods  in  boats, 
which  shipowners  would  not  be  liable  for,  had  it  occurred  in  ships :  Johnston  v. 
Benaon  (1819),  4  Moore,  C.  P.  90. 

(o)  ffeld^  in  a  bill  of  lading  contemplating  transhipment,  to  protect  the  ship- 
owner against  damage  caused  by  negligent  stowage  on  the  coasting  vessel,  but 
to  leave  him  liable  for  negligence  in  transhipment.  Allan  v.  James  (1897),  3 
Com.  Cases,  10. 

ip)  Sec  Article  83,  p.  194. 

(9)  Letricheux  v.  DunJop  (1891),  19  Sc.  Sess.  C.  208.  This  exception  usually 
coTer.i  matters  preventing  a  cargo  being  brought  by  rail  to  the  port  of  shipment ; 
Fumess  v.  Fonoood  (1897),  2  Com.  Cases,  223 ;  Hichardson  v.  8amMel  (1898), 
1  Q.  B.  261  (C.A.) ;  otherwise,  if,  though  a  cargo  is  stopped  on  the  railway, 
other  cargo  can  be  obtained  at  a  higher  price  at  the  port  of  shipment. 

(r)  Perils  of  the  roads — held  to  mean  "  perils  peculiar  to  roads ; "  whether 
marine  roads  or  anchorages,  or  land  roads,  was  not  decided:  De  Rothschild  y.  Boy  al 
Mail  Co,  (1852),  7  Ex.  734,  at  p.  743.  Compare  Lord  Herschell  on  "perils  of 
the  sea,"  12  App.  C.  at  p.  509. 

(«)  The  Tor^an  (1903),  P.  194 ;  Fenvtick  v.  Schmds  (1868),  L.  R.  3  C.  P.  313. 

(0  See  Article  89.  C^  r\f^n\c> 
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to   particular    goods  («),  as   glass,  specie,  precious   stones, 
cattle,  &c. 

Not  liable  for  damage,  unless  goods  are  marked  in  a  particu- 
lar way  {x\ 

Not  liable  for  any  damage  capable  of  being  covered  by  insur- 
ance (y). 

Exceptions  expressly  negativing  the  shipowner's  warranty  of 
seawortmness  {t\ 

Liberty  to  call  at  intermediate  ports  for  any  purpose,  to  touch 
and  stay  at  otiier  ports  either  in  or  out  of  the  way,  to  tow  and 
assist  vessels  in  all  situations  (a),  and  perform  salvage  services 
to  vessels  and  cargo,  without  being  deemed  a  deviation  (6).^ 

Not  liable  to  any  claim  (e),  notice  of  which  is  not  given 
before  the  removal  of  the  goods. 

Owners  only  liable  for  uiip  damage,  Ac.  (c2). 

Inability  of  ship  to  execute  or  proceed  on  the  voyage  (e). 

Or  otherwise  (/), 
\  Other  causes  beyond  charterers'  control  {g). 


(«)  Semitle^  that  these  do  not  apply,  unless  the  ship  is  seaworthy  at  starting  : 
The  Gknfruin  (1885),  10  P.  D.  105 ;  Leuw  v.  Dudgem  (1867),  L.  R.  3  C.  P.  17 
(note);  Tattersally.  National  S.8,  Co.  (1884),  12  Q.  B.  D.  297. 

(a?)  For  an  example  of  the  working  of  this  kind  of  exception,  see  Cox  t.  Bruce 
(1886),  18  Q.  B.  D.  147 ;  and  Parions  v.  New  Zealand  8,8.  Co.  (1901),  1  K.  B.  548. 

(y)  The  question  is  whether  an  underwriter  in  the  ordinary  way  of  business 
would  insure  against  the  particular  peril.  This  exception  does  not  relieve  the 
shipowner  from  liability  to  general  average  :  Crooks  v.  Allan  (1879),  5  Q.  B.  D. 
38 ;  or  from  damage  caused  by  the  negligence  of  himself  or  his  servants :  PHce 
V.  Union  Lighterage  Co.  (1903),  1  K.  B.  750.  It  has  been  held  on  this  exception 
thnt  "  damage  "  covers  total  or  partial  destruction,  but  not  abstraction  of  goods  : 
Taylor  v.  Liverpool  8.8.  Co.  (1874),  L.  R.  9  Q.  B.  546. 

(z)  See  Article  29;  and  Cargo  ex  Laertes  (1887),  12  P.  D.  187  ;  Rathbone  v. 
Mclver  (1903),  2  K.  B.  378;  Upperton  v.  Union  Castle  Co.  (1903),  8  Com. 
Cases,  96. 

(a)  Seepos*,  Article  99 ;  and  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  476. 

f  6)  Potter  v.  Burrell  (1897),  1  Q.  a  97. 

(c)  Refers  to  claims  for  any  damage,  whether  apparent  or  latent :  Moore  v. 
iram»(1876),  1  App.  C.  318. 

(d)  Ship  damage — such  damage  as  happens  by  the  insufficiency  of  the  ship, 
or  the  negligence  of  those  in  charge  of  her :  East  India  Co.  v.  Todd  (1788), 
1  Bro.  P.C.  405. 

{e)  Inability  to  proceed  from  lack  of  men  through  small-pox,  is  within  the 
exception  :  Beatson  v.  8chank  (1803),  3  East,  233. 

(/)  See  Norman  v.  Binnington  (1890),  25  Q.  B.  D.  475 ;  Baerselmann  v.  Bailey 
(1895),  2  Q.  B.  301;  The  Waikato  (1899),  1  Q.  B.  56;  The  Torbryan  (1903), 
P.  194. 

(g)  These  very  wide  words  were  restricted  in  Bichardsons  v.  8amuel  (1898), 
1  Q.  B.  261,  to  matters  ejusdem  generis  with  the  preceding  exceptions,  and  held 
not  to  cover :  (1)  an  arrangement  in  the  port  that  vessels  should  load  in  turn 
of  their  arrival ;  (2)  a  dismissal  of  hands  preparing  cargo  for  shipment  because 
there  was  no  work  for  them  to  do,  and  consequent  delay  in  starting  work  when 
the  cargo  came  forward.  In  Lockie  v.  Craggs  (1901),  7  Com.  Cases,  7,  they  were 
applied  to  delays  affecting  a  previous  vessel,  whose  presence  was  contemplated  by 
the  parties  to  the  contract.  In  Crawford  v.  Wilson  (1896),  1  Com.  Cases,  277 
(C.A.),  they  were  held  to  cover  a  rebellion  daring  which  ^^8c|uu^in| 
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Note  3. — The  implied  iindertaldngs  in  a  contract  of  affreight- 
ment (^),  e.g,  to  provide  a  seaworthy  ship,  to  prooeed  without 
nnreasonahle  delay,  and  without  deviation,  are  not  affected  hy 
exceptions  in  the  bill  of  lading,  unless  these  latter  expressly 
negative  them  (t) ;  thus  the  breakdown  of  a  crankshadFt,  un- 
seaworthy  at  starting,  does  not  come  within  the  exception 
••  breakdown  of  machinery  "  ;  in  other  words,  if  the  shipowner 
breaks  these  implied  undertakings,  the  exceptions  do  not  apply 
to  protect  him  (t) ;  neither  will  these  exceptions  interfere 
with  the  operation  of  express  conditions  precedent,  such  as  a 
"  cancelling  clause  "  (k).  The  exceptions  further  only  apply  to 
goods  stowed  in  the  usual  carrying  places,  and  not  to  goods 
improperly  stowed  on  deck  (Z). 

On  the  time  during  which  the  exceptions  apply  and  their 
relation  to  the  burden  of  proof,  see  Article  91, 

Note  4. — Exceptions  on  charterparties  stand  on  different 
footing  from  those  on  bills  of  lading. 

1.  The  exceptions  in  the  bill  of  lining  only  apply  to  exonerate 
the  shipowner  or  carrier;  exceptions  in  the  charter  apply  to 
exonerate  both  shipowner  and  charterer  (m),  though  the  ship- 
owner's liability  for  carriage,  where  the  charterer  is  also  the 
shipper  (n),  is  usually  mu(£  restricted  by  the  subsequent  bill 
of  lading,  as  against  subsequent  indorsees  for  value. 

2.  The  exceptions  in  the  charter  are  much  more  concise  than 
those  in  a  bill  of  lading ; — "  The  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  or  kind  soever 


proceed  as  and  when  ordered  by  a  naval  officer :  and  in  Milverion  S.S,  Co.  r.  Cape 
Town  Gas  Co.  (1897),  2  Com.  Cases,  281,  to  cover  refusal  of  authorities  to  let  a 
ship  enter  dock,  though,  senMe^  they  were  unnecessary,  as  the  ship  had  never 
reached  her  destination.  See  also  Aktieadkabet  AryMiUina  v.  Von  Laer  (1903),  19 
T.  L.  R.  151. 

(A)  See  Articles  29,  30,  99. 

(i)  The  Glenfruin  (1885),  10  P.  D.  103 ;  cf.  The  Laertes  (1887),  12  P.  D.  187, 
and  cases  in  Articles  28,  29.  See  also  ffouiton  v.  Sansinena  (1893),  68  L.  T. 
667  (H.L.) ;  Searle  v.  Lund  (1903),  19  Times  L.  R.  509. 

(A)  BnUth  V.  Dart  (1884),  14  Q.  B.  D.  105 ;  but  see  Donaldson  v.  LiUle 
(1882),  10  Sc.  Sees.  Cases,  413.  As  to  the  effect  of  exceptions  on  the  implied 
contract  to  proceed  without  deviation,  see  Stuart  v.  British  African  Navigation 
Co.  (1875),  32  L.  T.  257;  Leduo  v.  Ward  (1888X  20  Q.  B.  D.  476;  Balian  v. 
Joiy  Victoria  (1890),  6  T.  L.  R.  345.  In  this  case  the  C.A.  held  that  deviation 
from  the  agreed  voyage  certainly  deprived  the  shipowner  of  the  protection  of  all 
stipulations  in  the  bill  of  lading  which  limited  his  liability  as  a  common  carrier, 
and  Lord  Esher  doubted  whether  the  whole  agreement  in  the  bill  of  lading  was 
not  at  an  end.  But  a  breach  of  the  undertaking  of  seaworthiness  does  not  have 
this  effect  unless  it  causes  the  loss. 

(l)  Royal  Exchange  8.  Co.  v.  Dixon  (1886),  12  App.  C.  11. 

(m)  Barrie  v.  PerurHan  Corporation  (1896),  2  Com.  Cases,  50.  But  see  In  re 
Neuman  v.  i>a/tf  (1903),  1  K.  B.  262,  in  which  the  previous  case,  though  followed, 
was  doubted  by  Bigham,  J, 

(n)  See  Bodocanachi  v.  Milbum  (1886),  18  Q.  B.  D.  67,  and  Article  18a.      , 
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during  the  said  voyage  always  excepted  " ; — ^being  a  very  usual 
form. 

3.  Where  the  oargo  is  one  in  great  demand,  as  in  coal  charters, 
or  is  broDght  from  places  inland,  as  nitrate,  ore,  or  oil,  there  is 
frequently  a  further  set  of  exceptions  applying  to  the  clauses  as 
to  loading  and  demurrage,  e.g.  "  any  time  lost  through  riots, 
strike,  or  stoppage  of  factory  or  factories  or  other  hands  con- 
nected with  the  working  or  delivery  of  the  said  patent  fuel 
or  coals,  or  by  reason  of  accident  to  the  factories  or  machinery 
or  obstruction  in  the  canal  or  dock,  or  from  any  cause  beyond 
the  personal  control  of  shippers,  is  not  to  be  computed  as  part 
of  the  loading  days." 


Article  80. — Act  of  Ood. 

The  exception  **  act  of  God  "  includes  any  accident  as  to 
which  the  shipowner  can  shew  that  it  is  due  to  natural 
causes,  directly  and  exclusively,  without  human  intervention, 
and  that  it  could  not  have  been  prevented  by  any  amount 
of  foresight,  pains,  and  care,  reasonably  to  be  expected  from 
him  (o). 

A  stricter  view  than  this  was  taken  by  Brett  and  Denman,  JJ., 
in  the  Court  below  (jp),  but  negatived  by  the  Court  of  Appeal, 
Hellish,  L.J.,  saying :  "  I  think  that  in  order  to  prove  the  cause 
of  the  loss  was  irresistible,  it  is  not  necessary  to  prove  that  it 
was  absolutely  impossible  for  the  carrier  to  prevent  it,  but  that 
it  is  suf&cient  to  prove  that  by  no  reasonable  precaution  under 
the  circumstances  could  it  have  been  prevented."  This  view  is 
supported  by  Nichoh  v.  Maraland  {q),  in  which  the  jury  found 
that  a  flood  was  '*  so  great  that  it  could  not  reasonably  have 
been  anticipated,  though  if  it  had  been  anticipated  the  effect 
might  have  been  prevented,"  and  the  Court  of  Appeal  held  that 
sudi  a  flood  was  an  "  act  of  God." 

Collision  by  negligence  of  another  ship,  and  *<  pirates,"  appear 
to  be  "  -penh  of  the  sea,"  but  not  "  acts  of  God."  On  the  other 
hand,  the  exception  **  act  of  God  "  appears  to  cover  such  causes 


(o)  Per  James,  L.J.,  in  Nugent  v.  Smith  (1876),  1  C.  P.  D.,  at  p.  444;  see  also 
Cockburn,  CJ.,  at  pp.  437,  438,  Mellish,  L.J.,  at  p.  441.  Cf,  The  Marpesia,  L.  R. 
4  P.  C.  212,  and  for  discussions  of  **  inevitable  accident,"  The  Merchant  Prince 
(1892),  P.  179 ;  The  AVxmo  (1892),  8  T.  L.  R.  425.  In  this  case  it  appears  that 
the  principle  of  the  Olendarroch  (1894), -P.  226,  that  the  shipowner  need  not 
negative  negligence,  but  the  goods  owner  must  affirmatively  prove  it,  does  not 
apply. 

(p)  1  C.  P.  D.,  at  p.  34. 

(g)  (1876),  2  Ex.  D.  1.  " 
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ot  loss  as  frost,  lightning,  &0.9  which  are  not  perils  peonliar  to 
the  sea  (r). 

Case  1. — ^A.,  a  oommon  carrier  between  L,  and  A.,  took  on  board  a 
mare  of  F.'s.  No  bill  of  lading  was  signed.  Partly  by  more  than  ordi- 
nary bad  weather,  partly  by  the  conduct  of  tbe  mare,  without  any  negli- 
gence by  A.*8  servants,  the  mare  was  seriously  injured.  Edd,  that  A.  was 
not  liable  for  injuries  resulting  from  these  causes,  which  he  could  not  by 
reasonable  care  and  foresight  have  prevented,  and  which  therefore  came 
under  the  exception  to  a  curler's  liability,  of  damage  resulting  from  the 
actofGod(f). 

Case  2. — Goods  were  shipped  under  a  bill  of  lading  excepting  the  '*  act 
of  €K)d.**  The  vessel  having  to  start  the  next  morning,  the  captain  filled 
his  boiler  overnight,  and,  frost  coming  on,  the  tubes  burst,  damaging  the 
goods.  Hddf  tlukt  the  negligence  of  the  captain  excluded  the  exception, 
though  frost  was  an  "  act  of  God  "  (0* 


Article  81. — The  King's  Enemies. 

This  exception  refers  to  the  enemies  of  the  sorereign  of 
the  shipowner  (w).  It  probably  only  refers  to  states  re- 
cognised as  at  war  with  the  sovereign,  and  not  to  pirates 
or  traitorous  subjects  («),  or  to  states  at  peace  with  the 
sovereign  (y). 

Noie. — A  few  bills  of  lading  add  the  exception  ""^-  the 
enemies  of  the  ruler  of  the  place  the  steamer  may  be  in." 
Qv,ssre  whether  the  original  exception  also  refers  to  the  enemies 
of  the  sovereign  of  the  shipper.  Probably  not,  for :  (1)  The 
shipowner  would  hardly  need  to  stipulate  for  protection  against 
what  would  be  a  vice  of  the  goods  themselves  (2) :  (2)  As  the 
Declaration  of  Paris  protects  enemies'  goods  in  neutral  vessels, 
it  is  not  probable  that  such  an  exception  would  have  much  ap- 
plication, as  the  shippers'  enemy  could  not  delay  the  neutral 
ship,  while  if  the  goods  were  contraband,  the  vice  in  the  goods 
themselves  would  tree  the  shipowner  from  liability. 

(r)  See  Article  83,p(W<.  As  to  the  history  of  the  phrase  *<Act  of  God,''  see 
0.  W.  Holmes'  Common  Law,  p.  202,  et  ante,  io^icle  78,  note  (x). 

(«)  Nugent  v.  amith  (1876),  1  C.  P.  D.  18,  423. 

it)  Siordet  v.  ffall  (1828), 4  Bing.  607.  Bats  causing  a  leak  are  not  "act  of 
God."  Dale  t.  Hall  (1750),  1  Wils.  281.  Sed  qucere,  whether,  on  principle,  if 
the  shipowner  coald  shew  that  no  care  or  diligence  reasonably  to  be  expected  of 
him  coald  prevent  there  being  some  rats  on  a  ship,  he  would  not  bring  himself 
within  the  exception. 

(i»)  Russell  T.  Niemann  (1864),  17  C.  B.,  N.S.  163. 

(jc)  See  the  Marshal  of  Marshdlsea*s  Case,  and  comments  thereon,  Holmes' 
Common  Law,  pp.  177,  201.  Forward  v.  Pittard  (1785),  1  T.  a  27,  per  Lord 
Mansfield,  p.  34. 

(y)  Spenoe  v.  Chodwick  (1847),  10  Q.  B.  517. 

(*)  See  ;>er  Willes,  J.,  arguendo,  in  Russell  v.  Niemann,  vidssuprOf  s^.  171 
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Case  1. — ^F.,  merchants  in  KoBsia,  shipped  wheat  in  a  ship  belonging  to 
A.,  a  subject  of  the  Duke  of  Mecklenburgh,  to  be  carried  to  England  under 
a  bill  of  lading  containing  an  exception  '*  the  King's  enemies."  The 
Duke  was  at  war  with  Denmark,  and  the  ship  was  captured  by  the  Danes. 
HM,  that  the  exception  certainly  included  enemies  of  the  shipowner's 
sovereign,  and  the  shipowner  was  therefore  freed  (a). 

Case  2. — ^P.  shipped  goods  under  a  bill  of  lading,  excenting  *«  the  Queen's 
enemies."  Ship  and  goods  were  confiscated  by  the  Spanish  Courts  for 
violations  of  the  revenue  laws,  Spain  bebg  at  peace  with  England.  Hetd, 
that  stich  confiscation  did  not  come  withhi  the  exception  (jb). 


Artide  82. — Arrests  or  Bestradnts  of  Princes^  Bviers,  and 
Peoples  (c). 

This  exception  applies  to  forcible<  interferences  by  a  state 
or  the  gOTemment  of  a  country  taking  possession  of  tho 
goods  by  a  strong  hand,  such  as  arrest,  embargoes  (d),  or 
blockades  (e);  to  govemment  action  for  other  purposes, 
indirectly  resulting  in  the  detention  of  the  goods  (/) ;  to 
state  prohibition  of  discharge,  either  temporarily,  as  in 
quarantine,  or  permanently,  as  where  a  cargo  becomes 
tainted,  and  so  within  a  prohibition  against  import  (g)  ; 
to  the  decrees  of  a  Prize  Court  after  capture  (h);  or  to 
embargoes  imposed  by  the  government  of  the  shipowner  (i)  ; 
or  to  the  risk  of  such  proceedings  (k). 

It  does  not  apply  to  ordinary  legal  proceedings  in  the 
courts  of  a  state  with  their  result  (l),  nor  to  the  proceedings 
of  a  number  of  people  not  professing  to  act  legally  or  by 
govemment  authority  (m).    Nor  does  it  apply  where  the 


(a)  Bwsell  v.  Niemann  (1864),  17  C.  B.,  N.S.  163. 

(6)  Spenoe  t.  Chodtoick,  v,  s.  It  woald  be  a  **  seizare  "  under  an  insurance 
policy :  Cory  v.  Burr  (1883X  8  App.  C,  at  p.  405. 

Sc)  **  Reyolntiona,  riots,  or  ^meutes  "  are  occasionally  added. 
d)  Botch  Y,  Edie  (1795),  6  T.  R.  418. 

{e)  Qeipel  t.  Smiih  (1872),  L.  R.  7  Q.  B.  404. 

(/)  Bodocanachi  v.  Elliott  (1874),  L.  R.  9  C.  P.  518. 

(i)  Miller  v.  Law  Accident  Ins.  Co.  (1903),  1  Q.  B.  712  (C.A.),  sed  quare. 

(h)  Stringer  v.  English  ^  Scottish  Marine  Ins.  Co.  (1870),  L.  R.  5  Q.  B.  599. 

(0  Avbert  v.  Gray  (1861),  3  B.  &  S.  163. 

(k)  NobePs  Explosives  v.  Jenkins  (1896),  2  Q.  B.  326.  As  to  the  amount  of 
risk  necessary,  compare  Miller  v.  Law  Accident  Ins.  Co.  {supra)  with  Brunner  v. 
Webster  (1900),  5  Com.  Cases,  167. 

(/)  Finlay  r.  Liverpool  (fe  G.  W.  Co.  (1870),  23  L.  T.  251 ;  Crew,  Wtdgery  A  Co. 
V.  G.  W.  Steamship  Co.,  W.  N.  (1887),  161. 

(m)  Nesbitt  v.  Lushington  (1792),  4  T.  R.  788.  ^  , 
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seizure  of  the  ship  results  from  the  negligence  of  the  ship- 
owner or  his  agents  in  taking  on  board  cargo  of  such 
description  as  occasions  the  seizure  (n).  The  exception 
may  apply  to  matters  preventing  the  cargo  from  arriving 
at  the  port  of  loading  (o). 

Cwe  1.—  Gkxxla  were  insured  (p)  from  Japan  to  London  via  Marseilles 
^  Southampton,  by  a  line  of  steamers  whose  practice  was  to  send  goods 
by  land  from  Marseilles  to  Boulogne,  viA  Paris.  One  of  the  risks  insured 
against  was  "  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and 
peoples."  On  arriving  at  Paris  the  goods  were  detained  by  the  siege  of 
Paris  by  the  Germans,  though  not  by  any  express  order  desding  with  the 
goods.    Hdd^  a  peril  insured  against  (9). 

Cote  2. — A  ship  chartered  to  load  nitrate  at  Iquique,  with  an  exception 
of  "  restraints  of  princes  and  rulers,  political  disturbances  or  impediments, 
during  the  said  voyage  always  mutually  excepted,"  was  detained  :  (I)  by 
civil  war  at  the  port  of  loading  preventing  loading ;  (2)  by  civil  war  pre- 
venting cargo  coming  down  to  such  port ;  (3)  by  seizure  by  one  faction 
to  compel  payment  of  export  dues  already  paid  to  the  other  faction. 
Ileld^  that  all  three  causes  were  within  the  exception  (0). 

Case  3. — F.  shipped  goods  under  b'dl  of  lading  excepting  ^  acts  or 
restraints  of  princes  or  rulers."  The  goods  were  detained  by  an  order  of 
the  State  of  New  York  in  a  civil  action.  Hetd^  not  to  come  within  the 
exception  (r). 

Case  4.— Ooods  were  insured  against  '<  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes,  and  peoples."  The  vessel  was  seized  by  a 
tumultuous  mob  and  the  goods  taken  out  of  her.  HeJd^  not  within  the 
perils  insured  against,  as  *'  peoples  **  mean  "  the  governing  power  of  the 
country  "  («). 

Case  5. — Gk>od8  were  shipped  from  London  to  Japan  on  a  bill  of  lading 
excepting  **  restraint  of  princes.*'  They  were  contraband  of  war.  On 
arrival  at  Hons  Kong  war  broke  out  between  China  and  Japan,  and  there 
was  well-founded  fear  of  capture  if  the  ship  proceeded.  Etld^  that 
delivery  in  Japan  was  prevented  by  a  restraint  of  princes  within  the 
exception  (<). 


(n)  Dunn  v.  Cwnrie  (1902),  2  K.  B.  614. 

(0)  Smith  v.  Rosario  Nitrate  Co.  (1894),  1  Q.  B.  174 :  see  Article  42. 

(p)  I  have  used  insurance  cases,  as  illostrations,  when  the  different  principles 
of  constroction  do  not  a£fect  the  case. 

(q)  Rodooanachi  v.  Elliott  i\ZU\  L.  R.  9  C.  P.  518. 

(r)  FMay  v.  Liverpool  &  Q.  W.  Co.  (1870),  23  L.  T.  251  ;  Crero,  Widgery  & 
Co.  V.  Q.  W.  Steamship  Co,,  W.  N.  (1887),  161. 

(s)  NethittY,  Lushington  (1792;,  4  T,  R.  783.  This  would  be  a  "seizure." 
See  Note,  post. 

(t)  Nobers  Co.  V.  Jenkins  (1896),  2  Q.  B.  326,  From  this  case,  together  with 
Geipel  y.  SmUh  (1872X  L.  R.  7  Q.  B.  404,  and  Rodooanachi  v.  EUiott  (ISl^), 
L.  R.  9  C.  P.  518,  it  would  seem  that  the  sUtement  in  Atkinson  v.  Ritchie  (1809), 
10  £a8t,  530,  that  restraints  must  be  **  actual  and  operative  and  not  merely 
expected  and  contiDgent,'*  must  be  treated  rather  as  a  decision  on  the  special 
facts  than  as  laying  down  any  general  principle.  The  doctrine  of  The  TeuUmia 
(1872),  L.  R.  4  P.  C.  171,  might  also  protect  the  shipowner  in  such  a  case ;  see 
Nobers  Case,  at  p.  332. 
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Case  6. — ^A  cargo  of  oatUe  on  a  voyage  from  London  to  Buenos  Ayres 
became  infected  with  disease  daring  the  voyage,  and  their  landing  was 
thereupon  prohibited  nnder  the  ordinary  law  of  the  Argentine  Republic  • 
ffddf  to  be  a  restraint  of  princes  (ti). 

Case  7. — ^A  cargo  of  rice  was  shipped  from  Rangoon  to  Ghtlatz.  While 
on  the  voyage,  an  official  of  the  Roumanian  Qovemment  informed  the 
agents  of  the  ship  that  the  law  of  Roumania  prohibited  the  landing  of 
rice  from  Rangoon.  Thereupon  the  ship  did  not  proceed  to  Ghilatz.  In 
fact  there  was  no  such  prohibition  in  the  law  of  Roumania.  Held,  the 
shipowners  were  not  protected  by  the  exception  "  restraint  of  princes  "  {x). 

Note. — The  phrase,  "  oaptore  and  seizure,"  oommon  in  insur- 
ance polioies,  rarely,  if  ever,  oocurs  in  bills  of  lading.  The  two 
words  have  been  defined  in  Cory  v.  Burr  (y)  thus :  *'  Capture  " 
includes  every  act  of  seizing  or  taking  by  an  enemy  or  bel- 
ligerent, whether  in  reprisals  or  war ;  thus  where  a  vessel  was 
sunk  by  the  Russians  in  the  attempt  to  detain  her,  before  war 
had  broken  out,  it  was  held  a  '*  capture  "  (z). 

"Seizure'*  includes  every  act  of  taking  forcible  possession, 
either  by  a  lawful  authority  or  by  overpowering  force,  whether 
such  seizure  be  justified  by  law  or  not,  or  whether  it  be  belli- 
gerent or  not :  thus  a  seizure  of  a  ship  by  coolie  passengers  was 
held  a  "  seizure  "  (a\ 

The  difierence,  tnerefore,  between  the  three  exceptions  is 
this : — 

**  The  King's  Enemies  "  covers  belligerent  acts  of  states,  other 
than  that  of  the  owner  of  the  vessel. 

'*  Bestraints  of  princes  or  rulers  "  includes  this,  and  also  covers 
restraints  of  the  sovereign  power  in  peace,  whether  of  the 
carrier's  country  or  not,  other  than  the  ordinary  consequences 
of  legEkl  proceedings  (&). 

'*  Capture  and  seizure  "  includes  all  captures  or  seizures  result- 
ing from  the  above  sources,  and  also  all  seizures  resulting  from 
ordinary  legal  proceedings  or  from  private  overwhelming  force* 


(tt)  Miller  ▼.  Law  Accident  Ins.  Co,  (1903),  1  K.  B.  712.  Semble,  that  the 
real  defence  would  be  that  failure  to  land  was  caused  by  vice  propre  ot  the 
cargo. 

(x)  Brunner  ▼.  Webster  (1900),  5  Com.  Cases,  167. 

(y)  (1883),  8  App.  C,  at  p.  405. 

{z)  Powell  ▼.  Hyde  (1855),  5  E.  &  B.  607. 

(a)  Kleinwort  v.  Shephard  (1859),  1  £.  &  £.  447.  See  also  Johntton  v.  Hogg 
(1883),  10  Q.  B.  D.  432  ;  lonides  v.  Universal  Manne  Ins,  Co.  (1863),  14  C.  B., 
N.S.  259. 

(6)  The  **  restraint  of  princes  "  in  Miller  v.  Law  Accident  Ins,  Co.,  supra,  was 
held  by  the  CJl,  also  to  be  a  *'  detention,"  within  the  words  *'  capture,  seizure,  and 
detention.*' 
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Article  83.— Perils  of  the  Sea. 

The  term  ** Perils  of  the  Sea"  (c),  whether  in  policies 
of  insurance,  charterparties,  or  bills  of  lading,  has  the  same 
meaning  ((2),  and  includes : — 

Any  damage  to  the  goods  carried,  by  sea-water,  storms, 
collision,  stranding,  or  other  perils  peculiar  to  the  sea  or 
to  a  ship  at  sea,  which  could  not  be  foreseen  and  guarded 
against  by  the  shipowner  or  his  servants  as  necessary  or 
probable  incidents  of  the  adventure  (d).  If  a  primd  fade 
case  of  loss  by  perils  of  the  sea  is  made,  it  is  for  the  goods 
owner  to  disprove  it  by  proving  negligence  causing  the 
loss  (e). 

Such  damage  will  include  all  natural  and  necessary  conse- 
quences of  perils  of  the  sea  (/),  but  not  consequences  which 
do  not  necessarily  and  immediately  follow  from  the  occur- 
rence of  such  perils,  such  as  deterioration  of  goods  by  reason 
of  delay  caused  by  sea  perils  (g). 

The  shipowner  will  be  liable  for  incidents  that  must 
occur  on  the  voyage,  such  as  taking  the  ground  in  the 
ordinary  course  of  navigation  (h\  and  for  perils  which, 
though  occurring  on  the  sea,  are  not  peculiar  to  the  sea,  or 
to  a  ship  on  the  sea,  such  as  rats  eating  the  cargo  (i),  and 


(c)  This  exception  is  usually  expanded  into  "all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  [steam]  navigation  of  whatsoever  nature  and 
kind  excepted."  Before  the  recent  cases  in  the  House  of  Lords  (note  (d)  below)^ 
the  words  '*  and  navigation "  had  some  wider  meaning  than  **  perils  of  the  sea." 
It  had  been  held  in  WoodUy  v.  Miohell  (1883),  11  Q.  B.  D.  47,  that  a  collision 
caused  by  negligence  of  the  other  ship  was  not  a  peril  of  the  sea ;  but  it  was 
further  held  in  8.8,  Gartton  Oo.y.Hiokie^  Borman  ±  Co,  (1886),  18  Q.  B.  D.  17, 
that  such  a  collision  was  a  peril  of  navigation.  It  has  now  been  decided  by  the 
House  of  Lords,  overruling  Woodiey  v.  MtoheH,  that  damage  by  sea-water  caused 
by  such  a  collision  is  a  peril  of  the  sea,  and  the  words  *'  and  navigation  "  appear 
meaningless.     Th$  Xantho  (1887),  12  App.  C.  503. 

(d)  Collected  from  the  judgments  in  Thames  and  Mersey  Ins,  Co.  v.  ffamUton 
(1887),  12  App.  C.  484;  Th0  Xantho^  ibid.,  503;  Hamilton  v.  Pandorf,  ibid, 
518. 

(e)  The  Glendarroch  (1894),  P.  226. 

(/)  Cf,  Montoya  v.  London  Assurance  C!t).(1851),  6  Ex.,  at  p.  458;  Jackson  v. 
Union  Marine  Ins.  Co.  (1874),  L.  R.  10  C.  P.  125. 

(a)  Taylor  v.  Dxtnbar  (1869),  L.  R.  4  C.  P.  106 ;  Pink  v.  Fleming  (1890),  25 
Q.  B.  D.  396.     Cf.  Field  8.8  Co,  v.  Burr  (1899),  1  Q.  B.  579  (C.A.). 

(A)  F»(fcpo5/,  p.  192. 

(t)  Laveroni  v.  Drury  (1852),  8  Ex.  166 ;  Kay  v.  Wheeler  (1867),  L.  R. 
2  C.  P.  302  ;  Hamilton  v.  PoiKfor/ (1887),  12  App.  C.  518. 
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damage  done  by  explosion  of  boilers,  or  bursting  of  steam 
valves  (*)• 

Nate. — ^As  so  defined,  "  perils  of  the  sea,"  which  are  not  the 
same  as  perils  on  the  sea  (l\  will  inolode  those  **  aots  of  God  " 
where  the  effective  cause  is  one  peculiar  to  the  sea.  Thus 
frost  or  lightning  (m),  as  effective  causes  of  loss,  will  be  acts  of 
Gk)d,  but  not  perils  of  the  sea ;  damage  by  swordfish  or  ice- 
bergs would  be  a  peril  of  the  sea,  if  the  shipowner  could  not 
have  prevented  it  by  reasonable  care.  There  are  dicta  in  the 
judgments  of  the  House  of  Lords  which  suggest  that  the  limi- 
tation in  the  definition,  "  peculiar  to  the  sea,"  is  too  narrow ; 
cg.per  Lord  Halsbury  (12  App.  C.  at  p.  523):  "Some  eflfect 
must  be  given  to»the  words,  *  perils  of  the  $ea '  ;  the  sea,  or  the 
vessel  being  on  the  aea,  has  nothing  to  do  with "  (a  rat's  eating 
cargo  in  the  hold  of  a  ship) ;  and  again,  per  Lord  Bramwell 
(^p.  492) :  "  The  damage  to  the  donkey-engine  was  not  through 
it  being  in  a  ship  or  at  sea  " — "  all  penis,  losses,  and  misfortunes 
of  a  marine  character,  or  of  a  character  incident  to  a  ship  as 
such,"  a  wider  phrase  whidk  Lord  Herschell  also  uses  (p.  498) : 
"  damage  of  a  character  to  T^hich  a  marine  adventure  is  subject." 
But  these  dicta  again  must  be  limited  by  the  result  of  the 
decisions,  as  when  Lord  Halsbury  says  (p.  491),  that  "  sea  perils 
cannot  be  enlarged  into  perils  whose  only  connexion  with  the 
sea  is  that  they  arise  from  machinery  which  gives  motive  power 
to  ships."  Perhaps  the  phrase  "peculiar  to  the  sea,  or  to  a 
ship  at  sea,"  is  most  consistent  with  the  authorities,  and  1  have 
therefore  adopted  it. 

Some  previous  definitions  must  clearly  be  revised.  That  by 
Lush,  J. :  "  Casualties  arising  from  the  violent  action  of  the 
elements  as  distinguished  from  their  silent  natural  gradual 
action"  (n)  must  be  altered  by  substituting  for  "violent," 
"unexpected,"  or  "out  of  the  ordinary  course  of  the  adventure." 
For  a  ship  running  on  a  sunken  rock  in  calm  weather  does  not 
suffer  from  the  violent  action  of  the  elements,  but  does  incur 
a  loss  by  perils  of  the  sea.  Again,  the  definition  by  Lopes,  L.J., 
in  Pandorfv.  Hamilton  (o) :  "  Sea-damage  occurring  at  sea  and 
nobody's  fault,"  is  clearly  not  exhaustive.     Sea-damage,  though 


(k)  Thames  and  Mersey  Ins.  Co.  v.  Hamilton  (1887),  12  App.  C.  484;  over- 
ruling West  Indian  Co.  v.  Home  and  Colonial  Ins.  Co.  (1881),  6  Q.  B.  D.  51. 

(0  Per  Lord  Herschell  in  The  Jantho  (1887),  12  App.  C.  509.  See  the  similar 
remark  as  to  <<  perils  of  the  roads/'  by  Parke,  B.,  in  De  Rothschild  v.  R.  M.  Steam 
Packet  Co.  (1852),  7  Ex.,  at  p.  743. 

(m)  The  suggestion,  arguendo^  by  Pollock,  C.B.,  in  Lloyd  v.  General^  Coll.  Co. 
(1864),  3  H.  &  C.,at  p.  290,  that  lightning  is  a  peril  of  the  sea,  is,  it  is  submitted, 
erroneous. 

(n)  Merchant  Trading  Co.  v.  Universal  Marine  Co.  (1874),  L.  R.  9  Q.  B.  596. 

(o)  16  Q.  B.  D.,  at  p.  633 ;  approved  by  Lord  Bramwell (12  App.  C,  at  pp.492, 
326)  and  Lord  Macnaghten  (12  App.  C.  p.  531). . 
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the  fault  of  somebody  {e.g.  another  ship),  will  be  a  peril  of  the 
sea  both  under  a  policy  of  insurance  and  a  contract  of  affreight- 
ment, though  by  reason  of  implied  undertakingB  the  shipowner, 
in  the  oase  of  negligence  of  the  orew,  may  not  be  protected 
under  a  charter.  A^d  it  is  not  clear  what  sea-damage  it  is 
which  does  not  occur  at  sea. 

The  exception  includes : — 

(1.)  Damage  by  sea- water,  whether  it  enters  the  ship  through 
negUgence  of  another  ship  in  ooUision  (|>),  or  through 
hobs  made  by  rats  (g),  or  worms  (r),  or  swordfish,  or 
icebergs,  or  cannon  shot  («). 

(2.)  Damage  to  the  goods  by  rough  weather  beyond  the 
ordinary  wear  and  tear  of  the  voyage,  the  stowage  not 
being  negligent  (i), 

(3.)  Captures  by  pirates  (a^  or  wreckers  («). 

(4.)  Damage  received  while  in  dock  without  negligence,  if 
the  docking  is  in  the  course  of  the  voyage  (y) ;  but 
not  if  the  docking  is  not  in  pursuance  of  a  voyage :  as 
where  the  ship  was  blown  over  in  a  graving  dock  by 
a  squall  (s). 

(5.)  Stranding  not  incurred  as  part  of  the  navigation,  unless 
the  shipper  proves  negligence  (a).  Thus  damage 
through  taking  the  ground  in  the  ordinary  course  of 
navigation  in  a  day  harbour,  or  hauling  up  on  the 
beach  to  repair,  will  not  be  a  peril  of  the  sea  (6).    But 

{p)  The  Xantho  (1887),  12  App.  C.  503,  overruling  Woodley  v.  MicheU  (1883), 

11  Q.  B.  D.  47.     Cf.  Buller  v.  Fiaher  (1800),  2  Peake,  183. 
(q)  Hamilton  ▼.  Paiufor/ (1887),  12  App.  C.  518. 

(r)  Cf,  Rohl  V.  Parr  (1796),  1  &p.  445. 

(s)  CuiUn  T.  Butler  (1816),  5  M.  &  S.  461,  as  corrected  by  Lord  Herschell, 

12  App.  C.  509.  It  seems  that  the  entry  of  sea-water  is  primd  fade  a  peril  of  the 
8ea,lkoagh,if  it  could  have  been  prevented  by  due  care  of  the  shipowner  and  his 
servants,  the  shipowner  is  not,  in  the  absence  of  a  negligence  clause,  excused  by 
such  a  peril  of  the  sea.  Cf.  Davickon  v.  Bumand  (1868),  L.  R.  4  C.  P.  117.  The 
Cressington  (1891),  P.  152 ;  Blao/dmm  v.  Liverpool  Co.  (1902),  1  K.  B.  290,  where 
there  was  a  negligence  clause,  and  the  engineer  negligently  let  water  into  the 
wrong  tank.  The  goods  owner  must  prove  negligence.  The  Olendarroch  (1894), 
P.  226. 

(t)  Lawrence  v.  Aberdein  (1821),  5  B.  &  A.  107 ;  Gdbay  v.  Lloyd  (1825), 
3  B.  &  C.  793 ;  The  Catherine  Chalmers  (1875),  32  L.  T.  847.  ThU  covers 
damage  through  exceptional  rough  weather  preventing  the  ventilators  being  used 
for  an  unusual  time,  whereby  the  heat  from  the  boilers  damaged  the  cargo.  The 
rArt»n«co*(1897),P.301. 

(u)  Piekering  v.  Barkley  (1672),  Styles,  132. 

(x)  Bondrett  v.  ifentigg  {IS16),  Holt,  N.  P.  149. 

ly)  Laurie  v.  Douglas  (1846),  15  M.  &  W.  746;  but  compare  The  Acoomae 
(1890),  15  P.  D.  208;  and  Devaux  v.  PAnson  (1839),  5  Bing.,  N.  C.  519,  as 
criticised  by  Lord  Herschell,  12  App.  C.  497. 

(m)  Phillips  V.  Battier  (1821X  5  B.  &  Aid.  161. 

(a)  The  Norway  (1864),  B.  &  L.  404. 

(6)  Magnus  t.  Buttermer  (1952%  11  C.  B.  876;  Thompson  v.  Whitmore  (1810), 
3  Taunt.  227. 
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it  will  be  a  peril  of  the  sea  if  owing  to  stress  of 
weather  something  different  from  the  ordinary  course 
of  navigation  oocurs  without  negligence :  as  where  a 
heavy  swell  bumped  the  ship  on  a  hard  bottom  (c),  or 
where  damage  is  caused  in  the  ordinary  course  of 
navigation  by  an  unseen  peril,  which  could  not  have 
been  detected  by  reasonable  care,  as  where  a  ship 
takes  the  ground  over  an  unknown  hole  and  strains 
herself  (d),  or  where  a  vessel  is  driven  by  stress 
of  weather  into  a  tidal  harbour  where  she  takes  the 
ground  (e). 
(6.)  Damage  caused  on  the  voyage  by  the  nature  of  the 
goods  (/). 

The  exception  will  not  include : — 

(1.)  Damage  resulting  from  the  ordinary  wear  and  tear  of 
the  voyage  which  must  be  provided  against  by  proper 
packing  by  the  shipper,  proper  stowage  by  the  ship- 
owner. 

(2.)  Any  cases  where  the  damage  can  be  proved  by  the  soods 
owner  to  result  from  negligence  on  the  part  of  the 
shipowner  or  his  servants  in  the  stowage  or  manage- 
ment of  the  vessel  (g). 

(3.)  Damage  resulting  from  original  unseaworthiness  of  the 
vessel  (h). 


^4.^  Damage  from  war  (•). 


Damage  from  confiscation  by  foreign  Courts,  or  the  con- 
sequences of  actions  at  law  (k). 
Barratrous  acts  of  the  crew  (I). 
Damage  done  directly  by  rats,  or  vermin,  to  the  cargo  (m). 


(c)  Fletcher  v.  Inglis  (1819),  2  B.  &  A.  315.     Cf.  Bishop  ©.  Pentland  (1827). 

7  B.  &  C.  219,  where  a  rope  broke  and  the  ship  fell  on  her  side. 

id)  Letchford  v.  Oldham  (1880),  5  Q.  B.  D.  538.  See  also  Rayner  t.  Qodmond 
(1821),  5  B.  &  A.  225. 

(e)  Corcoran  v.  Qvrney  (1853),  1  E.  &  B.  456.  Cf.  Barrow  t.  Bell  (1825), 
4  B.  &  C.  736. 

(/)  TheBarcore  (1896),  P.  294  (deals  changing  colour  after  shipment  in  the 
wet). 

(g)  The  Glendarroch  (1894),  P.  226.  Fer  Lord  Herschell,  TheXdnlho,  12  App. 
C.  510 ;  The  Oquendo  (1878),  38  L.  T.  151 ;  The  Freedom  (1871),  L.  R.  3  P.  C. 
594 ;  The  Figlia  Maggiore  (1868),  L.  R.  2  A.  &  E.  106. 

(A)  The  Glenfruin  (1885),  10  P.  D.  103,  and  see  ArUcle  29. 

(»)  The  Fatria  (1871),  L.  R.  3  A.  &  E.  436. 

(A)  Spence  v.  Chodwick  (1847),  10  Q.  B.  517 ;  Beneon  v.  Duncan  (1849),  3  Ex. 
644. 

(l)  The  Chasoa  (1875),  L.  R.  4  A.  &  E.  446. 

(m)  Kay  t.  WJieeler  (1867),  L.  R.  2  C.  P.  302;  Laveroni  v,  Drury  (1852), 

8  Ex.  166.  Cf.  Fandorf  v.  Hamilton  (1887),  12  App.  C.  518 ;  Dale  t.  Hall 
(1750),  1  Wils.  281,  has  decided  that  "  rats"  are  not  the  "act  of  God,"  on  which 
see  Article  80,  note  (t). 

Digitized  by  VjUUVLC 


.194  PESIL8  OF  TEE  8EA8. 

The  exoeption  "  oollision  "  in  bills  of  lading,  which  also  except 
"  perils  of  tne  sea,"  was  formerly  held  to  protect  the  shipowner 
from  damage  caused  by  the  negligence  of  another  ship,  for 
which  he  otherwise  would  have  been  held  liable,  on  the 
authority  of  Woodley  v.  MickeU  (n).  Now  that  Woodley  v. 
Michell  has  been  overruled  in  The  Xaniho  (o),  and  a  oollision, 
unless  caused  by  negligence  of  the  shipowner's  servants,  is  a 
peril  of  the  sea,  the  exception  "collision"  appears  almost 
meaningless. 

Case  1. — Ooods  were  lost  through  a  collision  with  another  ship,  neither 
vessel  beiog  to  blame,  ffdd^  that  such  a  collision  was  a  peril  of  the 
seas  (p). 

Case  2.— Goods  were  damaged  through  a  collision  caused  by  the  negli- 
gence  of  the  carrying  ship.    Held,  not  a  peril  of  the  seas  (^). 

Case  3. — Qoodn  were  damaged  by  a  collision  caused  by  the  negligence 
of  the  other  ship,  winds  and  waves  not  contributing.  Edd,  a  peril  of 
the  seas  (r). 

Case  4. — Cattle  were  insured  against  peril  of  the  sea ;  they  were  properly 
stowed,  but  the  violence  of  the  weather  killed  some  and  bruised  others. 
Held,  damage  by  perils  of  the  seas  (s). 

Case  5. — Goods  shipped  were  stowed  in  a  place  especially  exposed  to 
the  waves,  and  in  rough  weather  were  damaged  by  salt  water.  Edd, 
that  the  improper  stowage  took  the  damage  out  of  the  exception  (i). 

Case  6. — Owing  to  bad  weather  a  ship's  hatches  were  kept  dosed,  and 
the  cargo  putrefied.  Eeld,  that  improper  stowage  and  lack  of  ventilation 
took  the  case  out  of  the  exception  "  perils  of  the  seas  "  (u). 

Case  7. — Gtoodn  were  shipped  with  an  exception  ''  all  and  every  the 
danfi;ers  and  accidents  of  the  seas  and  navigation."  While  the  ship  was 
discharging  her  cargo  in  dock,  moored  to  a  barge  and  a  lighter,  she 


(n)  Woodley  t.  Michell  (1883),  11  Q.  B.  D.  47.  When  the  other  ship  is 
negligent,  her  owner  will  be  liable  to  the  shipper  in  an  action  of  tort ;  and  the 
fact  that  her  owner  is  also  the  owner  of  the  carrying  ship,  and  protected  by  the 
exceptions  in  the  bill  of  lading,  will  not  help  him.  Clwrtered  Bank  v.  Netfiei^ 
lands  Co.  (1883),  10  Q.  B.  D.  521. 

(o)  (1887),  12  App.  C.  503. 

(p)  Buller  V.  Fisher  (1800),  2  Peake,  183. 

{q)  Lloyd  v.  General  Colliery  Co.  (1864),  3  H.  &  C.  284. 

(r)  The  Xantho  (1887),  12  App.  C.  503,  overruling  Woodley  r.  Michell  (1883),  1 1 
Q.  B.  D.  47.  The  decision  of  the  C.  A.  in  S.8.  Garston  r.  Jlickie,  Borman  (1886),  18 
Q.  B.  D.  17,  that  such  a  collision  is  a  peril  of  nayigation  is  now  unnecessary. 

(«)  Lawrence  t.  Aberdein  (1821),  5rB.  &  A.  107  ,*  see  also  Tatham  v.  Hodgson 
''1796).  6  T.  R.  656. 

(0  ITie  Oquendo  (1878),  38  L.  T.  151 ;  see  also  The  Catherine  Chalmers  (1875), 
32  L.  T.  847. 

(»)  The  Freedom  (1871),  L.  R.  3  P.  C.  594,  603 ;  see  also  The  Figlia  Maggiore 
(1868),  L.  R.  2  A.  &  E.  106.  Where  goods  properly  stowed  putrefy  through 
extraordinary  delay  caused  by  bad  weather,  eemble,  that  the  shipowner  will  not 
be  excused  by  the  exception  "  perils  of  the  sea ; "  though  he  may  be  by  the  plea 
of  inherent  vice  in  the  goods  themselves:  The  Barcore  (1896),  P.  294:  such 
damage  would  not  be  a  peril  of  the  sea  for  which  underwriters  would  be  liable. 
See  Taylor  v.  Dunbar  (1869),  L.  R.  4  C.  P.  206 ;  Tatham  v.  Hodgson^  v. «. ;  Fink 
V.  Fleming  (1890),  25  Q.  B.  D.  896. 
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capsized,  owing  to  ropes  breaking,  and  the  goods  were  damaged.  Held, 
a  "  danger  of  navigation ''  within  the  exception  (x). 

Case  8. — G^oods  were  damaged  by  sea-water  let  into  the  hold  by  the 
barratrous  act  of  the  crew  in  boring  holes  in  the  ship.  Held,  not  a  loss 
by  perils  of  the  sea  (y). 

Vase  9. — GKx)ds  were  damaged  on  the  vovage  by  rats.  The  shipowner, 
who  had  two  cats  and  a  mongoose  on  board,  and  had  employed  a  profes- 
sional rat-catcher,  was  found  to  have  taken  every  precaution.  Hddf  that 
such  damage  by  rats  was  not  a  peril  of  the  sea  or  of  navigation  (z). 

Case  10.— On  a  voyage  rats  ate  a  hole  in  a  leaden  pipe,  and  so  let  sea- 
water  into  the  ship,  damaging  the  cargo.    Held,  a  peril  of  the  sea  (a). 

Ckise  11. — ^A  ship  was  fired  into  in  mistake  for  an  enemy,  and  sea-water 
entered  through  ^e  shot-boles.  Damage  done  by  such  sea-water  is  a 
peril  of  the  Bea(&). 

Case  12. — A  donkey-engine  accidentally  exploded :  Submitted,  that  if 
the  explosion  damaged  goois  directly,  such  damage  would  not  he  a  peril 
of  the  sea ;  but  that  if  it  admitted  sea-water  to  the  goods,  the  damage  in 
that  case  would  be  a  peril  of  the  sea  (c). 


Article  84. — Strikes. 


The  exception  "  strikes  or  lock-outs  '*  covers  refusals  of 
men  or  masters  to  carry  on  work  or  business  by  reason  of 
and  incidental  to  labour  disputes  (d).  It  does  not  cover 
dismissals  of  men  to  save  expense  (e)  or  men  leaving  work 
for  fear  of  disease  (/). 

The  employer  must  use  reasonable  exertions  to  carry  on 
his  business  and  obtain  men  (g).  Strikes  preventing  cargo 
from  coming  to  the  port  of  loading  may  be  within  the 
exception  (h). 

(a?)  Laurie  y.  Douglas  (1846),  15  M.  &  W.  746 ;  see  The  Accomac  (1890), 
15  P.  D.  208 ;  of.  Devaux  r.  TAneon  (1839),  5  Bing.,  N.  C.  519,  aa  criticised  by 
Lord  Herschell,  12  App.  C.  497. 

(y)  The  Chaeca  (1875),  L.  R.  4  A.  &  E.  446. 

(«)  Kay  T.  Wheeler  (1867),  L,  R.  2  C.  F.  302.  Cy.  Godolphin.  «  A  yiew  of 
the  Admiral  Jurisdiction,"  1685 :  **  The  master  .  .  .  may  not  sail  without  one 
cat  or  more  in  his  yessel." 

(a)  ffamilton  y.  Pandorf  (1887),  12  App.  C.  518. 

(6)  Cullen  y.  Butler  (1816),  5  M.  &  S.  461,  as  corrected  by  Lord  Herschell, 
12  App.  C.  509. 

(c)  Thames  Ins,  Co.  y.  Hamilton;  The  Inchmaree  (1887),  12  App.  C.  484; 
Hamilton  y.  Pandorf,  v.  s. 

id)  Richardson  v.  Samuel  (1898),  1  Q.  B.  261,  at  pp.  267,  268.  As  to  the 
phrase  *<  general  strike,"  see  Aktieselkabet  Shakespeare  y.  Kkman  (1902),  18  Times 
L.  R.  605. 

(<?)  Bichardson  y.  Samuel,  vide  supra. 

(/)  Stephens  v.  Harris  (1887),  56  L.  J.  Q.  B.  516. 

(flr)  Bulman  y.  Fenwiok  (1894),  1  Q.  B.  at  p.  185.  r^^^^^T^ 

(A)  The  Alne  Holme  (1893),  P.  173.  .  Digitized  by  V^OOg IC 
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ArticJe  85. — Pirates,  Bobbers  by  Land  or  Sea,  Thieves. 

The  exception  "robbers**  refers  to  robbers  by  violence 
external  to  the  ship  (t),  and  does  not  include  secret 
theft  (k). 

The  exception  ^'thieves*'  refers  to  thieves  external  to 
the  ship  (k). 

Theft  or  mutinous  seizure  by  the  crew,  if  reasonable 
precautions  have  been  taken  to  prevent  them,  are  probably 
barratry. 

Ccuel, — ^Abox  of  diamonds  was  shipped  with  the  exceptionp,  ''pirates, 
robbers,  thieves,  barratry  of  master  and  mariners.**  The  box  was  stolen 
before  delivery ;  there  was  no  evidence  to  shew  by  whom.  Edd,  that 
thieves  meant  ^  thieves  external  to  the  ship."  That  even  if  theft  by  the 
crew  was  barratry,  still  as  the  shipowners  must  prove  the  loss  to  fall 
within  one  of  the  exceptions  (T)  (and  it  might  have  been  the  act  of  a 
passenger,  who  was  certainly  not  within  the  exceptions),  the  shipowner 
was  liable  (m). 

Ccue  2. — Gbods  were  shipped  from  P.  to  London,  nnder  exceptions, 
'*  robbers,  the  dangers  of  the  seas,  roads,  and  rivers.''  The  goods  were 
stolen  in  transit  by  rail  from  Southampton  to  London,  ffdd,  that 
**  robbers  '*  meant  robbers  by  violence,  and  the  shipowner  was  liable  (t). 

Case  3. — Qtoodn  were  shipped  under  exceptions  .  .  .  ''  pirates,  robbers, 
or  thieves  of  whatever  kind,  whether  on  board  or  not,  or  by  land  or  sea." 
Goods  were  stolen  after  shipment  by  one  of  the  stevedore's  men  employed 
by  the  ship.  Hdd,  the  exception  did  not  apply  to  thefts  committed  by 
men  in  the  service  of  the  ship  (n). 

Note. — ^Loss  by  pirates  has  been  held  a  peril  of  the  sea,  so  the 
advantage  of  the  exception  ^'pirates"  is  not  very  great.  It 
however  relieves  the  shipowner  of  the  burden  of  proving  that 
the  loss  was  not  caused  by  his  negligence  (o).  Mutinous  seizure 
by  the  passengers  has  been  held  *'  piracy  "  under  an  insurance 

The  cases  above  are  sometimes  met  by  such  exceptions  as 
"  thieves,  whether  on  board  or  not,"  '*  pilferage,"  or  •*  plunder 


(0  De  Roth9cMd  v.  Boyal  Mail  Co.  (1852),  7  Ex.  734.  The  phrase  ''assaUing 
thieves  "  is  sometimes  used. 

(A)  Taylor  v.  Litfcrpool  S.S.  Co,  (1874),  L.  R.  9  Q.  B.  546.  Cf.  The  Print 
Neinrich  (1897),  14  Times  L.  R.  48. 

(/)  Semhley  that  if  the  shipowner  had  proved  theft  by  the  crew,  %.e,  prima 
facie  barratry,  the  onus  of  proving  negligence  of  the  owner  or  master  would  then 
be  on  the  shipper. 

(m)  Taylor  v.  Liverpool  S.S.  Co.  (1874),  L.  R.  9  Q.  B.  546. 

(n)  Steinman  v.  Angier  Line  (1891),  1  Q.  B.  619.  Some  of  the  large  lines 
have  now  widened  their  exception  to  meet  this. 

(o)  Cuech  V.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14. 


(p)  Palmer  v.  Naylor  (1854),  10  Exch.  382. 
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of  goods  by  crew  or  stevedores."  Many  bills  of  lading,  how- 
ever, adopt  the  oases  by  inserting  the  exception,  *'  thieves  by 
land  or  sea,  bat  not  pilferage." 

In  ships  which  osnally  carry  bullion  in  a  bullion  room,  there 
is  an  implied  warranty  that  the  bullion  room  is  reasonably  fit 
to  resist  thieves :  unless  this  is  complied  with,  the  exceptions 
do  not  apply  (g). 


Article  86. — Loss  or  Damage  from  Leakage  (r),  Breakage^ 
Heat,  Sweat,  Bust,  eto. 

If  reasonable  care  is  used  in  the  stowage  of  goods,  this 
exception  protects  the  shipowner  from  liability  for  any 
damage  or  loss  to  the  goods  which  leak,  break,  heat,  sweat, 
rust,  &c. 

It  does  not  by  itself  protect  him  from  liability  for 
damage  resulting  from  negligent  stowage  (s),  (though  it 
throws  the  burden  of  proving  such  negligence  on  the 
shipper)  (t),  nor  from  liability  for  damage  to  goods  from 
the  leakage,  &c.,  of  other  goods  (u). 

Case  1.— Gkjods  were  shipped,  *'  to  be  free  of  breakage,  leakage,  or 
damage.**  On  discharge  the  goods  were  found  damaged  by  oiL  Tnere 
was  no  oil  in  the  cargo,  but  oil  was  used  in  the  donkey-engine  in  an 
adjacent  part  of  the  ship,  ffeldj  that  the  exception  did  not  relieve  the 
owner  from  liability  for  the  negligence  of  his  servants,  but  threw  the 
burden  of  proving  such  negligence  on  the  skipper  (Q.  I/**.^',.,-  f 

Case  2.---Sugar  was  shipped  **  not  liableTor  leakage.^'  It  was  damaged 
by  leakage  from  other  sugar  which  accumulated  owing  to  insufficient 
means  of  drainage.  Held,  that  the  accumulation  of  leakage  was  the  cause 
of  the  damajce,  and  that  the  exception  did  not  cover  this  (x). 

Case  3. — ^PaJm-baskets  and  barreb  of  oil  were  shipped  '*  not  account- 
able for  rust,  leakage,  or  breakage."    The  oil  leaked  and  damaged  the 


(q)  Queensland  Bank  ▼.  P.  ^  0,  Co.  (1898),  1  Q.  B.  567. 

(r)  Au  attempt  to  limit  *«  leakage  "  to  •«  ordinary  leakage,**  eaid  by  the  custom 
of  trade  to  be  one  per  cent.,  failed  in  Ohrloff  r,  BrisoaU  (1866),  4  Moore,  P.  C, 
N.S.  70,  77. 

(«)  Philips  V.  Clark  (1857),  2  C.  B.,  N.S.  156.  see  per  Willes,  J. 

(0  Czech  V.  General  Steam  Co,  (1867),  L.  R.  3  C.  P.  14 ;  Craig  v.  Delargp 
(1879),  6  So.  Seas.  Cases,  4th  Ser.  1269 :  but  see  The  Glendarroch  (1894),  P.  226. 

(tt)  The  Nepoter  (1869X  L.  R.  2  A.  &  E.  375 ;  Thrift  v.  Toule  (1877),  2  C.  P.  D. 
432.  This  source  of  liability  is  often  met  by  an  exception  of  **  contact  with  or 
smell  or  eyaporation  or  taint  from  other  goods ;  **  or  **  injurious  effects  from 
other  goods.*' 

(x)  The  Nepoter  (1869),  L.  R.  2  A.  &  S.  375.  Case  3  shews  that  the  exception 
did  pot  coyer  the  damage  by  leakage,  eyei|  without  accnmuUtion. 
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palm-ba8ket8.    Hdd,  the  exception  only  oovered  the  leakage  of  the  oil, 
and  not  the  damage  to  the  baskets  by  such  leakage  (y). 


Article  87.— Fire. 

This  exception  by  itself  will  only  protect  against  fires  not 
caused  by  the  shipowner's  negligence,  as  in  stowing  cargo 
improperly,  but  it  will  throw  the  burden  of  proving  such 
negligence  on  the  shipper  (t). 

If  a  fire  results  from  spontaneous  combustion,  due  to  the 
dangerous  condition  of  the  goods,  of  which  the  shipowner 
could  not  reasonably  know,  this  exception  will  protect  him, 
but  shippers  of  other  goods  damaged  will  have  their  remedy 
against  the  shippers  of  the  dangerous  goods  (z). 

Fire  caused  by  lightning  will  be  an  "  act  of  Grod." 


Article  88. — Barratry  of  Master  or  Mariners. 

This  exception  covers  any  wilful  act  of  wrong  done  by 
the  master  or  mariners  against  the  ship  and  goods,  though 
with  the  intention  of  benefiting  the  shipowner.  Barratry 
of  the  mariners  includes  any  crime  or  fraud  causing  loss 
of  or  damage  to  the  goods,  committed  by  them  under  such 
circumstances  that  they  could  not  reasonably  have  been 
prevented  by  the  owner  or  the  master. 

Acts  to  the  best  of  a  man's  judgment,  though  erroneous, 
or  through  honest  incompetence,  or  illegal  acts  done  by 
the  owner's  instructions,  or  acts  whose  commission  has  only 
been  rendered  possible  by  the  owner's  negligence  in  ap- 
pointing a  drunken  or  incapable  captain  (a),  will  not  come 
under  the  exception  "  barratry  "  (6). 


(y)  Thrift  v.  Y<nde  (1877),  2  C.  P.  D.  432.  So  "  rnst "  only  coven  ruit  of  the 
goods  themselveB,  not  damage  done  by  contact  with  other  rosty  goods :  Barrow  r. 
Williama  (ISdO),  7  T.  L.  R.  37. 

(z)  See  cmte.  Article  31.  The  exception  **  fire  on  board  **  does  not  relieve  the 
shipowners  from  the  liability  for  general  average  contribution  to  the  owner  of 
goods  damaged  by  water  nsed  in  extinguishing  a  fire  on  board.  Schmidt  v.  Royal 
Mail  Co.  (1876),  45  L.  J.  Q.  B.  646. 

(a)  See  iJtfr  Brett,  L.J.,  10  Q.  B.  D.,  at  p.  532. 

(6)  Amould  on  Marine  Insurance,  7th  ed.,  pp.  950-953 ;  Lord  Hardwicke,  in 
Letoiti  V.  Suaaso  there  cited ;  Lord  £llenborough,  in  EarU  v.  Rowcroft  (1806), 
8  East,  at  p.  189;  Athinton  v.  G.  W.  Insurance  Co.  (X872),  27  L.  T.  103  (Am.), 
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The  following  acts  are  barratrous : — 

Boring  holes  in  a  ship  to  sonttle  it  (o) ;  illegal  trading  with 
the  enemy,  or  smuggling  (d) ;  intentional  breach  of  port  rules 


so  that  the  ship  is  forfeited  or  detained  (e) ;  intentional  breach 
of  blockade  without  owner's  authority  (/ ) ;  fraudulent  devia- 
tions from  course  {g). 

The  following  acts  are  not  barratrous  :— 

Deviation,  unless  accompanied  by  fraud  or  crime  (K) ;  failure 
to  observe  rules  of  navigation,  without  fraud,  though  such 
failure  is  by  statute  to  be  taken  as  wilful  default  (i)  \  stowing 
goods  on  deck,  in  spite  of  shipper's  remonstrance  (a;). 


Article  89. — Negligence  of  the  Master^  Mariners^  aiid  oilier 
Servants  of  the  Shipotmer  (I). 

The  tendency  of  the  Courts  is  to  construe  this  and  similar 
exceptions  strongly  against  the  shipowner ;  they  will  not 
protect  him  from  the  consequences  of  his  own  personal 
negligence,  as  in  negligently  appointing  a 'drunken  or  in- 
competent captain,  or  in  negligently  giving  orders  that  no 
pilot  should  be  employed  (m). 

But  where  the  master  is  himself  owner  or  part  owner,  and 
is  sued  as  such,  the  exception  **  negligence  of  the  master " 
will  protect  him  as  to  his  negligence  as  master,  though  not 
as  to  his  negligence  as  owner  (n). 


(c)  The  Chasoa  (1875),  L.  R.  4  A.  &  E.  446 ;  lomdes  v.  Pender  (1873),  27  L.  T. 
244. 

(d)  JSarle  t.  Bowsroft  (1806),  S  Eaft,  126 ;  Havelock  r.  ffancill  (17Q9\  3  T.  R. 
277 ;  Fipon  r.  Cope  (1808),  1  Camp.  484. 

(e)  Knight  t.  Cambridge,  cited  8  East,  135 ;  Sobertmm  r.  Ewer  (1786),  I  T.  R. 
127. 

(/)  Ooldeohmidt  v.  Whiinwre  (1811),  3  Taunt.  508. 

(g)  £088  V.  Hunter  (1790),  4  T.  R.  33. 

(A)  Earie  ▼.  Boworoft,  vide  supra  ;  Phyn  r.  Royal  Exchange  Co.  (1798),  7  T.  R. 
506. 

(0  Qrill  T.  General  Colliery  Co.  (1866%  L.  R.  1  C.  P.  600,  at  p.  610. 

\k)  Atkineon  v.  Q.  W.  Ineuranoe  Co.  (Jm.)  (1872),  27  L.  T.  103. 

(/)  Thii  exception  assnmes  varioai  forms.    See  Note  1. 

(m)  Per  Brett,  L.  J.,  10  Q.  B.  D.  532 ;  Norman  v.  Binningion  (1890),  25  Q.  B.  D. 
at  p.  477.  See  also  Worme  v.  Storey  (1855),  11  Ex.,  at  p.  430  (repairs)  ;  Grill  ▼. 
General  Colliery  Co.  (1868),  L.  R.  I  C.  P.  600,  3  C.  P.  476,  at  p.  481  (navigation)  ; 
Laurie  v.  Douglae  (1846),  15  M.  &  "W.  746  (management  of  cargo)  :  discussed  in 
Notara  v.  Hendereon  (1872),  L.  R.  7  Q.  B.,  at  p.  236 ;  and  The  Aooomac  (1890), 
15P.  D.,atp.  211. 

(n)  Westport  Coal  Co.  r.  Maophail  (1898),  2  Q.  B.  130. 
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This  exception  will  not  apply,  unless  clearly  worded  to 

that  effect,  to  relieve  the  shipowner  from  the  consequences 

of  a  breach  of  his  implied  undertaking  (o)  that  the  ship 

should  be  seaworthy  at  starting  (p). 

CcLse  1. — Cargo  was  shipped  under  an  exception,  "  negligence  or  defiialt 

of  master  or  mariners  or  otners  performing  their  duties."    Through  care- 

I     less  stowage  bv  master  and  crew  the  cargo  was  damaged.    Hdd^  the 

•     exception  freed  the  shipowner  from  liability  (^).    Submitted,  that  it 

would  not  have  done  so,  if  the  stowage  had  made  the  ship  unseaworthy 

at  starting  (p). 

Case  2.— -Sugar  was  shipped  under  an  exception  of  **  loss  from  any  act, 
,  neglect  or  default  of  the  pilot,  master,  or  mariners  in  navigating  the  ship  " 
4  .  .  .  *'  the  captain,  officers,  and  crew  of  the  vessel  in  the  transmission  of 
the  goods,  as  oetween  the  shipper  and  the  ship,  shall  be  considered  the 
agents  of  the  shipper.^*  The  sugar  was  negligently  stowed.  Hdd,  by 
I^nman,  J.,  that  tne  damage  did  not  occur  ''in  navigating  the  ship;  " 
by  the  Court  of  Appeal  that  the  damage,  resulting  from  the  act  of  the 
stevedore,  was  not  within  the  exception  (r). 

Cote  3. — ^A  ship  was  chartered  to  proceed  to  X.,  and  there  load  sugar, 

the  shipowners  not  to  be  responsible  ^  for  any  act,  neglect,  or  default, 

whatsoever  of  their  servants  during  the  said  vovage."    During  the  loading 

one  of  the  engineers  negligently  left  open  a  valve,  whereby  water  entered 

I    and  damaged  the  cargo.    Held,  that  *'  voyage  "  included  the  whole  time 

/    during  which  the  vessel  was  performing  the  contract  contiuned  in  the 

/     charter,  and  that  the  exceptions  exempted  the  shipowner  from  liability  (s). 

^         Case  4. — Cargo  was  carried  under  an  exception  of  *'  any  act,  negligence, 

or  default  of  master  or  crew  in  the  navigation  of  the  ship  in  the  ordinary 

course  of  the  voyage.'*    In  discharging  cargo  in  dock,  through  the  removal 

of  a  bilge-pump,  water  entered  the  hold,  and  damaged  the  cargo.    Bdd,  by 

Butt,  J.,  that  the  damage  was  caused  by  joint  negligence  of  an  engineer 

and  shore  workmen,  and  was  not  within  the  exception ;  Edd,  by  the  C.  A., 

that,  assuming  there  was  negligence  of  the  crew,  it  was  not  in  navigating 

the  ship,  or  in  the  ordinary  course  of  the  voyage,  and  the  exceptions  did 

not  apply  (0. 

(o)  Steel  V.  8taU  Line  Co.  (1878),  3  App.  C.  72 ;  and  Article  29. 

(p)  See  The  QlenfrtUn  (1885),  10  P.  D.  103;  where,  though  "accidents  to 
machinerv"were  excepted  in  the  bill  of  lading,  loss  caused  by  the  breaking  of  a 
crankshaft  through  a  latent  flaw,  not  discoverable  by  diligence  on  the  part  of  the 
shipowner,  was  held  not  within  the  exception;  Tattersall  v.  National  Steam 
Ship  Co.  (1884),  12  Q.  B.  D.  297 ;  and  Leuw  v.  Dudgeon  (1867),  L.  R.  3  C.  P.  17, 
note ;  where  cattle  were  shipped  under  a  bill  of  lading  containing  the  exception, 
'*the  owners  will  not  be  liable  for  any  loss  arising  from  suffocation  or  other 
causes  to  cattle."  Cattle  were  lost  through  suffocation,  resulting  from  the  ship's 
capsizing  through  insufficient  ballast  being  provided,  through  owner's  negligence. 
Heldf  that  this  prevented  the  exception  from  applying.    And  see  Note  2. 

(g)  The  DvLero  (1869),  L.  R.  2  A.  &  E.  393. 

(r)  Hayn  v.  (Mliford  (1878),  3  C.  P.  D.  410 ;  4  C.  P.  D.  182.  Cf.  The  Ferro 
(1893),  P.  38,  where  the  words  were  <*  navigation  or  management,"  and  the 
stevedore's  negligent  stowage  was  held  not  to  come  within  them  on  both  of  the 
grounds  taken  in  Hayn  v.  (hdlifofd. 

(«)  The  Carron  Park  (1890),  15  P.  D.  203. 

(0  The  Acoomac  (1890),  15  P.  D.  208;  doubting  Laurie  v.  Douglas  (1846), 
15  M.  &  "W.  746.  For  a  Scotch  decision  on  similar  words  see  Oilroy  v.  Frice 
(1891),  18  Sc.  Sess.  C.  569. 
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Cwe  6. — Cargo  was  carried  under  an  exception  of  "  negligence  or  default 
of  pilot,  master,  mariners,  engineers,  or  other  persons  in  the  senrice  of 
the  ship,  whether  in  navigating  the  ship  or  otherwise.  The  goods  were 
damaged  while  the  ship  was  being  loaded,  by  negligence  of  the  ship« 
owners  men.  HM^  that  the  exception  protected  the  shipowner  from 
liabUit7(ti). 

Case  6. — ^A  cargo  was  shipped  under  the  exception,  *^  perils  of  the  sea 
•  .  .  and  other  accidents  of  navigation  even  when  occasioned  by  the 
negligence  of  the  master."  On  the  voyage  a  leak  was  caused  by  perils  of 
the  sea,  through  which  water  entered ;  the  master  negligently  omitted  to 
stop  the  leak,  whereby  water  continued  to  enter.  Hdd,  the  exceptions 
freed  the  shipowner  from  liability  (x). 

Note  1. — The  original  form  of  this  exception  was  "  loss  or 
damage  arising  from  oollision  or  other  accidents  of  navigation 
occasioned  by  default  of  the  master  or  crew."  Bat  this  was 
held  not  to  free  the  shipowner  from  actual  negligence  of  his 
servants  {y).  It  now  takes  various  forms ;  e.g.  '*  act,  neglect, 
or  default  of  the  pilot,  master,  or  mariners,  or  other  servants  of 
the  shipowner;"  engineers,  stokers,  and  stevedores  are  some- 
times expressly  included;  and  the  exception  sometimes  also 
covers  "  any  person  for  whose  conduct  the  owners  would  other- 
wise be  responsible,  whether  on  board  this  or  any  other  vessel ;  '* 
or  **  on  any  other  ship  belonging  to  or  chartered  by  the  com- 
pany "  (zy  The  exception  sometimes  applies  to  **  navigation," 
sometimes  to  **  navigation  and  management,"  or  '*  navigation  in 
the  ordinary  course  of  the  voyage,"  or  **  navigation  or  other- 
wise : "  or  "  providing,  despatching,  or  navigating  the  ship  or 
otherwise ; "  or  ^^  whether  such  neglect  do  occur  before  or  during 
the  voyage,  or  at  the  port  of  discharge."  This  form  of  clause  is 
frequently  combined  with  the  exception  expressly  negativing 
the  implied  undertaking  of  seaworthiness  (a).  It  sometimes 
concludes,  '*  it  being  agiraed  that  the  captain,  officers,  and  crew 
in  transmission  of  the  goods,  as  between  shipper,  owner,  and 
consignee  tiiereof^and  shipowners,  are  to  be  considered  servants 
of  such  shipper,  owner,  or  consignee."  The  following  clause 
has  lately  oeen  used  as  a  compromise,  viz.  ^'strandings  and 
collisions  and  all  losses  occasioned  thereby  are  excepted,  even 
when  occasioned  by  negligence,  default,  or  error  in  judgment 
of  the  pilot,  master,  or  mariners  and  other  servants  of  the 


(tt)  Norman  v.  Bitmington  (1890),  25  Q.  B.  D.  475;  see  Baeraelman  v.  Bailey 
(1895),  2  Q.  B.  301,  where  one  passage  at  the  end  of  the  judgment  in  Norman  ▼. 
Binntngton  is  disapproved ;  see  also  De  Clermont  v.  General  Steam  Navigation  Co. 
(1891),  7  T.  L.  R.  187. 

(x)  The  Creesington  (1891),  P.  152:  so  if  the  sea-water  was  negligently 
admitted  to  the  wrong  tank  by  the  engineer.  Blackburn  v.  Liverpool  Co.  (1902), 
1  K.  B.  290. 

(y)  See  note  (m)  ante,  p.  199. 

(«)  To  meet  Chartered  Bank  v.  Neiherhnde  Co.  (1883),  10  Q.  B.  D.  521. 

(a)  Vide  ante,  note  to  Article  29. 
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ahipowner,  but  nothing  herein  contained  shall  exempt  the  ship- 
owner from  liability  to  pay  for  damage  to  oargo  caused  by  bad 
stowage,  by  improper  or  insnfScient  dunnage  or  ventilation,  or 
by  improper  opening  of  valTes,  sluioes,  and  ports." 

Note  2. — Much  discussion  has  taken  plaoe  on  the  question 
whether  the  words  ^^navigaUon  '*  and  ''voyage"  constantly  found 
in  this  exception  merely  apply  to  the  actual  sailing  of  the  ship 
from  port  to  port,  or  are  wider  and  cover  all  acts  done  in  pur- 
suance of  the  cargo-carrying  adventure  from  the  reception  of 
the  goods  till  their  discharge ;  and  also  on  the  words  ^'  naviga- 
tion "  and  *<  management "  in  section  3  of  the  Barter  Act  (6). 
The  authorities  are  not  in  a  very  satisfactory  condition.  It 
seems  that  the  exceptions  in  the  contract  of  affireightment,  unless 
otherwise  worded,  limit  the  shipowner's  liability  during  the 
whole  time  in  which  he  is  in  possession  of  the  goods  as 
carrier  (e).  Accordingly  an  exception  of  negligence  "  during 
the  voyage  "  was  held  by  Sir  J.  Hannen  to  cover  negligence 
during  loading,  and  to  apply  to  the  whole  time  during  which 
the  vessel  was  engaged  m  performing  the  contract  contained 
in  the  charter  (c2),  and  an  exception  of  '*  damage  in  navigating 
the  ship,  or  otherwise,"  was  held  to  cover  damage  done  during 
loading  (e\  So  also  in  club  policies  of  insurance.  In  Good 
Y.  London  MtUual  Association  (/),  leaving  a  sea-cock  and  bilge-cock 
open  whereby  the  water  entered  the  hold,  was  held  "  improper 
navigation  **  within  the  policy ;  Willes,  J.,  defining  the  phrase 
as  ^'  something  improperly  done  with  the  ship  or  part  of  the  ship 
in  the  course  of  the  voyage."  Being  asked  arguendo  whether 
bad  stowage  would  be  improper  navigation,  Willes,  J.,  said, 
**  Certainly,  unless  in  a  port  where  stevedores  are  employed," 
the  qualification  being  the  point  taken  by  the  Court  of  Appeal 
in  Hayn  v.  Cidliford  (g),  while  M.  Smith,  J.,  qtialified  this  as 
**  bad  stowage  which  affects  the  safe  sailing  of  the  ship."  In 
CarmiehaeFs  Case  (h),  a  cargo  of  wheat  was  damaged  through 


(6)  Appendix  V. 

(c)  Norman  t.  Binnington  (1890),  25  Q.  B.  D.,  at  p.  478 ;  The  Carron  Fork 
(1890),  15  P.  D.  203 ;  per  Wright,  J.,  in  De  Clermont  t.  General  Steam  Navigation 
Co.  (1891),  7  T.  L.  R,  at  p.  188. 

(d)  The  Carron  Parky  v.  «. 

(tf)  Norman  v.  Binnington^  v.  «.  Cf,  The  OlenochU  (1896),  P.  10,  in  which  an 
exception  '*  faults  in  management "  was  held  to  cover  patting  water  into  the 
ballast  tanks,  while  the  cargo  was  being  discharged,  without  ascertaining  that 
the  pipes  were  in  order.  See  also  BlacMmm  r.  Liverpool  Co,  (1902),  1  £.  B.  290 ; 
and  The  Bodney  (1900),  P.  112. 

(/)  (1871),  L.  R.  6  C.  P.  563.  In  The  Warkworth  (1884),  (9  P.  D.  20, 145), 
a  negligent  inspection  of  the  steam-steering  gear  by  an  overlooker  on  shore, 
whereby  the  ship  steered  badly  and  did  damage,  was  neld  **  improper  navigation  " 
within  25  &  26  Vict  c.  63,  s.  54,  which  limits  the  owner's  liability,  and  Bowen, 
L. J.,  defined  it  as  **  improper  navigation  by  the  owner  of  the  ship  or  his  agents, 
including  using  a  ship  which  is  not  in  a  condition  to  be  so  employed." 

(a)  Hayn  t.  CuUiford  (1878),  3  C.  P.  D.  410 ;  4  C.  P.  D.  182. 

(A)  Carmichael  v  Liverpool  8.8.  ulwooia«wi,(1887),  19  Q.  B.  D.  242. 
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improper  oanlking  of  a  cargo-port  by  the  shipowner's  servants 
before  the  voyi^  oommenced ;  and  it  was  hdd  by  the  Court  of 
Appeal  that  this  was  '*  improper  navigation  "  within  the  policy. 
In  Canada  Shipping  Co.  v.  British  Shipowners^  Association  (i)  a 
cargo  of  wheat  was  damaged  by  being  stowed  in  a  dirty  hold, 
and  this  was  held  by  the  Gonrt  of  Appeal  not  to  be  improper 
navigation.  It  hardly  falls  within  the  scope  of  this  work  to 
distinguish  these  cases  on  policies,  and  I  am  quite  unable  to  do 
BO.  In  The  Accomac  (ft),  where  a  pipe  was  left  open  through  the 
joint  negligence  of  the  ship's  engineer,  and  shore  workmen  re- 
pairing the  ship,  whereby  water  entered  and  damaged  the  cargo, 
the  C.A.,  while  holding  that  the  joint  negligence  took  the  case 
out  of  the  exception,  was  also  inclined  to  hold  that  this  was 
neither  "navigation"  nor  **in  the  ordinary  course  of  the 
voyage,"  and  they  doubted  the  decision  in  Laurie  v.  Douglas  (I), 
where  the  capsizing  of  a  ship  while  moored  in  dock  was  held 
a  danger  of  navigation.  In  The  Ferro  (wi).  Sir  F.  Jeune,  and 
Barnes,  J.,  held  under  a  bill  of  lading  excepting  ''  damage  from 
any  act,  neglect,  or  default  of  the  pilot,  master,  or  mariners  in 
the  navigation  or  management  of  the  vessel":  (1)  that  the 
stevedore's  negligence  was  not  covered;  (2)  that,  if  it  was 
improper,  stowage  was  not  "  navigation  or  management  of  the 
vessel."  In  Hie  Southgate  (n),  where  water  entered  through  a 
valve  improperly  left  open  while  the  vessel  was  moored  with 
cargo  in  her  before  starting,  Barnes,  J.,  seems  to  have  thought 
that  the  accident  was  one  of  *'  navigation,"  while  he  decided 
that  it  was  clearly  an  '*  accident  of  the  sea  and  other  waters ; " 
and  in  The  Glenochil  (o),  where  the  engineer,  while  the  cargo 
was  being  discharged,  pumped  water  into  the  ballast  tank  to 
secure  stability,  without  inspecting  the  pipes,  and  the  water 
through  a  broken  pipe  damaged  the  cargo,  the  Divisional  Court 
held  that  this  was  in  the  **  management,"  even  if  it  was  not 
in  the  "navigation"  of  the  vessel.  Both  in  The  Bodney  {p\ 
where  the  boatswain  in  trying  to  get  water  out  of  the  forecastle 
by  freeing  a  pipe  with  a  rod  broke  the  pipe  so  that  water  got 
to  the  cargo ;  and  in  Bou)son  v.  Atlantic  Transport  Co,  (g),  where 
meat  was  damaged  by  the  negligent  working  of  refrigerating 
machinery,  the  casualty  was  hdd  to  be  a  ''fault  in  manage- 
ment." It  would  seem  that  "  navigation  in  the  course  of  the 
voyage  "  cannot  be  extended  beyond  the  actual  sailing  of  the 
ship  (though  it  is  submitted  on  the  whole  course  of  the  autho- 
rities that  the  better  view  would  have  been  to  consider  the 
words  as  applicable  to  the  whole  adventure  the  shipowner 
undertakes,  the  management  and  conduct  of  his  ship  as  a  cargo- 

(0  (1889),  23  Q.  B.  D.  342.  (k)  (1890),  15  P.  D.  208. 

(0  (1846X 15,  M.  A  W.  746.  (m)  (1893),  P.  38. 

(n)  (1893)i  P-  329.  (o)  (1896X  P.  10. 

(p)  (1900),  P.  112.  (?)  (1903),  1  K.  B.  114. 
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carrying  vessel^ ;  but  that  **  management,"  and  perhaps  ^*  navi- 
gation "  by  itseffy  will  extend  to  the  whole  of  snoh  adventure. 

Note  3. — The  exception,  **  at  merchanfs  ridb,"  in  a  clause  for 
the  benefit  of  the  shipowner,  has  been  held  to  cover  any  damage 
done  by  the  negligence  of  the  master  or  crew  acting  as  agents 
of  the  shipowner,  as  in  cases  of  improper  jettison,  or  collision  or 
stranding  arising  from  negligence,  but  not  to  cover  any  damage 
done  by  master  or  crew  acting  in  case  of  necessity  as  agents  of 
the  cargo-owner,  as  in  a  case  of  proper  jettison,  giving  rise  to 
a  general  average  contribution  (r). 


Article  90. — Jettison. 

This  exception  will  cover  all  claims  made  under  the  bill 
of  lading  and  arising  from  the  improper  jettison  of  goods 
properly  stowed ;  but  will  not  oover  claims  arising  out  of 
the  jettison  of  goods  improperly  stowed  (s). 

Submitted,  that  it  will  not  cover  any  claims  for  a  general 
average  contribution  arising  from  proper  jettison  of 
goods  (t). 

Article  91. — Operation  of  Exceptions. 

Exceptions  in  the  contract  of  affreightment,  unless  other- 
wise clearly  worded,  limit  the  shipowner's  liability  during 
the  whole  time  he  is  in  possession  of  the  goods  as  carrier, 
and  therefore  apply  during  the  loading  and  discharging  of 
the  goods  {u). 

The  arrival  of  the  ship  {x),  coupled  with  failure  to  deliver 
the  goods,  is  j^ma  fade  evidence  of  breach  of  contract 
by  the  shipowner  (y).    The  shipowner  must  shew  that  the 

(r)  Burton  v.  Englith  (1883),  12  Q.  B.  D.  218. 

(f)  Royal  Exchange  8.  Co.  r.  Dixon  (1886),  12  App.  C.  11 ;  Newall  v.  Royal 
Exchange  Co,  (1885),  38  W.  R.  342,  868.    See  also  Article  110. 

(0  On  authority  of  Schmidt  v.  Royal  Mail  Co.  (1876),  45  L.  J.  Q.  B.  646 ; 
Croofa  T.  Allan  (1879),  5  Q.  B.  D.  38. 

(«i)  Norman  v.  Binnington  (1890),  25  Q.  B.  D.  475 ;  The  Carron  Park  (1890),  15 
P.  D.  203 :  per  Wright,  J.,  in  De  Clermont  v.  General  Steam  Naoigation  Co,  (1891), 
7  T.  L.  R.  187 ;  and  see  Note  2  to  Article  89,  p.  202,  ante. 

(«)  The  non-arriTal  of  the  ship  is  not  evidence  of  negligence  at  all.  Boyeon  v. 
Wtlaon  (1816),  1  SUrk.  236. 

(y)  The  Xantho  (1886),  2  Times  L.  R.  704.  Lord  Herfchell's  remarks  in 
12  App.  C,  at  p.  512,  were  not  approved  by  the  C.A.  in  The  Olendarroch  (1894), 
P.  226.  Where  goods  are  delivered  damaged,  see,  as  to  the  burden  of  proof, 
Artidt  52, 
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cause  of  the  loss  was  one  of  the  excepted  perils  in  the  bill 
of  lading,  or  that  the  goods  were  not  shipped  (»),  in  order 
to  free  himself  (y). 

If  he  makes  a  prima  facie  case  to  this  effect,  the  shipper 
must  then  disprove  it  by  shewing  that  the  real  cause  of  the 
loss  was  something  not  oovered  by  the  exceptions,  as,  for 
instance,  the  negligence  of  the  shipowner  or  his  servants, 
where  negligence  is  not  one  of  the  excepted  perils  (a)  ;  and 
unless  he  can  prove  this  clearly,  the  shipowner  will  be 
protected  (6). 

Exceptions  in  the  bill  of  lading  will  not  affect  the  rights 
and  liabilities  of  shipper  and  shipowner  as  to  general 
average  contributions  (c),  unless  they  are  clearly  intended 
to  do  so  (i). 

Case  1. — Goods  shipped  under  a  bill  of  lading,  excepting  *'  perils  of  the 
sea,'*  were  delivered  damaged.  The  shippers  sued,  and  the  shipowners 
proved  damage  by  sea-water  through  stranding.  Hdd^  that  unless  the 
shipper  prov^  negligent  navigation  causing  the  stranding,  the  shipowners 
succeeded  (e). 

Case  2.~Gk)od8  were  shipped, "  to  be  free  from  leaksge  or  damage."  On 
discharge  the  goods  were  found  damaged  by  oil.  lliere  was  no  oil  in  the 
cargo,  but  oil  was  used  in  tbe  donkey-engine  in  an  adjacent  part  of  the 
ship.  Eddy  that  the  exception  did  not  relieve  the  owner  from  liability 
for  the  negligence  of  his  servants,  but  threw  the  burden  of  proving  such 
negligence  on  the  shipper  (/). 


(«)  Smith  T.  Bedouin  Co,  (1896),  A.  C.  70.  ffarrowing  v.  Katz  (1894), 
10  Times  L.  R.  400  ;  affirmed  by  H.  L.,  November  26, 1895 :  (see  note  in  (1896) 
A.  C.  tt  p.  73) :  Bennett  v.  Bacon  (1897),  2  Com.  Cases,  102  (C.A.).  In  all  these 
cases  the  shipowner  could  not  prodace  any  satisfactory  evidence  to  displace  the 
statement  of  shipment  in  the  bill  of  lading ;  such  evidence  must  shew  not  merely 
that  the  goods  may  not  have  been  shipped,  but  that  in  fact  they  were  not ;  (1896), 
A.  C,  at  p.  79.  If  the  bill  of  1  iding  results  from  a  tally  it  will  be  difficult 
to  displace  it;  otherwise  if  the  tally  was  disputed.  Jline  v.  Free  (1897),  2 
Com.  Cases,  149. 

(a)  The  Qlendatroch(lB94%  P.  226. 

(6)  The  Norway  (1865),  3  Moore,  P.  C,  N.C.  245 ;  Muddle  v.  Stride  (1840), 
9  C.  &  P.  380;  Czedi  v.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14.  See  also 
Wiiiiams  v.  Bobbie  (1884),  11  Sc  Sess.  Cases,  4th  Ser.  982;  Cunningham  v. 
Coivits  (1888),  16  Se.  Sess.  Cases,  4th  Ser.  295. 

(c)  Schmidt  V.  Boyal  MaU  S.8.  Co,  (1876),  45  L.  J.  Q.  B.  646 ;  Crooks  v. 
J//an(1879),5Q.B.  D.  38. 

(d)  As  in  Walfordr,  Oalindez  (1897),  2  Com.  Cases,  137.  A  clause  negativing 
contribution  is  not  uncommon  in  Italian  and  Greek  charters. 

(<?)  The  Giendarroch  (1994%  P.  226. 

(/)  Czech  T.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14;  Craig  v.  Delargy 
(1879),  6  Sc.  Sess.  Cases,  4th  Ser.  1269. 
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Article  92. — Who  can  sue  for  Failure  to  carry  Ooods  safely. 

I.  In  tort,  there  can  sue : — 

All  who  have  any  proprietary  interest  in  the  goods, 
whether  or  not  they  are  parties  to  the  bill  of  lading. 
The  consignee  of  goods  will  be  deemed  to  have  such 
a  property  unless  the  contrary  appear  (y). 

The  noniinal  shipper  cannot  sue  in  tort  if  be  ships 
merely  as  agent  for  the  real  owner  (h). 

II.  In  contract,  there  can  sue: — 

(1)  The  shipper,  unless  he  acted  merely  as  agent  for 
another,  in  which  case  the  principal  can  sue  (t), 
the  agent  cannot  (h). 

(2)  Any  person  to  whom  by  indorsement  and  delivery 
of  the  bill  of  lading,  or  by  indorsement  followed 
by  delivery  of  the  goods,  the  absolute  property 
in  the  goods  has  passed  (k). 

(3)  The  consignee  named  in  the  bill  of  lading  if  the 
property  has  passed  to  him  by  such  consign- 
ment (i). 


Article  93. — Who  can  be  sued  for  Negligent  Carriage  of  the 

Ooods. 

I.  The  shipowner. — (1)  In  tort,  if  he  is  or  was  in  posses- 
sion of  the  goods  by  his  agents,  there  being  no  charter 
amounting  to  a  demise  (l)  ;  (2)  in  contract,  by  any  person 
with  whom  he  has  contracted,  or  by  the  assignees  of  such 
person. 

II. — The  charterer. — (1)  In  tort,  if  he  is  or  was  in  possession 


(g)  Coleman  v.  Lambert  (1839),  5  M.  &  W.  602,  at  p.  505 ;  Tranaon  v.  Dent 
(1853),  8  Moore,  P.  C.  419.  As  to  bailees,  not  liable  over  to  their  bailor,  see 
The  Winkfield  (1902),  P.  42 :  in  which  case  it  is  very  doubtful  whether  the 
alle$;ed  bailee  had  possession  at  all. 

(A)  Moore  v.  Hoppers  (1807),  2  B.  &  P.  N.  R.  411 :  aedcf.  The  Winkfield. 

(0  Anderson  v.  Clark  (1824),  2  Bing.  20 ;  Fragano  v.  Long  (1825),  4  B.  &  C.  219. 

(k)  18  &  19  Vict.  0.  Ill,  s.  3,  and  Article  75.  For  cases  before  the  Act  on  the 
ability  of  consignees  to  sue  in  contract :  see  Tronson  v.  Dent  (1853),  8  Moore,  P.  C. 
419 ;  Sargent  v.  Morris  (1820),  3  B.  &  A.  277. 

(/)  See  Article  2 ;  and  c/.  Bavmvoll  v.  QUchrest  (1893),  A.  C.  8. 
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of  the  goods,  his  charter  amoanting  to  a  demise  (Z) ;  (2)  in 
contract,  by  any  person  with  whom  he  has  contracted,  or  the 
assignees  of  sach  person. 

III.  The  master, — (1)  In  tort,  if  he  is  or  was  in  possession 
of  the  goods ;  (2)  in  contract,  by  any  person  to  whom  he  has 
made  himself  personally  liable  on  a  contract  (m). 

The  shipper  or  person  entitled  to  sue  can  sue  either  the 
master  or  the  owner  or  charterer,  but  not  both.  If  he  has 
obtained  judgment  against  the  master,  he  cannot  further 
sue  the  owner  or  charterer  for  the  same  cause  (n). 


(m)  But  apparently  the  master,  if  lued  on  a  bill  of  lading  signed  by  himself 
merely  as  agent  for  charterers,  cannot  be  sued  in  contract :  see  per  Bigham,  J.,  in 
Repetto  Y.  Millars  (1901),  6  Com.  Cases,  at  p.  135.  ''  The  master  therefore  could 
not  be  sned,  and  it  follows  as  a  consequence  that  he  cannot  sue." 

(n)  PriesUy  v.  t^nie  (1865),  3  H.  &  C.  977;  L98lie  v.  Wilson  (1821),  6 
Moore,  Ex.  415. 
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SECTION  VII. 
The  Performance  op  the  Contract. — The  Voyage. 

Artkle  94.— "jPtnoZ  Sailing''  (a). 

A  vessel  has  finally  sailed  when  she  has  left  her  port  of 
loading  (or  her  last  port  of  call  in  the  United  Kingdom)  Q>\ 
ready  for  her  voyage,  with  the  purpose  of  proceeding  on  her 
voyage,  and  without  any  intention  of  coming  back  (c). 

The  fact  that  she  is  towed  and  has  no  sail  set,  or  that 
phe  is  driven  back  into  port  by  a  storm,  will  not  prevent  her 
having  "  finally  sailed  "  (c).  But  if  her  clearances  are  not 
on  board,  or  she  is  not  ready  for  sea,  the  fact  that  she  has 
left  the  port  will  not  constitute  final  sailing  {d). 

The  term  ^  port "  is  to  be  taken  in  its  business,  popular, 
and  commercial  sense  (c),  and  not  in  its  legal  definition  for 
revenue  or  pilotage  purposes  (e). 

(a)  Whether  a  vessel  has  '*  finally  sailed "  may  be  of  importance  as  to  the 
payment  of  *<  adrance  freight." 

(6)  '* Sailing"  in  insurance  cases,  where  there  is  a  warranty  to  sail  before  a 
particular  day,  has  been  held  to  be  "  breaking  ground,"  t.0.  leaving  her  moorings 
ready  for  sea,  though  not  leaTiog  port ;  see  Parke,  B.,  in  JtoelandU  v.  IIarri9on 
(1854),  9  Ex.,  at  p.  456,  Amould,  7th  ed.,  pp.  744-749. 

(c)  PHce  V.  Livingstone  (1882),  9  Q.  B.  D.  679 ;  Roekmdts  v.  Harrlaon  (1854), 
9  Ex.  444;  8.8.  Qarston  v.  Hickie  (1885),  15  Q.  B.  D.  580 ;  approved  by  Lord 
Watson  ID  Hunter  v.  Northern  Ins.  Co.  (1888),  13  App.  C,  at  p.  733.  •*  Port " 
may  mean  a  usual  place  of  loading  within  a  legal  port :  Caffin  v.  Akiridge  (1895), 
2  Q.  B.  648  (C.A.);  see  also  The  Mary  Thomas  (1896),  12  T.  L.  R.  511. 

((/)  Thompson  v.  Qiiiespy  (1855),  5  E.  &  B.  209 ;  Hudson  v.  Bilton  (1856), 
6  E.  &  B.  565. 

(0  Oil  the  other  hand,  in  Caffarini  v.  Walker  (\S7 6),  10  Ir.  L.  R.  C.  L.  250. 
and  M'Intosh  v.  Sinclair  (1877),  11  Ir.  Rep.  C.  L.  456,  the  «*port  of  Newry  " 
was  taken  in  its  legal  and  fiscal  sense,  and  not  as  a  geographical  expression.  On 
the  distinction  see  also  Nicholson  v.  Willicms  (1871),  L.  R.  6  Q.  B.  632.  In 
Nielsen  v.  Wait  (1885),  14  Q.  B.  D.  516,  the  «<  port  of  Gloucester  "  seems  to  be 
taken  as  the  legal  or  fiscal  port.  In  8.8.  Qarston  v.  Hickie,  vide  supra,  Brett, 
M.R.,  says,  *<  the  port  may  extend  beyond  the  place  of  loading  and  unloading ;  if 
the  port  authorities  are  exercising  authority  over  ships  within  a  certain  space  of 
water,  and  shipowners  are  submitting  to  that  jurisdiction,  that  is  the  strongest 
evidence  that  that  space  of  water  is  accepted  as  the  commercial  port."  Cf.  Good- 
body  V.  Balfour  (1899),  5  Com.  Cases,  59,  as  to  the  port  of  Manchester. 
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''  Port  Charges  '*  include  all  charges  a  yessel  has  to  pay 
before  she  leaves  a  port»  and  therefore  light  dnes»  where 
such  are  claimable  (/). 

Case  1. — ^A  ship  was  chartered,  the  owners  to  receive  one-third  of  the 
freight  within  eight  days  '*  from  final  sailing  from  her  last  port  in  the 
United  Kingdom."  She  was  loaded  at  Penarth,  and  towed  out  eight 
miles^  bringing  her  three  miles  into  the  Bristol  Channel,  outside  the  com- 
mercial but  inside  the  fiscal  port  of  Cardiff.  She  then  cast  anchor,  owing 
to  threatening  weather.  A  storm  arose,  which  drove  her  ashore  within 
the  commercial  port  of  Cardiff,  ffeld^  that  she  had  finally  sailed  from 
her  last  port,  so  as  to  entitle  the  owners  to  an  advance  of  one-third 
of  the  freight  "(gr). 

Case  2. — A  ship  being  loaded  and  cleared,  came  into  the  roads  and  cast 
anchor  three  miles  from  X.  harbour,  not  intending  to  return.  The  shrouds 
and  cables  were  not  ready  for  sailing,  bills  of  lading  were  not  signed, 
and  the  mate  was  not  on  board.  Sbe  was  lost  the  same  day,  before  the 
deficiencies  were  supplied.    Edd,  she  had  not  finally  sailed  (A). 


Article  95. — Master's  Autharity  on  the  Voyage. 

The  master  on  the  voyage  occupies  a  double  position ; 
he  has  the  duty  on  behalf  of  the  shipowners,  of  doing 
what  is  necessary  to  carry  out  the  contract  (i),  and  of 
taking  reasonable  care  of  the  goods  entrusted  to  him,  his 
first  duty  to  the  goods  owner  being  to  carry  on  the  cargo 
safely  in  the  same  bottom  (k),  and  he  has  also,  if  extra- 
ordinary steps  are  necessary,  such  as  sale  (I),  borrowing 
money  on  bottomry  (m),  salvage  agreements  (n),  tranship- 
ment (o),  jettison  (p),  deviation  or  delay  (j),  the  power  to 

(/)  Neuman  v.  Lamport  (1896),  1  Q.  B.  20. 

Ig)  Price  v.  Livingstone  (1882),  9  Q.  B.  D.  679.  In  Boeiandts  v,  Harrison,  t>. «., 
and  8.8,  Oarston  v.  Hickie^  v.  t.,  the  port  was  also  the  port  of  Cardiff,  the  ship 
in  each  case  was  ready  to  sail,  and  on  her  way  to  sea,  bat  had  not  got  outside  the 
commercial  port. 

(A)  Thompson  r.  Gillespy  (1855),  5  E.  &  B.  209 ;  see  also  Hudson  y.  ^iV^ 
(1856),  6E.&B.  565. 

(0  The  Turgot  (1886),  11  P.  D.  21 ;  The  I  eeswing  (1885%  53  L.  T.  554. 

{h)  The  Hamburg  (1864),  B.  &  L.  2  3,  ne  p.  272;  The  Gratitudino  (1801), 
3  C.  Rob.  240;  NotaraY.  Henderson (1872%  L.  R.  7  Q.  B.  225;  Assicurazioni v, 
Bessie  Morris  8.8.  Co.  (1892),  2  Q.  B.  652  ;  (C.A.),  etpost.  Article  101. 

(0  See  Australasian  8team  Navigation  Co.  r.  Morse  (1872),  L.  R.  4  P.  C.  222 ; 
and  Articles  102,  104. 

(m)  See  The  Kamak  (1869),  L.  R.  2  P.  C.  505,  and  Articles  105, 106,  post, 

(n)  The  Renpor  (1883),  8  P.  D.  115,  and  Article  121. 

(o)  The  SMomsten  (1866),  L.  R.  1  A.  &  E.  293,  and  Article  103. 

(p)  Burton  v.  English  (1883),  12  Q.  B.  D.  218,  and  Article  107. 

(or)  See  Articles  99. 100.  n  ^^^\^ 
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bind  his  owners,  if  such  steps  are  shewn  to  be  necessary, 
and  if  there  was  no  possibility  of  communication  with  his 
owners. 

He  can  also  bind  the  charterer  by  his  actions  in  doing 
what  is  necessary  on  the  charterer's  part  to  carry  out  the 
contract,  but  not  beyond,  unless  by  express  instructions  (r). 

Thus  the  captain  is  the  agent  of  the  owners  in  providing 
those  necessaries  for  the  voyage  which  by  the  terms  of  the 
charter  are  to  be  paid  for  by  the  owners,  or  necessaries  for 
the  ship's  sailing  where  it  is  to  the  interest  of  the  owners  that 
the  ship  should  sail  («) ;  he  is  the  agent  of  the  charterers  for 
providing  those  necessaries  for  the  voyage  which  are  by  the 
charter  to  be  paid  for  by  the  charterers,  e,g,  coal  (Jt) ;  but  in 
this  case  he  is  agent  of  the  shipowners  to  see  that  the  steamer 
starts  with  a  sufficient  supply  of  coal  and  is  thus  seaworthy.  Cf* 
Mclver  v.  Tate  Steamers  (u)  and  The  Vortigem  (x). 

The  duty  of  protecting  the  interests  of  the  cargo  owner 
may  devolve  upon  the  master,  from  his  possession  of  the 
goods ;  in  this  case,  if  his  action  was  necessary,  and  there 
was  no  possibility  of  communication  with  the  cargo  owner, 
the  action  of  the  master  will  bind  the  cargo  owner  (y),  as 
in  salvage  agreements  (z),  sale  (a),  borrowing  money  on 
respondentia  (i),  transhipment  (o),  drying  or  conditioning 
goods  (d),  jettison  (e),  delay  or  deviation  (/).    The  master 


(r)  The  Turgot  (1886),  11  P.  D.  21 ;  The  Beeswing  (1885),  53  L.  T,  554. 

(«)  Thas  where  the  owners  were  to  receive  time  fireight,  and  the  ship  was 
detained  through  failore  of  the  charterers  to  supply  coal  as  per  charter,  it  was 
held  that  the  master  had  no  authority  to  bind  the  owners  by  his  orders  for  coal,  as 
the  owners  gained  nothing  by  expediting  the  sailing  of  the  ship :  The  Turgot  (1886), 
11  P.  D.  21.    See  also  Citizens  Bank  y.  Wendelin  (1886),  2  Times,  L.  R.  240, 

(0  The  Beeswing  (1885),  53  L.  T.  554;  Morgan  v.  Castlegate  8,8,  Co.  (1893), 
A.  C.  38. 

(a)  (1903),  1  K.  B.  362. 

(x)  (1899),  P.  180. 

(y)  The  OraUtudine  (1801),  3  C.  Rob.  240,  and  see  Articles  96,  97,  98, 

(z)  The  Renpor  (1883),  8  P.  D.  115,  and  Article  121. 

(a)  See  Australasian  Steam  Navigation  Co.  v.  Morse  (1872),  L.  R,  4  P.  C, 
222,  and  Articles  102,  104. 

(6)  The  Onward,  L.  R.  4  A.  &  £.  38  (1873);  Kteinwort  y.  Cassa  Matittima 
(1877),  2  App.  C.  159,  and  Articles  104-106. 

(c)  The  Soblomsten  (1866),  L.  R.  1  A.  &  E.  293,  and  Article  103. 

Id)  Article  101. 

(tf)  Burton  r.  English  (1883),  12  Q.  B.  D.  218,  and  Article  107. 

(/)  The  fact  that  the  cargo  ultimately  derives  no  benefit  is  immaterial,  if  there 
was  a  reasonable  prospect  of  it;  Benson  v.  Chapman  (1848).  2  H.  L.  C.  696,  at 
p.  720  r         V        y.  , 
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is  always  the  appointed  agent  for  the  ship;  he  is  in 
special  cases  of  necessity  the  involuntary  agent  for  the 
cargo  owner ;  but  the  foundation  of  his  authority  is  the 
prospect  (/)  of  benefit,  direct  or  indirect,  to  the  cargo 
owner.  Thus  he  may  sell  part  of  the  cargo  to  carry  on 
the  rest,  but  may  not  sell  the  whole  cargo  unless  it 
cannot  profitably  be  carried  further.  He  may  not  repair 
the  ship  at  the  sole  expense  of  the  cargo  without  reason- 
able prospect  of  benefit  to  such  cargo,  and  such  a 
prospect  would  not  exist  in  the  case  of  goods  not  injured 
by  delay  {g). 

Article  96. — Master^a  Authority,  whenee  derived. 

The  authority  of  the  master  in  the  absence  of  express 
instructions  to  deal  with  the  ship  and  goods  in  a  manner 
not  consistent  with  the  ordinary  carrying  out  of  the  con- 
tract, as  by  selling  the  goods,  throwing  them  overboard,  or 
pledging  them  for  advances  of  money,  depends  on  two 
circumstances : — 

1.  The  necessity  of  the  action :  (Art.  97). 

2.  The  impossibility  of  communicating  with  his  principals, 
whether  goods-owners  or  shipowners :  (Art  98). 


Article  97. — Necessity. 

Action  will  be  necessary  if  it  is  apparently  the  best  course 
for  a  pradent  man  to  take  in  the  interests  of  the  adven- 
ture (h).  The  mere  fact  that  the  master  acts  in  good  faith 
is  not  sufficient  (i). 

Thus,  if  money  can  be  obtained  from  the  shipowner's  or  cargo 
owner's  agent  in  the  port,  or  raised  on  personal  credit,  the 

(g)  The  Onwardy  v,  «.,  at  pp.  57,  58 ;  see  also  per  Brett,  M.R.,  and  Bowen,  L.J., 
in  the  Pontida  (1884),  9  P.  D.,  at  p.  180;  The  Gratiiudine  (1801),  8  0.  Rob.,  at 
pp.  257, 261. 

(A)  The  Onward^  L.  R.  4  A.  &  £.  38,  at  p.  58 ;  Aikmtic  Insurance  Co.  y.  Huth 
(1880),  L.  R.  16  Ch.  D.  474,  at  p.  481.  Cf,  Phelps^  James  f  Co,  y.  Bill  (1891), 
1  Q.  B.  605. 

(i)  Tronson  r.  Dent  (1853),  8  Moore,  P.  C,  at  p.  448,  et  seq.;  but  the  owner 
may  be  liable  for  an  erroneous,  though  bondfide^  use  of  the  master's  discretion  ; 
Eu^nk  y.  N,ating  (1849),  7  C.  B.  797.  ^^^^^  ^^  ^UU^lC 
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master  will  not  be  justified  in  binding  the  ship  or  cargo  by  a 
bottomry  bond ;  but  there  will  be  necessity  for  such  a  course 
of  action  if  the  carriage  of  the  cargo  cannot  be  completed  with 
profit  to  the  cargo  owner,  without  raising  money  on  security 
of  the  cargo  (A;). 

So,  also,  if  damaged  wool  can  either  be  sold  as  it  is,  or  can  be 
dried,  repacked,  and  sent  on,  but  at  a  cost  to  the  owner,  clearly 
exceeding  any  possible  value  of  it  when  so  treated,  the  com- 
mercial necessity  for  the  sale  will  arise ;  but  if  the  goods  can 
be  carried  on  and  delivered  in  a  merchantable  state,  though 
damaged,  the  master  will  not  be  justified  in  selling  (Z). 

Where  such  a  necessity  of  dealing  with  the  cargo  arises,  the 
captain  in  dealing  with  the  cargo  acts  as  the  agent  of  the  cargo 
owner  (m) ;  if  no  such  necessity  exists  (n),  or  if  the  necessity 
arises  from  wrongful  acts  or  omissions  on  the  part  of  the  ship- 
owner (o),  or  if  the  captain  professes  to  act  for  the  shipowner  (p), 
be  will  be  treated  as  the  agent  of  the  shipowner  {q). 


Article  98. — Communioation  loith  Ovmers. 

The  master,  before  dealing  with  the  cargo  in  a  manner 
not  contemplated  in  the  contract  must,  if  possible  (r), 
communicate  with  the  owners  of  the  cargo  as  to  what  should 
be  done.  For  the  master's  authority  to  bind  the  cargo 
owners  rests  upon  the  fact  that  the  circumstances  require 
immediate  action  in  the  interests  of  the  cargo,  and  nobody 
but  the  master  can  decide  what  shall  be  done  in  time  to 
take  such  immediate  action.  If  the  cargo  owners  can  be 
communicated  with  and  can  give  directions  in  time,  the 
necessity  for  the  master's  action  does  not  arise  (s).   ^ 


(*)  The  OnvMrdf  vide  supra, 

(0  Articles  102-104. 

(m)  Bwrton  v.  English  (1883),  12  Q.  B.  D.  218. 

(n)  As  in  the  case  of  improper  jettison  or  sale. 

(o)  As  in  the  case  of  jettison  resulting  from  improper  stowage  on  deck  ;  Ncwail 
V.  Hoyal  Exchange  S.  Co.  (1885),  33  W.  R.  342,  868. 

(p)  As  in  cases  of  transhipment,  in  which  the  captain  does  not  abandon  the 
shipowner's  voyage,  and  forward  the  goods  in  the  interests  of  the  cargo  owner, 
but  continues  the  voyage  in  another  ship  in  the  interests  of  the  shipowner  and  to 
earn  freight  for  him. 

(</)  Jfetoall  V.  Jioyal  Exchange  8.  Co.,  vide  supra. 

(r)  Saoh  coromnnication  is  practically  impossible  in  the  cases  of  jettison  and 
salvage  agreements  at  sea. 

(»)  The  Hamburg  (1863),  2  Moore,  P.  C,  N.S.,  at  p.  823,  explaining  The 
Bonaparte  (1863),  8  Moore,  P.  C.  459.  For  the  German  law,  see  The  August 
(1891),  P.  328. 
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The  possibility  of  communication  must  be  estimated  by 
consideration  of  the  facts  rendering  immediate  action  neces- 
sary, the  distance  of  the  master  from  the  cargo  owners,  and 
his  means  of  communicating  with  them,  the  cost  and  risk 
incidental  to  the  delay  resulting  from  the  attempt  to  make 
such  communication,  and  the  probability  of  failure  after 
every  exertion  should  have  been  made  {t). 

The  necessity  for  communication  with  cargo  owners  will 
be  much  lessened  in  cases  where  the  action  of  the  master 
primarily  affects  the  ship,  as  in  repairs  of  the  ship,  or  de- 
viations, by  necessity,  causing  delay,  or  where,  the  ship 
being  a  general  one,  there  are  many  owners  of  cargo  (u). 

Such  communication  need  only  be  made  where  an  answer 
can  be  obtained  from  the  cargo  owners,  or  there  is  reason- 
able expectation  that  it  can  be  obtained,  before  it  becomes 
necessary  to  take  action.  If  there  are  reasonable  grounds 
for  such  an  expectation,  the  master  should  use  every  means 
in  his  power  to  obtain  such  an  answer.  He  is  bound  to 
employ  the  telegraph  where  it  can  be  usefully  employed, 
but  the  state  and  management  of  the  particular  telegraph, 
and  the  probability  of  correct  transmission  of  messages  by 
it,  are  all  to  be  considered  {x). 

The  information  furnished  must  be  full,  and  must  include 
a  statement  of  any  measures,  such  as  sale,  raising  money  on 
bottomry,  etc.,  which  the  master  proposes  to  take  (y). 

If  the  master  communicates  and  receives  instructions,  he 
is  bound  to  follow  them,  if  consistent  with  his  duty  to  the 
shipowner;  if  he  communicates  and  receives  no  instruc- 
tion he  may  take  such  action  as  appears  necessary  {z)\  if 
he  can  communicate  and  does  not  do  so,  he  cannot  justifi- 
ably take  any  action  on  behalf  of  the  cargo  owners  (a). 

(0  The  Kamak  (1869),  L.  R.  2  P.  C,  at  p.  513;  The  Onward  (1873),  L.  R. 
4  A.  &  £.  38. 

(tt)  Pheips,  James  &  Co.  y.  Hill  (lS9i\  1  Q.  B.  605.  If  this  case  lays  down  that 
it  is  nerer  necessary  to  communicate  with  cargo  owners  where  steps  are  to  be  taken, 
affecting  their  cargo,  and  inconsistent  with  the  contract,  it  is  submitted  it  goes  too 
far.    The  authorities  on  this  article  do  not  seem  to  have  been  cited  to  the  Court. 

(j;)  Australaeian  Steam  Navigation  Co.  v.  Morse  (1872),  L.  R.  4  P.  C.  222. 

iy)  The  Onward^  v.  s, ;  Kleinwort  y.  Cassa  Marittima  (1877),  2  App.  C.  156. 

(z)  The  Kamak  (1869),  L.  B.  2  P.  C.  505. 

(rt)  The  Hamburg  (1863),  2  Moore,  P.  C,  N.S.,  289.  n  r^r^Mo 
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Case  1. — ^A  vessel  beloDging  to  Hamburg,  during  her  voyage  from  South 
America  to  London  with  a  cargo  belonging  to  Bnglish  owners,  but  not 
perishable^  put  into  St.  Thomas  to  repair.  Mails  left  St.  Thomas  for 
London  every  fortnight,  taking  fourteen  days  on  the  journey.  The  master 
made  no  attempt  to  communicate  with  the  consignees,  but  three  months 
after  arrival  gave  a  bottomry  bond  on  ship^  freight  and  cargo  for  the  cost 
of  repairs.  Hdd^  that  the  bond  was  invalid  against  the  cargo  owners,  as 
the  master  had  not  consulted  them,  though  he  had  reasonable  opportunities 
of  so  doing  (a). 

Case  2. — ^A  timber-laden  vessel  bound  to  England  put  into  the  Mauritius 
for  repairs  on  June  11.  The  master  placed  the  ship  in  the  hands  of 
Messrs.  B.,  who,  without  attempting  to  ndse  money  on  the  personal  credit 
of  the  shipowners,  proposed  a  bottomry  bond  on  ship,  freight  and  cargo. 
On  July  29,  the  master  communicated  this  proposal  to  sUpowners,  and 
communicated  the  need  of  repairs,  but  not  the  bottomry,  to  the  cargo 
owners,  who  did  not  hear  of  the  proposal  till  September  8,  too  late  to 
prevent  the  proposal  being  carried  into  effect.  Hdd,  the  bond  was  invalid 
against  the  cargo,  both  because  there  was  no  necessity  for  it,  the  cargo 
not  being  a  perishable  one,  and  because  the  master  had  failed  to  com- 
municate with  the  cargo  owners  (5). 

Case  3. — Wool  was  shipped  from  X.  to  Z.,  forty-five  miles  from  X. 
The  ship  was  wrecked,  the  cargo  transhipped  and  brought  back  to  X.  It 
was  there  found  damaged  by  transhipment,  dirty  and  wet,  and  it  began 
to  heat  Lloyd^s  agent,  on  Saturday,  December  23,  advised  an  immediate 
sale,  which  was  fixed  for  Tuesday,  December  26.  There  were  twenty- 
three  owners  of  the  wool,  most  of  them  at  Z.,  900  miles  from  X. ;  no 
letter  could  reach  them  in  time ;  there  was  a  telegraph,  but  owing  to  the 
intervention  of  Sunday  and  Christmas  Day,  and  the  mercantile  habits  of 
Z.,  the  jury  found  communication  by  telegraph  impossible.  Held^  a  case 
was  made  out  entitling  the  master  to  sell  (c). 

Case  4. — Tin  plates  were  shipped  from  Swansea  to  New  York ;  after 
leaving  Swansea,  the  ship  was  forced  by  bad  weather  to  put  into  Queen's- 
town,  ship  and  cargo  being  damaged.  There  were  sixty  cargo  owners. 
The  master  communicated  with  the  shipowner,  but  not  with  the  cargo 
owners,  and  received  instruction  to  proceed  to  Bristol  to  repair.  On 
reaching  Bristol,  she  was  sunk  in  a  collision.  Held,  that  the  fact  that 
the  master  put  back  without  communicating  with  the  cargo  owners  did 
not  in  itself  render  the  shipowner  liable  for  the  deviation  (cQ* 


Article  99. — Mobster's  Duty  to  proceed  without  Deviatiofi. 

In  the  absence  of  express  stipulation  to  the  contrary  the 
owner  of  a  vessel,  whether  a  general  ship  or  chartered  for 
a  special  voyage,  impliedly  undertakes  to  proceed  in  that 


(P) 


The  Onward  (1873),  L.  R.  4  A.  &  E.  48. 

Austraiasian  Steam  Navigation  Co,  y.  Morse  {l%12\  L.  R.  4  P.  C.  222.    Con- 
trast Aoatos  Y.  Bums  (1878),  3  £x.  D.  282,  whore  oommunication  might  hare 
been  made  to  the  cargo  owners. 
(d)  Phelps,  James  ^  Co.  v.  HUl  (1891),  1  Q.  B.  605.    See  note  (tt),  ante.     . 
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ship  (e)  withont  unneoessary  (J)  deviation  in  the  usual  and 
customary  manner  {g). 

Deviation  necessary  to  save  life  will  be  allowed  to  the 
shipowner ;  deviation  only  necessary  to  save  the  property  of 
others  will  not  be  allowed  Qi). 

To  tow  another  vessel  even  in  the  course  of  the  chartered 
voyage  will  constitute  a  breach  of  the  implied  contract ;  to 
communicate  with  a  ship  in  distress  will  not,  as  the  distress 
may  involve  danger  to  life  (i). 

The  shipowner  will  be  liable  to  the  charterer  or  cargo 
owner  for  any  damckge,  which  occurs  on  or  results  from  an 
unnecessary  deviation  (h). 

Note. — Express  stipulations  limiting  this  implied  contract  are 
now  usually  introduoed  into  charters  and  bills  of  lading,  e.g. : — 

*'  With  liberty  to  call  at  any  ports  in  any  order,  to  sail  with- 
out pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to 
deviate  for  the  purpose  of  saving  life  or  property ;  " 

Such  a  clause  allows  the  shipowner  to  take  on  board  cargo 
at  the  port  of  call,  unless  he  has  already  contracted  for  the 
whole  reach  of  Uie  ship  (Z),  but  not  to  go  out  of  the  course  of 
the  original  voyage  to  discharge  such  cargo  (m). 

And  **  liberty  to  tow  and  assist  vessels  m  all  situations.'' 
This  latter  clause  will  protect  a  ship  in  towing  off  a  stranded 
vessel,  though  no  life  is  in  danger,  and  though  tiie  vessel  towing 
is  wrecked  and  her  cargo  lost  (n);  and  though  the  towage 


(e)  Saltan  v.  Joly  Victoria  (1893X  6  T.  L.  R.  345  (C.A.). 

(/)  See  port,  Article  100. 

(gr)  Leduc  y.  Ward  (1888),  20  Q.  B.  D.  470;  Davis  r.  Garrett  (IBSO),  6  Bing. 
716;  Scarantanga  v.  Stamp  (1880),  5  C.  P.  D.  295  (C.A.).  See  also  Max  v. 
Jioberta  (1810),  12  Eaat,  89;  Ellis  v.  Tunufi^  (1800),  8  T.  K.  431.  On  the 
implied  undertakings  in  the  contract  of  affreightment,  see  Articles  28-30. 

(A)  Scarcnnanga  v.  Stamps  vide  supra. 

St)  Scaramanga  v,  Stamp^  vide  supra, 
k)  Davis  V.  Garrett^  vide  supra;  The  Dunbeth  (1897),  P.  133  ;  compare  NeiocJl 
V.  Royal  Exchange  8,  Co.  (1885),  33  W.  R.  342,  868.  In  Baiim  v.  Joly  Victoria 
(1890X  6  T.  L.  R.  345,  where  a  deviation  took  place  both  from  the  agreed  ship 
and  the  agreed  voyage,  the  C.  A.,  in  holding  the  shipowners  not  entitl^  to  rely 
on  a  clause  in  the  bill  of  lading  limiting  their  liability  to  £5  per  package,  suggested 
that  the  deviation  swept  away  all  limitations  in  the  shipowner's  liability  as  a 
common  carrier.  It  is  submitted  that  it  also  sweeps  away  his  protection  as  a 
common  carrier  for  acts  of  God  and  the  King's  enemies,  for  both  in  Davis  v. 
Garrett  and  in  Leduc  v.  Ward  the  cargo  was  lost  by  act  of  God,  but  the  shipowner 
was  held  liable. 

(0  Caffin  y.  Aldridge  (1895),  2  Q.  B.  648  (C.A.). 

(m)  The  Dunbeth  (1897),  P.  133. 

(n)  Stuart  v.  British  <fe  African  Navigation  Co.  (1875),  32  L.  T,  257, 


Digitized  by 


'Cuogle 


216  MA8TEIP8  DUTY  Oif  VOTAGM. 

delays  the  obartered  adventure,  if  it  doee  not  frustrate  its 
oommeroial  objeot  (o). 

All  these  clauses  must  be  oonstrued  in  the  light  of  the  com- 
mercial adventure  undertfldcen  by  the  shipowner.  Thus  a 
clause  giving  leave  "  to  call  at  any  ports,"  will  only  allow  the 
shipowner  to  call  at  ports  which  will  be  passed  in  the  ordinary 
course  of  the  named  voyage  in  their  geographical  order  (jp) ;  the 
words  "  in  any  order,"  will  allow  the  shipowner  to  depart  from 
geographical  order  {q) ;  but  even  when  there  are  general  words 
giving  liberty  to  call  at  ports  outside  the  geographical  voyage, 
these  will  be  cut  down,  by  the  special  description  of  the  voyage 
undertaken,  to  ports  on  the  course  of  that  voyage  (g).  What, 
however,  is  the  voyage  must  be  determined  in  the  lignt  of  com- 
mercial custom  as  well  as  by  considerations  of  geography  (r). 

Cctse  1. — A  ship  was  chartered  to  couvey  lime  from  X.  to  Z.  She  un- 
necessarily deviated  from  the  usual  course,  and  during  such  deviation  the 
lime  suffered  damage  by  rain.  Hdd^  that  the  charterer  was  entitled  to 
recover  such  damage  from  the  shipowner  (s). 

Case  2. — A  ship  was  chartered  to  proceed  from  X.  to  Z. ;  on  her  voyage 
she  went  to  the  assistance  of  a  vessel  in  distress,  and  agreed  to  tow  her  to 
Y.  (out  of  her  course) ;  while  thus  towing  she  was  wrecked.  The  jury 
found  the  deviation  not  reasonably  necessary  to  save  life,  but  reasonably 
necessary  to  save  property.  Held,i\ivX  such  a  deviation  was  unjustifiable, 
and  that  the  cargo  owners  could  recover  against  the  shipowner  (t). 

Case  3. — Oranges  were  shipped  at  Malaga,  under  a  bill  of  lading,  stating 
shipment  on  board  a  steamer  **  now  lying  in  the  port  of  M.,  bound  for 
Liverpool  with  liberty  to  proceed  to  and  stay  at  any  port  or  ports  in  any 
rotation  in  the  Mediterranean,  Levant,  Black  Sea,  or  Adriatic,  or  on  the 
coasts  of  .  .  .  Spain  ...  for  the  purposes  of  delivering  coal  cargo  or 
passengers,  or  any  other  purpose  whatever."  The  steamer  on  leaving 
Malaga,  proceeded  to  B.,  a  port  two  days  off  in  the  opposite  direction  to 
L.,  where  she  loaded  cargo,  and  then  returned  and  proceeded  to  L.  By 
reason  of  this  delay,  the  oranges  were  rotten  on  arrival  at  L.  Held^  that 
general  words  must  be  limited  by  the  specified  voyage,  and  only  allowed 
the  ship  to  call  at  ports  furly  and  substantially  in  the  ordinanr  course  of 
the  voyage,  and  that  they  did  not  justify  the  actual  deviation  (u). 


(o)  Potter  V.  Burrell  (1897),  1  Q.  B.  97. 

(I?)  Ledw  Y.  Ward  (1888),  20  Q.  B.  D.  475 ;  Olynn  v.  Margetaon  (1893),  A.  C. 
351 ;   WhiU  v.  Granada  8.8.  Co.  (1896),  13  T.  L.  R.  1. 

{q)  Olynn  T,  Margetson,  v.  «.;  see  also  Hvans  v.  Canard  Co.  (1902),  18  Tunes 
L.  R.  374. 

(r)  Evans  r.  Cunard  Co.  (1902),  18  Times  L.  R.  374,  where  the  goods  were 
shipped  from  Bari  in  Italy  to  Liverpool  with  a  widely  worded  doTiation  clause,  and 
on  evidence  of  the  business  practice  as  to  shipments  from  Bari,  it  was  heid  that 
proceeding  via  Constantinople  was  not  beyond  the  liberty  given  by  the  bill  of  lading. 

(s)  Davis  V.  CarreU  (1830),  6  Bing.  7 16.  Cf.  Leduc  v.  Ward  (1888),  20  Q.  B.  D. 
475 ;  The  Dunbeth  (1897),  P.  133;  and  Baiian  v.  Joly  Victoria  (1890),  6  T.  L.  R. 
345. 

{t)  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  295. 

(tt)  Olynn  v.  Margetson  (1893),  A.  C.  851 ;  White  v.  Oranada  Co.  (1896),  13 
Times  L.  R.  1. 
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Article  100. — Master's  Authority  to  delay  and  deviate  in  Cases 

of  Necessity. 

If  a  master  receives  credible  information  that  if  he  con- 
tinaes  in  the  direct  coarse  of  his  voyage  his  ship  or  its 
cargo  will  be  exposed  to  some  imminent  peril,  as  by  hostile 
capture,  pirates,  icebergs,  or  other  dangers  of  navigation,  or 
where  ship  or  cargo  have  been  damaged  and  repairs  or  re- 
conditioning are  necessary  (x),  he  will  be  justified  in  reason- 
able delay  to  ascertain  the  nature  of  the  danger,  and 
reasonable  delay  or  deviation  to  avoid  or  repair  (x)  it,  or 
to  consult  his  owners,  if  communication  with  them  is 
possible  (y).  It  is  not  necessary  that  the  danger  should 
be  common  to  ship  and  cargo :  it  will  be  sufficient  if  it 
affects  either  of  them  (z). 

If  the  master  delays  or  deviates  unreasonably,  or  to  a 
greater  extent  than  a  prudent  man  under  the  circumstances 
would  adopt,  the  cargo  owner's  position  depends  on  whether 
the  delay  is  so  unreasonable  as  to  put  an  end  to  the  contract 
from  a  commercial  point  of  view.  If  it  is,  he  will  be 
justified  in  requiring  his  goods  at  the  port  of  delay  without 
payment  of  any  freight  (a) ;  if  it  is  unreasonable,  but  not 
so  much  so  as  from  a  commercial  point  of  view  to  put  an 
end  to  the  contract,  his  remedy  will  be  an  action  for 
damages  (b). 

If  the  delay  or  deviation  is  reasonable,  the  charterer 


(x)  Cf.  Phelps,  James  <fe  Co.  v.  Hiil  (1891),  1  Q.  B.  605.  It  would  seem  from 
this  case,  that  where  the  ship  is  a  general  ship,  and  therefore  there  are  many 
owners  of  cargo,  it  will  rarely,  if  ever,  be  necessary  to  commonicate  with  them  for 
authority  to  delay  or  deviate,  even  if  one  of  the  objects  of  such  action  is  re* 
conditioning  of  cargo ;  aed  qtuere;  and  see  Article  98,  ante,  note  (u),  p.  213. 

(y)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171,  at  p.  179  ;  Nobel  y.  Jenkins  (1896), 
2  Q.  B.  826 ;  The  San  Boman  (1873),  L.  R.  5  P.  C.  301 ;  The  Wilhelm  Schmidt 
(1871),  25  L.  T.  34;  The  Express  (1872),  L.  R.  3  A.  &  E.  597;  The  Heinrich 
(1871),  L.  R.  3  A.  &  E.  424 ;  Pole  v.  Cetcovitch  (1860),  9  C.  B.,  N.S.  430.  Where 
the  danger  was  foreseen  by  the  shipowner,  who  after  consideration  gave  his 
master  orders  to  pursue  a  certain  course,  the  master  has  no  power  to  deviate 
from  that  course  in  consequence  of  that  danger:  The  Eoebuck  (1874),  31 
L.  T.  274. 

(«)  The  Teutonia^  vide  supra. 

(a)  See,  however.  The  Patria  (1871),  L.  R.  3  A.  &  E.  436,  at  p.  464,  on  which 
see  note  (e),  post :  contra,  see  Castel  v.  Trechman  (1884),  1  C.  &  E.  276. 


(6)  See  Articles  28,  30. 
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cannot  require  the  goods  short  of  the  port  of  destination, 
without  the  payment  of  full  freight  (e). 

Case  1. — A  Prussian  ship  with  a  contraband  cargo  was  chartered  from 
X«  to  an  English  port  for  orders;  thence  to  any  safe  port  in  England  or 
the  continent  between  Havre  and  Hamburg ;  she  received  orders  to  pro- 
ceed to  Dunkirk,  and  had  arrived  off  that  port  on  June  16,  when  she  was 
informed  that  war  had  broken  out  between  France  and  Prussia.  The 
captain  suled  to  the  Downs  to  inquire,  and  anchored  there  on  June  17 
(Sunday) ;  on  the  ISth,  the  shipowner  ordered  him  not  to  go  into  Dunkirk ; 
on  the  19th  he  put  into  Dover,  and  there  was  informed  that  war  between 
France  and  Prussia,  imminent  from  the  10th  of  June,  had  been  declared  on 
the  19th.  Hdd^  that  putting  back  to  the  Downs  to  obtain  information 
and  the  delay  on  the  19th  were  jnstifiable,  and  that  the  goods  owners 
could  not  obtain  their  goods  at  Dover,  without  payment  of  fdl  freight  ((i). 

C<i8e  2. — Coffee  was  shipped  on  a  Grerman  ship,  under  a  bill  of  lading, 
containing  only  an  exception  of  perils  of  the  seas,  from  America  to 
Hamburg.  Near  Falmouth  the  master  was  informed  that  war  had 
broken  out  between  France  and  Germany,  and  he  accordingly  put  in  to  F. 
on  August  23.  Hambarg  was  then  blockaded  by  the  French  Fleet,  and 
remained  blockaded  till  September  18.  During  all  that  time  and  until 
November  7,  the  English  Channel  and  North  Sea  were  rendered  unsafe  by 
French  cruisers.  On  September  18,  when  the  blockade  was  raised,  the 
goods  owner  offered  full  freight  for  the  goods  delivered  either  at  F.  or  at 
Hamburg.  The  master  refused  to  proce^  to  Hamburg,  on  the  ground  of 
the  danger  of  capture,  and  refased  to  deliver  the  cargo.  Eeld,  that  the 
master's  delay  (of  fifty  days,  September  18  to  November  7),  was  un- 
reasonable, and  his  refusal  to  either  proceed  to  H.  or  deliver  the  cargo, 
a  breach  of  the  contract  (e);  and  that  the  goods  owners  were  therefore 
entitled  to  the  cargo. 

(c)  The  TeutoniOy  vide  post. 

(d)  The  Teuioma  (1872),  L.  R.  4  P.  C.  171.  The  San  Homan,  The  ITeinrich, 
The  ExpretSy  and  The  Withelm  Schmidty  note  (y)  tupra,  all  arose  out  of  similar 
circomstances,  and  in  effect  decide  that  reasonable  apprehension  of  capture  justifies 
delay  or  deviation.  The  latter  part  of  the  decision  in  The  Teutonia  can  be 
supported  either  on  the  ground  in  the  judgment,  that  the  roaster  was  entitled  to 
delay  for  a  reasonable  time  by  fear  of  capture,  and  could  not  be  required  to 
abandon  his  voyage  without  the  payment  of  full  freight ;  or  on  the  ground  that 
as  the  charterers  had  not  named  a  port  which  could  safely  be  entered,  the  fulBl- 
ment  of  the  voyage  was  prevented  by  their  failure  to  name  **  a  safe  port,"  and 
therefore  the  master  was  entitled  to  full  freight.    See  post.  Article  139. 

(e)  The  Fatria  (1871),  L.  R.  3  A.  &  £.  436.  It  is  difficult  to  understand  this 
case,  as  the  same  judge  had  held  a  longer  delay  from  similar  causes  reasonable  in 
other  cases :  (e.g.  Sar^  Roman^  53  days ;  Express,  170  days).  The  absence  of  the 
exception,  "  restraint  of  princes,"  may  malce  the  difference  (see  Article  82).  It 
may  be,  though  it  is  not  so  stated,  that  the  delay  put  an  end  commercially  to  the 
contract ;  or  the  case  may  be  rested  on  the  ground  that  the  goods  owner  was 
entitled  to  demand  his  goods  on  tender  of  full  freight,  which,  however,  would  not 
prove  that  he  was  entitled  to  them  without  any  payment  of  freight  on  the  ground 
of  unreasonable  delay.  Sir  R.  Phillimore  suggested  that  on  the  refusal  of  the 
master  to  proceed  to  H.  the  goods  owners  were  entitled  to  their  goods  on  payment 
of  a  pro  fxUd  freight,  but  it  seems  clear  that  such  a  refusal  if  wrongful  would 
entitle  them  to  their  goods  without  payment  of  any  freight  at  all.  Medeiros  v. 
HUl  (1832),  8  Bing.  231,  shews  that,  if  the  parties  knew  of  the  blockade  when 
the  charter  was  entered  into,  the  existence  of  the  blockade  would  be  no  defence 
to  an  action  for  not  proceeding  towards  the  blockaded  ports. 
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Case  3. — Goods  were  shipped  at  Swansea  oq  a  general  ship  starting 
from  Bristol,  and  calling  at  S.,  to  New  York.  The  ship  pub  mto  Queens- 
town,  with  damage  to  ship  and  cargo  through  bad  weather.  The  captain 
communicated  with  the  shipowners  at  Bristol,  who  ordered  him  to  return 
there.  He  did  not  communicate  with  the  cargo  owners.  When  in  the 
Avon,  the  ship  and  cargo  were  lost  by  an  excepted  peril.  Cargo  owners 
sued  the  shipowner  for  loss  on  a  deviation.  It  was  proved  that  the  ship 
but  not  the  cargo  could  be  repaired  at  Queenstown;  that  ship  and  cargo 
could  be  repair^,  and  cargo  sold  at  Swansea,  sixty  miles  short  of  Bristol ; 
that  ship  could  be  advantageously  repaired  and  cargo  sold  at  Bristol, 
though  there  was  no  evidence  as  to  whether  the  cargo  could  be  recon- 
ditioned there.  The  jury  found  the  master  had  acted  reasonably  and  the 
deviation  was  justifiable.  The  O.A.  refused  to  disturb  their  verdict,  and 
field,  that  under  the  circumstances  there  was  no  necessity  to  communicate 
with  the  cargo  owners  and  obtain  their  sanction  (/). 


Article  101. — Master's  Duty  to  take  care  of  Goods. 

The  master,  as  representing  the  shipowner,  has  the  duty 
of  taking  reasonable  care  of  the  goods  entrusted  to  him,  in 
doing  what  is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  e,g.  by  ventila- 
tion, pumping,  or  saving  goods  which  accident  has  exposed 
to  danger,  {g). 

He  has  also  the  duty  of  taking  reasonable  measures  to 
prevent  the  loss  or  deterioration  of  the  goods  even  by  reason 
of  accidents,  for  the  necessary  effects  of  which  the  shipowner 
is  by  reason  of  the  bill  of  lading  under  no  liability,  and  the 
shipowner  will  be  liable  (A)  for  any  neglect  of  such  duty  by 
the  master  (g). 

The  place,  the  season,  the  extent  of  the  deterioration,  the 


(/  )  PMp8,  James  &  Co.  r.  /////  (1891),  1  Q.  B.  605. 

(^)  Notara  v.  Henderson  (1872),  L.  R.  5  Q.  B.  346  ;  7  Q.  B.  225,  per  Willea,  J., 
at  p.  235;  Trmson  v.  Dent  (1853),  8  Moore  P.  C.  419;  Australasian  Navigation 
Co.  V.  Morse  (1872),  L.  R.  4  P.  C.  222.  Cf.  Garriook  v.  Walker  (1873),  1  Sc.  Sess. 
Cases,  4th  Ser.  100 ;  Adam  r.  Morris  (1890),  18  Sc.  Seas.  Cases,  153 ;  Phelps 
James  4r  Co.  r.  Hill  (1891),  1  Q.  B.  605.  The  master  is  entitled  to  estimate  the 
extent  of  delay  to  the  adventure  by  the  probabilities  of  the  case,  and  if  he  is 
justified  by  them  in  not  incurring  the  delay,  he  will  not  afterwards  be  held  liable 
because  his  expectations  are  falsified  by  events:  The  Savona  (1900),  P.  252. 
For  a  discussion,  whether  in  case  of  wreck  of  the  ship,  the  shipowners  may 
charge  for  the  services  of  agents  in  saving,  conditioning,  and  forwarding  the 
goods,  see  Rose  v.  Bank  of  Australasia  (1894),  A.  C.  687. 

(A)  This  is  not  like  the  authority  to  tranship,  a  power  for  the  benefit  of  the 
shipowner  only,  to  secure  his  freight:  De  Cuadra  v.  Suxmn  (1864),  16  C.B., 
N.S.  772. 
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opportunities  at  band,  the  interests  of  other  persons  in  the 
adventore  whom  it  might  be  unfair  to  delay  for  the  sake  of 
that  part  of  the  cargo  in  peril,  all  the  circumstances  affect- 
ing risky  trouble,  delay,  and  inconyenienoe  must  be  taken 
into  account  The  performance  of  the  duty  cannot  be  in- 
sisted on  if  it  involves  deviation,  but  reasonable  delays 
in  a  port  of  call  for  purposes  connected  with  the  voyage, 
though  not  necessary  to  its  completion,  will  not  amount  to 
deviation  (ff). 

As  the  master  has  to  exercise  a  discretionary  power,  his 
owner  will  not  be  liable  unless  it  is  a£Srmatively  proved 
that  the  master  has  been  guilty  of  a  breach  of  duty  (g). 

Semble,  the  master  will  have  a  lien  on  the  goods  for  any 
expenses  incurred  in  the  performance  of  such  duty  (t). 

Case. — ^F.  shipped  beans  on  the  5.  on  a  yoyasce  to  Z.,  the  bill  of  lading 
giving  leave  to  call  at  ports  on  the  voyage.  The  vessel  called  at  Y.,  and  on 
her  way  out  came  into  collision,  whereby  the  beans  were  damaged  by  salt 
water ;  she  put  back  to  Y.  The  wet  beans  might  have  been  warehoused 
and  dried  at  Y.,  with  material  benefit  to  them,  and  without  unreasonable 
de^ay  to  the  adventure.  The  ship  proceeded  to  L.  without  drying  them. 
Held,  tnat  the  shipowners  were  liable  to  F.  for  the  master's  failure  to  dry 
the  beans  (k). 


Article  102. — Master's  Power  to  sell  damaged  Ooods. 

The  condition  of  the  goods  may  be  such  that  immediate 
sale  is  the  wisest  course  in  the  interests  of  the  cargo  owner ; 
in  such  a  case  the  master,  if  he  cannot  communicate  with 
the  cargo  owner  and  receive  his  instructions,  will  be  bound 
to  sell  them  (J).  Such  a  condition  will  arise  if  the  master 
cannot  convey  the  goods  or  cause  them  to  be  conveyed  to 
their  destination  as  merchantable  articles,  either  at  all,  or 


(0  Hingston  v.  Wendt  (1876),  1  Q.  B.  D.  367.  See  per  Blackburn,  J.,  at 
p.  373. 

(k)  Notara  v.  Hendenon  (1872),  L.  B.  7  Q.  B.  225. 

(0  Australasian  S.  Nav.  Co.  v.  Morse  (1872X  L.  R.  4  P.  C.  222 ;  Acatos  v.  Bums 
(1878),  3  Ex.  D.  282 ;  Tronson  v.  Dent  (1853),  8  Moore,  P.  C.  419,  449,  ei  seq. ; 
Atlantic  Insurance  Co.  v.  ffuth  (1880),  16  Ch.  D.  474 ;  VUeritoom  v.  Chapman 
(1844),  13  M.  &  W.  230,  and  see  Articles  97,  98.  As  to  German  lav,  see  The 
August  (1891),  P.  328 ;  The  Industrie  (1894),  P.  58. 
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Mrithout  an  expenditure  clearly  exceeding  their  value  after 
their  arrival  at  their  destination  (m). 

Case  1. — ^Maize  was  shipped  on  a  voyage  from  X.  to  Z. ;  at  Y.,  an  inter- 
mediate port,  it  was  foxmd  neated  and  sprouting ;  the  master  transhipped 
it  into  lighters ;  and  informed  the  shipper's  agent  by  telegraph  on  March  10 
and  13  of  its  condition,  suggesting  that  it  could  not  be  carried  on.  He 
received  two  telegrams  in  reply  that  the  shipper  wished  the  grain  to  be 
forwarded.  ■  On  March  27  the  captain  telegraphed  again :  **  Have  held 
survey,  which  reports  grain  unfit  for  shipment :  will  be  sold  to-morrow  by 
public  auction ; "  and  it  was  sold  on  the  28th.  The  sale  was  a  prudent 
measure,  but  not  one  of  such  urgent  necessity  as  to  give  no  time  or  oppor- 
tunity for  communicating  with  the  owners.  Held,  that  no  case  was  made 
out  entitling  the  master  to  sell,  as  he  was  bound  to  have  waited  the  result 
of  bis  communication  of  the  proposed  sale  to  the  owner  (n). 

Case  2. — The  ship  i?.,  with  a  mixed  cargo  of  metal  and  perishable 
articles,  was  wrecked,  on  April  19,  in  Algoa  Bay,  fifty  miles  from  Port 
Elizabeth.  The  C!onsul  there,  on  April  22,  advised  the  captain  to  sell  the 
ship  and  cargo,  which  he  did  on  April  30.  The  captain  did  not  go  to 
P.E.,  or  make  any  attempt  to  raise  money  for  salvage,  or  to  induce  others 
to  attempt  the  salvage.  He  had  no  funds  in  his  hands.  There  was  con- 
flicting evidence  as  to  whether  such  attempts,  if  made,  would  have  been 
successful,  but  much  evidence  that  the  course  adopted  was  the  most 
prudent.  Hddy  that  no  necessity  for  the  sale  existed,  such  as  would 
make  the  master  the  agent  of  the  cargo  owner  to  effect  a  sale,  and  that 
the  sale  must  therefore  be  rescinded  (o). 


Artide  103. — Master^a  Power  of  Transhipment. 

Where  an  English  vessel  (p)  in  which  goods  are  shipped 
is  hindered  by  excepted  perils  from  completing  the  contract 
voyage,  if  the  obstacle  can  be  overcome  by  reasonable 
expenditure  or  delay,  the  shipowner  must  do  his  best  to 
overcome  it.  It  is  only  where  excepted  perils  render  the 
completion  of  the  voyage  physically  impossible  or  so  clearly 
unreasonable  as  to  be  impossible  in  a  business  point  of  view 

(m)  Atlantic  Inturance  Co.  v.  ffuth  (1880),  v.  8.  at  p.  481.  As  to  the  person 
liable  for  unjustifiable  sale  by  master,  see  Wagstaff  v.  Anderson  (1879),  4  C.  P.  D. 
283,  and  Articles  2,  93. 

(n)  Acaios  y.  Bums  (1878),  3  Ex.  D.  282.  See  also  Australasian  S.  Nav,  Co.  r. 
Morse  (1872),  L.  R.  4  P.  C.  222,  cited  ante^  Article  98,  Case  3,  p.  214. 

(o)  Atlantic  Insurance  Co,  v.  ffuth  (1«80),  16  Ch.  D.  474.  The  sale  was 
rescinded  as  inralid  by  the  law  of  the  ccyintry  where  it  was  made ;  if  it  had 
been  valid  by  that  law,  though  invalid  by  English  law,  it  could  not  ha?e  been 
rescinded,  though  the  captain  would  be  responsible  to  the  owners  of  the  cargo  for 
an  improper  sale ;  Cammell  v.  Sewell  (I860),  5  H.  &  N.  728. 

(p)  See  Article  7;  The  Bahia  (1864),  B.  &  L.  292;  The  Express  (1872), 
L  K.  3  A.  &  E.  697. 
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that  the  shipowner  is  justified  in  throwing  up  the  voyage 
without  the  consent  of  the  charterer  or  shipper  {q). 

Where  the  shipowner  is  prevented  from  completing 
the  contract  voyage,  by  perils  which  cannot  be  overcome 
in  a  reasonable  time,  or  damage  which  cannot  be  repaired  at 
a  reasonable  expense,  he  is  not  bound  either  to  repair  or 
tranship ;  (r)  though,  if  he  elects  to  do  neither,  he  must  hand 
over  his  cargo  to  the  cargo  owner  («)  freight  free,  or,  if  the 
cargo  owner  is  not  present  to  receive  it,  the  master  must 
act  for  the  best,  and  as  the  cargo  owner's  agent,  unless  he 
can  consult  him.  He  has,  however,  the  right  to  earn  his 
freight  either  by  repairing  his  own  ship  and  proceeding  to 
the  port  of  destination,  or  by  transhipping  the  goods  into 
another  vessel  to  be  forwarded  thither  (^),  and  he  may 
delay  the  transit  a  reasonable  time  for  either  of  these 
purposes  (u). 

In  case  of  justifiable  transhipment  by  the  master  as  agent 
for  the  shipowner,  the  cargo  owner  will  be  bound  to  pay 
the  full  freight  originally  contracted  for,  though  the  trans- 
shipment was  effected  by  the  shipowner  at  a  smaller 
freight  («). 

Semble,  that  the  master  cannot,  without  express  authority, 
bind  the  cargo  owner  to  more  unfavourable  terms  in  the 
contract  of  transhipment,  as  by  wider  exceptions  (y),  or  to 
pay  a  larger  freight  than  that  originally  contracted  for, 
unless  communication  with  the  cargo  owner  was  impossible, 
and  forwarding  the  cargo  on  such  terms  would  appear  to 

(9)  Aaaicuraxioni  y.  Bessie  Morris  8.8.  Co,  (1892X  1  Q.  B.  at  p.  581 ;  in  C.  A. 
(18i)2),  2  Q.  B.  652.    See  also  The  8av<ma  (1900),  P.  S52. 

(r)  In  ShipUm  v.  Thornton  (1838),  9  A.  &  £.  314,  the  point  wat  mnoh  dis- 
cussed whether  it  was  not  the  duty,  as  well  as  the  right,  of  the  master  to 
tranship  the  goods,  if  opportunity  offered.  The  point  was  not  determined,  and 
does  not  seem  to  hare  been  expressly  decided.  But  on  general  principles  (see 
Article  30),  it  would  seem  that  there  is  no  such  duty. 

(s)  See  per  Bowen,  L.  J.,  in  8vendsen  v.  Wailaoe  (1884X  13  Q.  B.  D.,  at  p.  88. 

(0  See  per  Lawrence,  J.,  in  Cook  v.  Jennings  (1797),  7  T.  R.  381,  at  p.  385, 
and  per  Lindley,  J.,  in  mil  v.  WUson  (1879),  4  C.  P.  D.  329,  at  p.  333;  De 
Cuadra  v.  8u>ann  (1864),  16  C.  B.  N.S.  772. 

(u)  The  Bahia  (1864),  B.  and  L.  292 ;  The  Sobhmsten  (1866),  L.  R.  1  A.  &  E. 
293;  Cargo  ex  G^o^om  (1863),  B.  ft  L.  167;  The  Gratitudine  (ISOl),  3  C.  Rob. 
240 ;  Shipton  ▼.  ihomton  (1838),  1  P.  &  D.  216,  231,  et  seq. 
^    (a?)  Shipton  r.  Thornton^  vide  supra;  The  Bemina  (1886),  12  P.  D.  36. 


(y)  The  Bemina  (1886),  12  P.  D.  36. 
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a  reasonable  man  to  be  the  most  beneficial  course  in  the 
interests  of  the  cargo  (z). 

If  the  hindrance  of  the  ship's  voyage  is  not  caused  by 
excepted  perils,  the  shipowner  is  not  entitled  as  of  right  to 
tranship  on  his  own  account  on  terms  more  onerous  to  the 
shipper  than  the  original  contract^  (though  he  may  be  bound 
to  do  so  on  account  of  the  cargo  owner) ;  but  he  is  liable 
for  delay  or  failure  to  deliver  (a). 

Case  1. — F.  shipped  goods  on  board  the  S,  at  a  named  freight  for  a 
voyage  from  X.  to  Z. :  on  the  voyage,  at  Y.  the  necessity  for  transhipment 
arose,  and  the  master  made  a  contract  for  the  forwarding  of  the  goods  to 
Z.  at  a  freight,  which,  together  with  'pro  rata  freight  from  X.  to  Y.,  was 
less  than  the  original  freight  agreed  upon.  On  arrival  at  Z.  F.  refused  to 
pay  more  than  such  pro  rata  and  forwarding  freight.  Hdd^  that  he  was 
bound  to  pay  the  freight  originally  agreed  upon  Qi), 

Case  2. — A  shipowner  carried  goods  under  a  contract  of  affreightment, 
which  did  not  except  negligence  of  the  master  and  crew.  The  ship  was 
so  injured  by  the  negligence  of  her  master  as  to  be  unable  to  complete  the 
voyage ;  and  the  master  thereupon  transhipped  the  cargo  into  another 
vessel  under  a  contract  containing  an  exception  of  negligence  of  the 
master  and  crew.  Such  vessel  was  lost  by  negligence  of  the  master  and 
crew.  Eeldf  that  the  transhipment  being  for  the  benefit  of  the  ship- 
owner, he  could  not  bind  the  cargo  owner  by  more  onerous  exceptions, 
and  was  therefore  liable  for  the  loss  (c). 

Case  3. — A  ship  chartered  by  C.  to  proceed  to  London,  ran  ashore  near 
Gibraltar.  Ship  and  cargo  were  damaged ;  the  ship  was  repaired  in  six 
weeks  at  a  cost  of  £700,  and  proceeded  to  the  United  Eangdom  with 
another  cargo.  Some  of  the  original  cargo  was  sold,  some  with  the 
consent  of  its  owners  was  transhipped ;  the  latter  cargo  could  have  been 
canied  to  London  in  the  repaired  ship  without  unreasonable  delay,  and  G. 
never  consented  to  the  origmal  voyage  being  abandoned.  Edd^  that  the 
shipowner,  if  he  could  repair  within  a  reasonable  time  and  at  a  reasonable 
cost,  was  bound  to  remedy  the  effect  of  the  excepted  perils,  and  carry  on 
the  cargo  in  the  same  ship  (cQ. 


Article  104. — Master's  Power  of  raising  Money  on  Cargo. 

The  master  will  be  entitled  to  raise  money  on  the  cargo, 
to  enable  him  to  complete  the  contract  voyage,  if  such  course 

(«)  Gibbs  V.  Grey  (1857),  2  H.  &  N.  22,  where  it  was  held  that  the  master  had 
no  power  to  bind  the  ooniignee  to  ship  a  full  cargo,  or,  semblef  to  pay  a  higher 
freight  than  that  current  at  the  time;  and  see  Qjrgo  ex  Argos  (1873),  L.  R. 
5  P.  C.  134,  at  p.  165 ;  Shipton  v.  Thornton^  vide  infra,  at  p.  234. 
(a)  Shipton  v.  Thornton^  vide  infra  ;  The  Bemina,  vide  infra, 
(6)  Shipton  Y.  Thornton  (1838).  1  P.  &  D.  216.  See  Matthews  t.  Gibbs  (1860), 
30  L.  J.  Q.  B.  55. 

(c)  The  Bemina  (1886),  12  P.  D.  36. 

(d)  Assicuraziom  v.  Bessie  Morris  S.S.  Co,  (1892);  2  Q.  B.  652^  , 
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is  the  moBt  beneficial  for  the  cargo  owner,  when  the  master 
cannot  obtain  money  in  any  other  way,  and  if  the  cargo 
owner  cannot  be  communicated  with,  or,  being  communi- 
cated withy  omits  to  give  any  instructions  whateyer. 

Honey  may  be  so  raised  either :  (1.)  by  a  sale  of  part  of 
the  cargo  (a) ;  in  which  case  the  goods  owner  may  either 
treat  the  proceeds  of  the  sale  as  a-loan  to  the  shipowner ;  or, 
if  the  vessel  reaches  her  destination,  he  may  claim  an  in- 
demnity against  any  loss  occasioned  to  him  by  the  sale,  but 
in  the  latter  case  he  must  pay  the  freight  which  would  have 
been  earned  if  the  goods  sold  had  been  carried  to  their 
destination  (/).  (2.)  By  a  loan  on  the  special  security  of  the 
cargo,  analogous  to  a  bottomry  bond  (/). 


Article  105. — Bottomry. 

By  English  law  {g)  the  master  as  agent  of  the  cargo 
owner  has  authority  to  bind  the  cargo  by  a  bottomry  bond 
as  security  for  advances  made  to  him,  when  such  advances 
are  necessary  in  the  interests  of  the  cargo  (h\  and  when  it  is 
either  impossible  to  communicate  with  the  cargo  owner  and 
receive  his  instructions  within  such  a  time  as  will  afford  any 
reasonable  prospect  of  success  in  protecting  the  cargo  (t),  or 


(c)  See  Hopper  v.  Bwnms  (1876),  1  a  P.  D.  137,  and  Articles  97,  98. 

(/)  See  Article  143  on  Freight.  This  contract  is  sometimes  known  as  fvt/xm- 
dcfiia^  on  which,  see  Bu9k  v.  Fearon  (1803),  4  East,  319;  Qhver  r.  Black  (1763), 
3  Burr.  1394;  The  Sultan  (1859),  Swabey,  504. 

(g)  The  law  by  which  the  powers  of  the  master  to  bind  ship  and  cargo  by  a 
bottomry  bond  are  to  be  determined  is,  in  the  absence  of  express  evidence  of 
contrary  intention,  the  law  of  the  ship*s  Hag.     See  Article  7. 

(A)  The  Hamburg  (1864),  2  Moore,  P.  C.  N.S.  289 ;  The  Karnak  (1869),  L.  K. 

2  P.  C.  505 ;  The  Onward  (1873),  L.  R.  4  A.  &  E.  38,  at  p.  58 ;  The  Qratitudine 
(1801),  3  C.  Rob.  240;  The  Faithful  (1862),  31  L.  J.  Adm.  81;  Wallace  t. 
Flelden  (1851),  7  Moore,  P.  C.  398.  Dymond  v.  Soott  (1877),  5  Sc  Sess.  C, 
4th  Ser.  196.  When  the  master  has  bound  the  cargo  without  authority,  the 
cargo  owner  can  recover  from  the  shipowner  any  sums  he  has  had  to  pay  to 
obtain  the  cargo,  on  an  implied  contract  of  indemnity :  Benson  v.  Duncan  (1849), 

3  Ex.  644,  and  see  Article  97.  A  hypothecation  note  beyond  the  master's 
authoritv  may  yet  create  a  personal  liability  on  the  shipowner,  the  hypothecation 
being  rejected :  Aseicuragioni  v.  Beseie  Morris  8.8.  Oo.  (1892),  1  Q.  B.,  at  p.  575. 

(0  The  Onu?ard,  v.  s. ;  The  Bonaparte  (1853),  8  Moore,  P.  C.  459 ;  The  Ham- 
burg, V.  s. ;  The  Olivier  (1862),  Lush.  484 ;  The  Lizzie  (1868),  L.  R.  2  A.  «j  E, 
254;  The  Panama  (1870),  L.  R.  3  P.  C.  199. 
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when,  a  proper  commnnication  (Jc)  of  the  necessity  of  raising 
money  by  bottomry  haying*  been  made  to  the  cargo  owner, 
he  has  omitted  to  send  any  instructions  to  the  master  (J). 

It  is  essential  to  a  bottomry  bond  that  there  should  be  a 
maritime  risk  involved,  i,e,  that  the  money  advanced  should 
only  be  payable  if  the  ship  or  cargo  arrives  safely  at  its 
destination  {m) ;  and  that  it  should  not  be  merely  an  advance 
on  the  personal  credit  of  the  master,  goods  owner,  or  ship- 
owner (n).  If  there  is  a  maritime  risk  involved,  the  absence 
of  maritime  interest,  and  the  presence  of  collateral  stipu- 
lation as  to  repayment,  or  the  insurance  of  the  loan  do 
not  present  the  instrument  from  being  a  valid  bottomry 
bond  (o). 

Deviation  from  the  voyage  described  in  the  bond  without 
consent  of  the  lender  makes  the  sum  advanced  at  once 
payable  (p). 

Case, — A.,  owner  of  the  ship  i?.,  l}iDg  at  X.,  gave  B.  the  followiog 
document :  *'  In  consideration  of  N.  advancing  me.  A.,  £600  for  necessaries 
supplied  to  the  ship  E,B,^  I  undertake  to  return  them  the  whole  amount 
so  advanced  me  with  interest  and  charges  on  the  return  of  the  B,  from  her 
present  voyage.  B.  is  also  authorised  to  cover  the  said  amount  advanced 
me  by  insurance  on  ship  oat  and  home  at  my  cost.  Eeld^  that  this  was 
not  a  bottomry  bond,  as  there  was  no  maritime  risk,  but  an  alternative 
security  for  the  lender,  viz.  either  the  personal  liability  of  A.  if  the  ship 
returned,  or  the  policy  of  insurance  if  she  were  lost  (^). 


(A)  Afl  to  what  is  a  proper  commanication,  see  Kleimoort  v.  Coisa  Marittima 
of  Genoa  (1877),  2  App.  C.  156  ;  The  Onward,  v.  «. ;  The  Bonaparte,  v,  s.,  and 
Article  98. 

(I)  The  Bonaparte,  vide  suprci. 

(m)  The  Indomitable  (1859),  Swabej,  446;  Staivhank  v.  Shepard  (1858),  13 
C.  B.  418;  The  ffeinrich  Bjom  (1885),  10  P.  D.  44  (C.A.);  MUler  v.  J'olter 
(1875),  8  Sc  Sess.  C.  105.  Nothing  can  be  hypothecated,  except  something 
which  is  in  danger  of  perishing  by  maritime  risk  daring  the  time  the  bond  is 
running.  Therefore,  cargo  not  yet  shipped  cannot  be  pledged :  The  Jonathan 
Qoodhue  (1858),  Swabey,  355.  Nor  can  cargo  which,  having  been  shipped  in 
another  ship,  has  been  bamt :  The  Sultan  (1859),  Swabey,  504.  If  part  of  the 
cargo  is  lost  on  the  voyage,  the  owners  of  the  cargo  will  be  freed  from  a  pro- 
portionate part  of  the  s'om  secared  by  the  bond :  The  Sultan,  vide  supra.  Freight 
to  be  earned  on  a  subsequent  voyage  is  not  the  subject  of  bottomry:  The 
Staffordshire  (1872),  L.  R.  4  P.  C.  194. 

(n)  Busk  V.  Fearon  (1803),  4  East,  319  ;  The  Benrich  Bjom,  vide  supra.  The 
fact  that  bills  are  given  as  a  collateral  security  does  not  necessarily  invalidate 
the  bond :  The  Onioard,  vide  supra ;  The  Staffordshire,  vide  supra,  Cf.  Miller  v. 
Potter,  V.  s.     The  Eaabet  (1899),  P.  241. 

(o)  The  Baabet  (1899),  P.  295 ;  The  Dora  Forster  (1900),  P.  241. 

(p)  London  dt  Midland  Bank  v.  Nielsen  (1895),  1  Com.  Cases,  18. 

Iq)  The  Heinrich  Bjom,  vide  supra. 
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Article  106. — Conditions  justifying  Bottomry. 

Whether  there  is  necessity  for  raising  money  on  the  cargo 
by  bottomry  must  depend  on  whether  any  arrangement 
more  beneficial  to  the  cargo  than  the  raising  of  money  on  it 
to  enable  the  voyage  to  be  prosecuted,  can  be  made  (r).  The 
foundation  of  the  master's  authority  to  bind  the  cargo  is 
the  prospect  that  such  a  course  will  be  the  one  most  bene- 
ficial to  the  cargo  owner  {s).  Thus  if  the  master  could 
obtain  money  on  his  personal  credit,  or  that  of  the  ship- 
owner {t\  or  if  there  is  an  agent  of  the  shipowner  within 
reach,  whom  he  has  not  consulted  (u),  his  authority  to  bind 
the  cargo  by  bottomry  will  not  arise.  The  question  will 
not  only  be,  was  there  a  necessity  for  bottomry  at  all,  but 
was  there  a  necessity  for  a  bond  for  that  amount ;  and  it 
will  not  avail  the  bond-holder  to  say  he  made  reasonable 
inquiries  if  the  amount  expended  is  in  fact  unnecessary  and 
unreasonable  (x). 

Where  communication  with  the  cargo  owner  is  reasonably 
practicable  the  master  must  lay  the  facts  before  him,  and 
ask  his  instructions  as  to  bottomry  before  acting.  It  is  not 
sufficient  merely  to  state  the  injuries  to  the  ship,  and  the 
need  of  repairs  or  other  steps  in  the  interest  of  the  cargo, 
without  a  statement  of  the  necessity  of  raising  money  by 
bottomry  (y).  If  the  cargo  owners  ask  for  further  informa- 
tion the  master  has  no  right  to  act  until  he  has  supplied 


(r)  Th€  Kamak  (1869),  L.  R.  2  P.  C.  505.  The  money  may  be  raised  to  free 
the  oargo  from  arrest  for  ealFage :  The  Sultan  (1859),  Swabey,  504. 

(0  The  Onwardy  L.  R.  4  A.  &  £.  38. 

It)  8oare$  r.  Bahn  (1838),  3  Moore,  P.  C.  1 ;  Ewthom  t.  Darling  (1836X 
1  Moore,  P.  C.  5.  The  fact  that  money  waa  advanced  before  the  bond  was  given 
is  immaterial  if  the  money  was  advanced  in  view  of  a  bond  being  given :  Th$ 
Lcnirel  (1863),  B.  A  L.  191. 

(u)  LyaU  v.  Hicks  (1860),  27  Beav.  616 ;  The  Muthful  (1862),  81  L.  J.  Adm. 
81.  Bat  an  advance  by  agents  of  the  shipowner  on  bottomry  is  not  invalid,  if 
they  refosed  to  advance  on  his  personal  credit,  and  gave  the  master  a  chance  of 
getting  money  elsewhere  :  The  Hero  (1817>  2  Dod.,  at  p.  144 ;  The  Staffordshire 
(1872),  L.  B.  4  P-  C,  at  p.  203. 

(x)  The  Pontida  (1884),  9  P.  D.  177.  As  to  various  items  for  which  bottomry 
may  be  justified,  see  The  Glenmanna  (1860)^  Lash.  115 ;  The  Edmond  (1861), 
Lush.  211. 

(y)  Wallace  v.  Fielden  (1851),  7  Moore,  P.  C.  398 ;  The  Onwardf  L.  R.  4  A.  E.  38. 
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such  farther  information,  if  such  farther  information  should 
have  been  supplied  at  first  (z). 


Artiele  107. — Jettison. 


The  captain  s  authority  to  jettison  goods  properly  stowed 
arises  in  cases  of  necessity  (a),  i.e.  where  a  prudent  man  in 
the  interest  of  the  adventure  would  take  such  a  course  (b). 

Where  such  necessity  arises  the  captain  in  making  the 
jettison  acts  as  agent  of  the  cargo  owner  (i) ;  if  no  such 
necessity  exists,  or  if  the  goods  jettisoned  were  improperly 
stowed,  e.g.  on  deck,  and  the  jettison  is  therefore  improper, 
the  captain  acts  only  as  the  agent  of  the  shipowner,  who  is 
liable  for  his  acts  (o)  unless  protected  by  exceptions  {d). 


Article  108. — Omeral  Average. 

All  loss  which  arises  in  consequence  of  extraordinary 
sacrifices  made  or  expenses  incurred  for  the  preservation  of 
the  ship  and  cargo  comes  within  general  average,  and  must 
be  borne  proportionably  by  all  who  are  interested  (e). 

To  give  rise^  to  a  claim  for  general  average  contri- 
bution (/): — 

1.  There  must  be  a  common  danger  {g). 


(z)  Kleinwort  v.  Cassa  MaritHma  (1877),  2  App.  a  156. 

Qa)  It  is  almoit  impossible  that  the  qaestion  of  commanicating  with  the  cargo 
owner  should  arise,  except  perhaps  in  a  case  of  stranding. 

(6)  Btu-ton  V.  Engliati  (1883^  12  Q.  B.  D.  218,  at  pp.  220,  223 ;  and  see 
Article  97. 

(c)  Bayai  Exchange  8.S.  Co.  v.  Dixon  (1886),  12  App.  C.  11 ;  Nexoall  v.  Royal 
Exchange  Steamship  Co.  (1885),  33  W.  R.  342,  868. 

(d)  E.g.  "  at  merchant's  risk  " :  Burton  v.  English,  vide  supra,  and  perhaps 
<'  negligence  of  master  in  navigating,  &c."    See  Articles  90,  110. 

(e)  Per  Lawrence,  J.,  in  Birkley  v.  Pr^^raw  (1801),  1  East,  220,  at  p.  228 ; 
see  alsop^  Brett,  M.R.,  in  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.,  at  p.  73.  As 
to  the  etymology  and  history  of  the  word  '*  average,"  see  Murray's  Dictionary, 
sub  fx>ce.  The  subject  of  general  average  is  so  entirely  in  the  hands  of  average 
adjusters,  and  so  ably  dealt  with  in  the  work  of  Mr.  Lowndes  that  I  have  not 
thought  it  necessary  to  treat  it  in  any  length  or  detail. 

(/)  Pirie  v.  Middle  Dock  Co.  (1881),  44  L.  T.  426. 

((f)  See  WcUthew  v.  Mavrojani  (1870),  L.  R.  5  Ex.  116.  Royal  Mail  Co.  v. 
Bank  of  Rio  (1887),  19  Q.  B.  D.  362.  It  is  not,  however,  necessary  that  there 
should  be  a  contribution  legally  recoverable  to  make  the  act  giving  rise  to  the 
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2.  There  must  be  a  necessity  for  a  sacrifice  (/). 

3.  The  sacrifice  must  be  voluntary  (A). 

4.  It  must  be  a  real  sacrifice,  and  not  a  mere  destruction 
and  casting  off  of  that  which  had  become  already  lost  and 
consequently  of  no  value  Qi). 

5.  There  must  be  a  saving  of  the  imperilled  property 
through  the  sacrifice  (/). 

6.  The  common  danger  must  not  arise  through  any 
default  for  which  the  interest  claiming  a  general  average 
contribution  is  liable  in  law  (t). 

Note, — The  office  of  the  bill  of  lading  is  to  provide  for  the 
rights  and  liabilities  of  the  parties  in  reference  to  the  contract 
to  carry,  and  it  is  not  concerned  with  liabilities  to  contribution 
in  general  average  whore  a  loss  has  been  occasioned  by  a 
sacrifice  properly  made  for  the  general  benefit  (Js).  But 
express  clauses,  such  as  ''General  average  payable  according 
to  York  Antwerp  Bules,  1890,"  may  vary  liability  for  general 
average ;  and  the  presence  of  the  negligence  clause  in  the  bill 
of  lading  may  enable  the  shipowner  to  recover  general  average 
contribution  for  sacrifices  rendered  necessary  by  the  negliffenoe 
of  his  master,  though  without  such  a  clause  he  could  not  (t). 

The  clause  '*  not  to  be  liable  for  any  damage  capable  of  beiog 
covered  by  insurance  "  does  not  free  the  shipowner  from  liability 
to  general  average  contributions  (Ic), 


Article  109. — Classes  of  Oeneral  Average  Loss. 

The  following  sacrifices  or  expenses  may  give  rise  to  a 
claim  for  a  general  average  contribution : — 

contribution  a  general  arerage  act.  Where  ship,  cargo  and  freight  belong  to 
the  same  owner,  to  that  no  legal  claim  for  contribution  arises,  a  volnntarj 
sacrifice  to  sare  them  may  yet  be  a  general  average  act,  gi?ing  rise  to  a  claim 
on  underwriters  for  a  general  average  loss :  Montgomery  t.  Indemnity  Ins,  Co, 
(1902\  1  K.  B.  734  (CJl.).  Semble,  that  a  sacrifice  by  the  owner  of  a  seeking  ship 
in  ballast  is  not  a  general  average  act,  there  being  only  one  interest. 

(A)  Shepherd  ▼.  Kottgen  (1877),  2  C.  P.  D.  685.  The  sacrifice  is  voluntary 
even  when  it  is  made  by  order  of  the  port  authorities,  the  master  assenting,  if  it 
was  made  for  the  benefit  of  ship  and  cargo.  Papayanni  v.  Qrampian  S.8.  Co. 
(1896),  1  Com.  Cases,  448 ;  probably  not  if  for  the  benefit  of  other  ships. 

(0  Strang  v.  Scott  (1889),  14  App.  a,  at  p.  608;  Schlois  v.  fferiot  (1863), 
14  C.  B.,  N.S.  59.  Thus  in  The  Carron  Park  (1890),  15  P.  D.  203,  the  shipowner 
succeeded  in  recovering  a  general  average  contribution  for  expenditure  occasioned 
by  the  negligence  of  his  servants,  from  liability  for  which  he  was  protected  by  an 
exception  in  the  bill  of  lading.  This  case  was  approved  by  the  C.  A.  in  Milium 
V.  Jamaioa  Fruit  Co,  (1900),  2  Q.  B.  540. 

(A)  Per  Lush,  J.,  in  Schmidt  v.  Boyai  Mail  S.S.  Co,  (1876),  45  L.  J.  Q.  B.  646. 
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I.  Sacrifices — 1.  of  cargo: 

(a.)  By  jettison  : 

(6.)  By  fire,  directly  or  indirectly : 

(c.)  By  sale,  or  other  sacrifice  of  value  (I) : 

2.  of  ship  or  tackle : 

8.  of  freight. 

II.  Expenditure  on  ship  in  replacing  a  general  average 

loss,  or  in  a  port  of  refage. 


Article  110. — Jettison  of  Cargo. 

Where  cargo  stowed  in  a  proper  part  of  the  ship  is  pro- 
perly jettisoned  for  the  common  good,  its  owner  is  entitled 
to  a  general  average  contribution  from  the  other  interests 
in  the  adventure ;  i.e.  the  ship,  the  freight,  and  the  rest  of 
the  cargo  (m).  He  can  enforce  this  clause  either  by  a  direct 
action  against  each  of  the  owners  of  ship  or  cargo  (n),  or 
by  claiming  through  the  master,  who  is  his  agent  for  that 
purpose,  a  lien  on  each  parcel  of  goods  saved  to  satisfy  its 
proportionate  liability  (m).  An  interest  whose  fault  has  led 
to  the  jettison  is  not  entitled  to  a  general  average  contribu- 
tion in  respect  thereof,  but  innocent  owners  of  cargo  jetti- 
soned in  consequence  of  the  fault  of  another  interest  are  not 
thereby  deprived  of  their  remedy  (m). 

Cargo  stowed  on  deck  (which  is  not  a  usual  or  proper 
place  of  stowage),  if  jettisoned,  does  not  give  rise  to  a 
general  average  contribution  from  the  other  interests  in  the 
adventure,  unless  it  is  so  stowed  in  pursuance  of  a  recognised 
custom  of  the  trade  or  port,  or  by  consent  of  all  the  other 
interests  in  the  adventure  (o). 

(0  As  iQ  Anglo  Argentine  Co.  v.  Temperleg  (1899),  2  Q.  B.  403,  where  cattle 
were  diminished  in  valae  by  the  shipowner's  patting  into  an  infected  port  to  repair 
sea  damage. 

(m)  Strang  v.  Scoit  (1889),  14  App.  C.  601,  606.  But  see  note  (0,  p.  228. 
See  Articles  90, 108,  supra;  as  to  the  amount  of  the  contribution,  see  Fletcher  v. 
Alexander  (1868),  L.  K.  3  C.  P.  375. 

(n)  Dcbaon  v.  Wileon  (1813),  3  Camp.  484. 

(o)  Strang  v.  Soott  (1889),  14  App.  C,  at  p.  608 ;  Wright  7.  Marvoood  (1881), 
7  Q.  B.  D.  62,  at  p.  67.  Such  a  custom  was  proved  in  BtMion  v.  Englieh  (1883), 
12  Q.  B.  D.  218  (C.A.),  and  in  Qouid  y,  Oliver  (1837),  4  Bing.  N.  C.  134;  it  also 
exists  in  the  coasting  trade ;  it  was  not  proved  in  Newall  v.  Exchange  Shipping 
Co.  (1885),  33  W.  K.  342,  868. 
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If  the  cargo  is  shipped  on  deck  by  agreement  of  the  ship- 
owner,  and  in  the  absence  of  a  custom  so  to  load,  the  owner 
of  such  cargo,  if  jettisoned,  has  no  right  to  a  general  average 
contribution  either  against  other  cargo  owners,  or  against 
the  shipowner  and  person  entitled  to  the  freight,  if  there 
are  other  cargo  owners  (jp) ;  such  a  jettison  may  give  rise  to 
such  a  contribution  from  the  ship  and  freight,  if  there  are 
no  other  cargo  owners  (j),  even  though  such  cargo  according 
to  the  charter  is  to  be  carried  ''  at  merchant's  risk  "  (r). 

The  clause  **  at  merchant's  risk  '*  covers  liability  for  im- 
proper jettison,  resulting  from  acts  of  the  crew  done  as  the 
servants  of  the  shipowner;  but  not  for  a  proper  jettison, 
which  is  made  by  the  captain  as  agent  of  the  cargo  owner  (r). 
If  the  goods  are  stowed  on  deck  without  the  merchant's 
consent,  or  a  binding  custom  so  to  stow,  and  are  then  jetti- 
soned, the  shipowner  will  be  liable  for  such  a  jettison  as 
a  breach  of  his  contract  to  carry  safely  (s). 

Case  1. — F.  shipped  in  A.'8  ship  twenty-six  pieces  of  timber.  There  was 
a  custom  in  the  timber  trade  to  carry  lumber  on  deck.  P.'s  goods  were 
placed  on  deck,  and  were  properly  jettisoned.  Beld,  that  F.  was  entitled 
to  a  general  average  contrioution  from  ship  and  freight :  Semhle,  also  from 
cargo  (t). 

Case  2.~C.  F.  shipped  in  A.'s  ship  a  full  cargo  of  timber^  under  a  charter, 
whereby  C.  F.  was  to  provide  "  a  full  cargo  of  timber,  including  a  deck 
load."  On  the  voyage  the  timber  on  deck  was  properly  jettisoned.  Held, 
C.  F.  was  entitled  to  recover  a  contribution  to  his  loss  from  A.  (i^). 

Case  3. — F.  shipped  cattle  on  A.'s  ship,  agreeing  they  should  be  carried 
on  deck :  there  were  other  owners  of  cargo.  On  the  voyage  the  cattle  were 
properly  jettisoned.  Held,  that  F.  was  not  entitled  to  a  general  average 
contribution  either  against  A.  or  against  the  other  cargo  owners  (as). 

Case  4. — F.  shipped  timber  on  A.'s  ship,  which  was  not  a  general  ship, 
under  a  charter,  **  the  steamer  shall  be  provided  with  a  deck-load  if  required 
at  full  freight,  but  at  merchant's  risk."  There  was  a  custom  to  carry  such 
timber  on  deck :  on  the  voyage  the  deck  timber  was  properly  jettisoned. 


(p)  Wright  v.  Manvood,  vide  supra  ;  not  so,  if  there  is  a  custom  so  to  load ; 
QoM  V.  Oliver^  tide  supra, 

(g)  Johnswi  v.  Chapman  (1865),  19  C.  B.,  N.S.  663 ;  discussed  in  Wright  v. 
Marvoood  (1881),  7  Q.  B.  D.,  at  p.  69. 

(r)  Burton  v.  English,  vide  supra  at  p.  220,  bnt  see  Mitchell  v.  X.  and  Y,  By. 
Co.  (1875),  L.  R.  10  Q.  B.  256 ;  and  see  Articles  95,  107. 

(f)  Boyal  Exchange  S,S,  Co.  v.  Dixon  (1886),  12  App.  C.  11 ;  Newall  v,  Hoyal 
Exchange  Steamship  Co.  (1885),  33  W.  R.  868 ;  see  also  per  Lush,  L.J.,  in 
Schmidt  y.  Royal  Mail  Co.  (1876),  45  L.  J.  Q.  B.  646,  at  p.  648.^ 

(t)  Gouid  v.  Oliver  (1837),  4  Bing.  N.  C.  134. 

(u)  Johneon  r.  Chapman  (1865),  19  C.  B.,  N.S.  563. 

(jc)  Wright  v.  Marvoood  (1881).  7  Q.  B.  D.  62. 
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Eddf  that  F.  was  entitled  to  a  general  average   contribution  from 
A.  (y> 

Case  6. — Cotton  was  shipped  by  F.,  under  bills  of  lading,  excepting 
*'  jettison  '*  and  '*  stranding.*'  Some  of  Uie  cotton  was  stowed  on  deck ;  the 
ship  stranded,  and  the  deck  cotton  was  properly  jettisoned.  An  attempt 
to  prove  a  custom  to  stow  on  deck  fsdled.  Edd^  that  the  cargo  owner  was 
entitled  to  recover  the  full  value  of  the  cotton  from  the  shipowner  (s) 


Artide  111. — Ca/rgo  damaged  hy  Fire,  direeUy  or  indirecUy. 

Damage  to  the  cargo  by  pouring  water  on  it  (a),  or  by 
scuttling  the  ship  to  extinguish  fire,  or  by  burning  it  instead 
of  fuel  for  the  engines  to  avert  the  loss  of  ship  and  cargo  (b), 
gives  rise  to  a  claim  for  general  average  contribution  by  the 
owner  of  the  cargo  destroyed  or  damaged  (e). 

Case, — F.  had  shipped  wire  on  board  the  5.  to  be  carried  to  Z.  The  8. 
arrived,  and  proceeded  to  discharge  her  cargo ;  about  100  tons  remained 
on  board,  including  the  plaintiffs  wire,  when  a  fire  broke  out,  which  was 
extiDguished  by  pouring  water  into  the  hold,  whereby  the  wire  was 
damaged.  Eddy  that  F.  was  entitled  to  a  general  average  contribntion 
from  the  owner  of  the  S.  (c). 


Article  112. — Sale  of  Cargo,  or  other  Saerifiee  of  its  Value. 

Sale  of  part  of  the  cargo  to  furnish  money  for  repairs  to 
enable  the  ship  to  prosecute  the  voyage  (d),  or  to  release  the 
master  from  arrest  that  he  may  prosecute  the  Toyage  (e),  will 
only  give  rise  to  a  claim  for  general  average  against  the  rest 
of  the  cargo,  if  such  cargo  can  be  carried  on  in  no  other  way. 


(y)  Burton  v.  Bngliih  (1883),  12  Q.  B.  D.  218. 

(g)  Royal  Exchange  Steamship  Co.  r,  Dixon  (1886),  12  App.  0. 11, 

(a)  Papayanni  v.  Chxunpian  8.8.  Co,  (1896),  1  Com.  Cafes,  448. 

(b)  Waifordr.  Qalindez  (1897),  2  Com.  Cases,  137.  If  the  ship  was  insaffidentlj 
supplied  with  fael  at  starting,  the  owner  of  the  cargo  burnt  will  be  entitled,  in 
the  absence  of  appropriate  exceptions  in  the  contract  of  affreightment,  to  recover 
its  fnU  Talue  from  the  shipowner,  while  in  consequence  other  owners  of  cargo 
will  not  be  liable  to  contribute  to  general  arerage  :  Robinson  v.  Price  (1876),  2 
Q.  B.  D.  91,  295 ;  The  Vortigem  (1899),  P.  140. 

(o)  Whitccross  Wire  Co,  v.  Savill  (1882),  8  Q.  B.  D.  653  ;  in  which  the  Court 
of( Appeal  for  the  first  time  decided  this  question,  which  they  had  left  undecided 
in  Stetoart  y.  West  India  8,8  Co.  (1873),  L.  R.  8  Q.  B.  362.  See  also  Achard 
V.  Ring  (1874),  31  L.  T.  647.  As  exception  <*  fire  on  board  "  in  the  bill  of  lading 
will  not  relieve  the  owner  from  liability  for  general  average  contribution  to  the 
owner  of  goods  damaged  by  water  used  in  extinguishing  such  fire :  8chm%dt  v. 
Royal  Mail  8.8.  Co.  (1876),  45  L.  J.  Q.  B.  646. 

(<0  Hallett  V.  Wigram  (1850),  9  C.  B.  580. 

<0  Ddbson  v.  Wilson  (1813),  3  Camp.  480. 
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and  it  is  more  beneficial  to  the  cargo  to  be  carried  on  than 
to  stay  where  it  is  {d) :  any  other  kind  of  sale  will  only  give 
rise  to  a  personal  claim  against  the  shipowner  (/). 

The  YcJue  of  a  cargo  may  be  sacrificed  in  whole  or  part  in 
other  ways,  as  where  patting  into  a  port  of  refuge  renders  it 
illegal  to  land  the  cargo  at  its  port  of  destination,  as  in  the 
case  of  cattle  touching  at  an  infected  port  The  loss  of 
yalue  due  to  such  a  sacrifice  is  made  good  in  general 
average  (^). 


Artide  llS.^-Sacrifiee  of  Ship,  Maohinery,  or  Tackle. 

Sacrifice  of  ship,  machinery,  or  tackle,  necessary  for  the 
safety  of  the  whole  adventure,  and  not  incurred  in  carrying 
out  the  shipowner's  original  contract,  will  give  rise  to  a 
general  average  contribution  (A),  unless : — 
(1.)  The  thing  sacrificed  was  at  the  time  in  such  a  con- 
dition that  it  would  have  been  certainly  lost,  even 
if  the  rest  of  the  adventure  was  saved,  as  when  a 
mast  is  cut  away,  which  is  either  certain  to  go 
overboard,  or  has  already  gone  overboard  and  is 
hanging  as  a  wreck  (i),^r : — 
(2.)  The  sacrifice  was  rendered  necessary  by  the  original 
default  of  the  shipowner,  as  in  providing  a  ship 
insufficiently  equipped  (Jc),  in  which  case  he  must 
bear  all  the  loss. 


(/)  Bopper  ▼.  Bumus  (,1876),  1  C.  P.  D.  137 ;  in  which  the  payment  of  freight 
on  cargo  thus  told  is  discussed  ;  and  see  Article  104,  on  master^s  power  of  rabing 
money  on  cargo. 

(g)  Anglo-Argentine  Co.  t.  Temperley  (1899),  2  Q.  B.  403. 

(A)  Birkley  t.  Fresgrave  (1801),  1  East,  220 ;  Price  v.  Noble  (1811),  4  Taunt. 
123 ;  Wilson  v.  Bank  of  Victoria  (1867),  L.  R.  2  Q.  B.  203.  Tipping  the  ship  by 
the  head,  in  order  to  repair  the  propeller,  whereby  water  damaged  the  cargo,  has 
been  held  a  general  average  sacrifice :  McCall  t.  ffoulder  (1997)^  2  Com.  Cases,  129. 
So  also  intentionally  damaging  the  engines  by  working  them  to  get  a  ship  off  is  a 
general  average  sacrifice :  ITie  Bona  (1895),  P.  125  (C.A.).  As  to  calculation  of  the 
amount  of  general  average  sacrifice  where  it  follows  previous  damage,  and  the 
ship  becomes  a  constructive  total  loss :  seeffendereon  v.  8hankland(^lS96)f  1  Q.  B. 
525  (C.A.> 

(0  Shepherd  v.  Kottgen  (1877),  9  C.  P.  D.  585.  See  Corry  v.  Coidihard  (1877), 
2  C.  P.  D.,  at  pp.  583,  584. 

(A)  See  Bobineon  v.  Price  (1877),  2  Q.  B.  D.  91,  at  p.  95 ;  Wtleon  v.  Bank  of 
Victoria  (1867),  L.  R.  2  Q.  B.  203;  The  Vortigem  (1899),  P.  140. 
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Com  1. — A  ship  sailed  well  equipped,  having  a  donkey  engine,  and  a 
sufficient  supply  of  coal  for  all  purposes  other  than  pumping  purposes ; 
she  met  with  heavy  weather  and  leered  considerably ;  the  donkey  engine 
was  used  to  pump,  and  it  was  only  by  this  steam  pumping  that  the  leak 
was  kept  under ;  the  coal  ran  short ;  and  some  of  the  spare  spars  and 
cargo  were  used  for  fuel  Edd^  that  the  sacrifice  of  the  spars  and  cargo 
was  a  general  average  loss  (J). 

Case  2. — ^A  ship  ran  aground  and  was  in  danger.  The  engines  were 
intentionaUy  worked  to  ^et  her  off,  at  the  risk  of  straining  them,  and 
they  were  strained.  Edd^  that  the  damage  to  the  engines  and  the  coal 
consumed  were  subjects  of  general  average  contribution  (m). 

Case  3. — ^A  sailing  ship  with  auxiliary  screw,  was  damaged  b^  perils  of 
the  sea,  so  that  practically  she  had  lost  all  power  of  sailing ;  mstead  of 
repairing  her  sailing  gear  she  proceeded  wi&  her  voyage  under  steam 
alone,  at  a  very  heavy  expenditure  in  coals.  Eeld,  that  such  expenditure 
did  not  give  rise  to  a  general  average  contribution  (n). 

Case  4. — ^A  ship  met  with  a  storm  which  caused  part  of  the  rigging  to 
give  way ;  the  mainmast  in  consequence  began  to  lurch,  and  was  cut 
away  by  the  captain's  orders ;  if  it  had  not  been  cut  away,  it  would  have 
gone  overboard  very  shortlv,  at  great  risk  to  the  ship.  Eeld^  that  the 
cutting  away  of  the  mast,  then  practically  worthless,  did  not  give  rise  to 
a  claim  for  general  average  contribution  (o). 


Article  114. — Sacrifice  of  Freight 

Sacrifice  of  freight  by  the  shipowner,  by  an  act  whereby 
the  cargo  is  preserved,  gives  rise  to  a  general  average 
contribution  against  the  cargo  {p). 

The  freight  to  be  considered  is  the  bill  of  lading,  not  the 
chartered  freight  ( j). 

Case  1. — F.  shipped  coal  on  A.'s  ship  to  be  carried  to  Z. ;  on  the  voyage 
the  coal  took  fire  by  spontaneous  combustion ;  the  ship  and  cargo  were 
in  immediate  danger  of  total  destruction  by  fire ;  but,  by  jettison  of 
cargo,  and  pouring  water  on  it,  and  discharging  it  at  T.,  the  ship  and  a 
large  portion  of  the  cargo  were  saved  from  destruction.  It  was  found 
impossible  to  carry  the  cargo  to  its  destination,  and  it  was  accordingly 
sold  at  Y.  By  reason  of  such  measures,  the  ship  was  prevented  from 
earning  her  freight  by  delivering  at  Z.  Eeld^  that  the  shipowner  was 
entitled  to  a  general  average  contribution  from  the  cargo  on  account 
of  the  freight  thus  lost  (p). 

(I)  IkbinsoH  T.  Price  (1877),  2  Q.  B.  D.  91,  295. 

(m)  The  Bona  (1895),  P.  124. 

(n)  WiUon  v.  Bank  of  Victoria,  vide  supra. 

(o)  Shepherd  v.  Kottgen  (1877),  2  C.  P.  D.  685. 

(p)  Pirie  r.  Middle  Dock  Co.  (1881),  44  L.  T.  426.  It  was  also  held  that  the 
cargo  was  not  entitled  to  general  average  contribution  from  the  ship :  (1)  because 
the  loss  arose  from  vice  in  the  cargo ;  (2^  because  there  was  really  no  loss,  the 
cargo  selling  for  more  at  T.  than  it  would  have  realised  after  paying  freight  at  Z. 
The  case  is  discussed  by  Bigham,  J.,  in  Iredaie  r.  China  Traders  Co.  (1899),  2 
Q.  B.356. 

(q)  Cf.  The  Leitrim  (1902),  P.  256.  Loss  of  time  is  not  made  good  either  as 
demurrage  on  ship,  loss  of  interest  on  cargo,  or  loss  of  tin^^f||g^^£^|^^^i 
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Ca$e  2.--A  cargo  of  ooals  became  so  heated  that  it  was  impossible  to 
cairy  it  with  safety  to  its  destination.  The  master  accordingly  pat  into 
a  port  of  refnge  and  discharged  the  coal,  which  was  sold.  Held,  there 
was  no  general  average,  or  any  sacrifice  of  freight  (r). 


Article  115. — Extraordinary  Expenditure  by  Shipowner. 

Extraordinary  expenditure  voluntarily  incurred,  or  extra- 
ordinary loss  of  time  and  labour  voluntarily  accepted,  may 
also  give  rise  to  a  general  average  contribution,  provided 
that  in  each  case  the  sacrifice  is  made  for  the  common  safety 
in  a  time  of  danger  (s). 

Such  general  average  contribution  must  cover  not  only 
the  voluntary  sacrifice,  but  also  expenses  directly  caused  by, 
or  in  consequence  of,  a  voluntary  sacrifice  («). 

Thus,  when  the  cargo  has  been  placed  in  safety,  it  will 
not  be  liable  to  contribute  to  expenses  afterwards  incurred 
by  the  shipowner  for  the  purposes  of  earning  his  freight,  as 
in  getting  off  a  stranded  vessel  (t),  or  making  arrangements 
for  the  further  canryiBg  of  the  cargo  in  his  own  vessel,  under 
circumstances  when  the  cargo  might  have  stayed  where  it 
was,  or  have  been  carried  on  by  other  vessels,  with  equal 
advantage  (u).  But  expenses  incurred  by  the  shipowner  or 
his  agents,  as  agents  of  the  cargo  owner  or  in  the  sole 
interests  of  the  cargo,  in  preserving  the  cargo,  must  be  borne 
by  the  cargo  (x). 


(r)  Jredale  v.  China  Tradert  Co.  (1900),  2  Q.  B.  515.  The  principle  of  this 
case  is  that  of  Shepherd  v.  Kottgeii,  vide  supra. 

(«)  Per  Bowen,  LJ.,  Svendsen  r.  Wailace  (1884),  13  Q.  B.  D.,  at  pp.  84,  85. 
See  alsojMr  Lawrence,  J.,  in  Birkley  r.  Presgrave  (1801),  1  East,  220. 

(0  Walthew  T.  Mavrcjani  (1870),  L.  R.  5  Ex.  116;  Jb6  r.  Langton  (1856), 
6  E.  &  B.  779 ;  Eoyal  MaU  Co.  r.  Bank  of  Bio  (1887),  19  Q.  B.  D.  362. 

(tt)  Schyuter  t.  Fletcher  (1878),  3  Q.  B.  D.  418.  For  drcnmstances  in  which 
the  shipowner  may  make  snch  charges,  see  Bom  t.  Bank  of  Awtralaaia  (1894), 
A.  C.  687,  in  which  Schwter  v.  Fletcher  (y.  «.)  was  disapproved. 

(x)  See^jtfr  M.  Smith,  J.,  and  Hannen,  J.,  in  Walthew  v.  Mavrojam(v.  9,\  at  pp. 
125,  126.  M.  Smith,  J.,  suggests  the  case  of  ^  perishable  goods  landed  on  a 
desert  island  in  a  distant  and  nnfreqnented  part  of  the  world."  SemAlef  that  this 
is  not  general  average ;  but  that,  the  original  venture  being  at  an  end,  the  cargo 
owner  mast  bear  the  whole  expense :  see  Cargo  ex  Argos  (1872),  L.  R.  5  P.  C.  134. 
Forwarding  for  the  purpose  of  earning  freight  only  must  be  paid  for  the  ship- 
owner.    Cf.  Schuster  v.  Fletcher,  v.  ». 
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Article  116. — Expenses  in  Port  of  Befuge. 

Where  a  ship  on  her  voyage  runs  into  a  port  of  refuge  to 
repair  a  general  average  sacrifice,  such  as  cutting  away  a 
mast,  the  expenses  of  repairing  the  sacrifice,  of  warehousing 
and  reloading  goods  necessarily  unloaded  for  the  purpose 
of  repairing  the  injury,  and  expenses  incurred  for  pilotage 
with  other  charges  on  the  vessel  on  leaving  port,  are  also 
the  subject  of  general  average  (y). 

Where  a  ship  on  her  voyage,  in  consequence  of  damage 
not  the  subject  of  a  general  average  contribution,  such  as 
springing  a  leak,  puts  into  a  port  of  refuge,  and,  in  order  to 
repair  the  ship,  the  cargo  is  necessarily  landed,  the  expenses 
of  reloading  the  cargo  to  enable  the  ship  to  prosecute  her 
voyage,  are  not  the  subject  of  a  general  average  contribution 
from  the  cargo  (s). 

Senible,  that  in  principle  the  expenses  of  unloading  the 
cargo  will  or  will  not  be  the  subject  of  general  average, 
according  as  the  cargo  is  not  or  is  safe  in  the  ship  without 
removal  (a). 

8em6le,  that  the  expenses  of  warehousing  the  cargo  are 
to  be  borne  by  the  cargo  (z). 

Semile,  that  pilotage  expenses  and  port  dues  out  are  not 
the  subject  of  general  average  (b). 

Note. — The  distinction  in  fact  between  Aiwood  v.  Sellar  (c), 
and  Svendsen  v.  Wallace  (d),  is  that  in  the  first  case  the  ship 
put  into  port  to  repair  a  general  average  sacrifice ;  in  the  second 
to  repair  a  particular  average  loss,  or  one  liable  to  be  borne  by 
the  ship  alone  (e) :  though  such  putting  into  port  is  probably  a 


(y)  Aiwood  r.  Sellar  (1880),  5  Q.  B.  D.  286.  See  alFO  Plummer  v.  Wildman 
(1815),  3  M.  &  S.  482,  as  explained  in  Boendaen  v.  Wallace  (1885),  13  Q.  B.  D.  at 
p.  91 ;  Hallett  v.  Wi^am(1850),  9  C.  B.  580. 

{z)  Svendsen  r.  Wallaoe  (1885),  10  App.  C.  404;  13  Q.  B.  D.  69.  See  also 
Power  r.  WhUmore  (1815),  4  M.  &  S.  141 ;  HalleU  r.  Wigram,  v.  ». ;  Walihew  v. 
Mavrojani  (1870),  L.  R.  5  Ex.  116. 

(a)  In  practice  they  are  charged  as  general  average ;  but  see  per  Brett,  M.R., 
13  Q.  B.  D.,  at  p.  76  ;  Boweo,  L.J.,  13  Q.  B.  D.,  at  p.  88 ;  Lord  Blackbnm,  10 
App.  C,  at  p.  414. 

(6)  So  per  majority  of  C.  A.  in  Svendsen  t.  Wallacey  vide  supra, 

(c)  (1880),  5  Q.  B.  D.  286. 

(d)  (1886X  10  App.  C.  404. 

(e)  Jackson  t.  Ckamoch  (1800),  8  T.  R.  £09;  ffallett  v.  Wigram  (1850),  9 
C.  B.  580. 
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I^eneral  average  Bacrifice  in  itself.  The  di£ferenoe  in  principle 
18  not  olear,  and  Beems  to  be  rather  a  queetion  of  the  continnity 
of  the  transaction,  unloading  the  cargo  not  being  a  necessary 
consequence  of  putting  into  port,  which  was  the  general  average 
sacrifice  in  Svendien  y.  Wallace;  though  it  is  of  the  yduntaxy 
sacrifice  of  the  ship,  which  was  the  general  average  act  in 
Atwood  y.  Sellar,  But  it  is  impossible  to  feel  that  the  present 
position  of  Atwood  v.  SeUar  is  satisfactory  as  an  authority.  Ba 
Oo9ta  y .  Newnham  (/)  must  be  taken  as  oyerruled :  and  Moran 
y.  JoM$  (g)  as  either  oyerruled  or  limited  to  its  own  yery 
special  facts  (h). 


Artiele  IVl. -^Master's  Duty  to  coUeet  General  Average 
Contribution. 

Where  a  general  average  loss  has  occurred  on  a  voyage, 
the  shipowner  or  master  has  the  right  to  retain  the  cargo 
until  he  is  paid  or  tendered  the  amount  due  on  it  for  general 
average  ($):  he  is  under  a  duty  to  persons  entitled  to  a 
general  average  contribution  from  the  cargo  so  to  do,  and 
is  liable  to  an  action  if  he  omits  to  do  so  (Jc). 

It  is  also  the  duty  of  the  master  to  furnish  to  all  cargo 
owners  all  the  accounts  and  particulars  necessary  for  ad- 
justing general  average  (Z).  If  he  omits  to  do  so,  the 
cargo  owner  who  fails  to  tender  a  sufficient  sum  in  con- 
sequence of  such  omission,  is  not  liable  for  such  failure  (m). 


(/)  (1788),  2 T.  R.  407.  Bwper  Brett, M.R,  13  Q.  B.  D.  80 ;  Bowen,  L.J., p.  90. 

{jg)  (1857),  7  E.  &  B.  523.  See  per  Brett,  M.R.,  at  13  Q.  B.  D.  p.  80; 
Bowen,  L.J.,  at  p.  93.    See  also  19  Q.  B.  D.  371,  877. 

(K)  The  present  practice  of  English  average  adjusters  will  be  found  in  the 
Resolutions  of  July  9,  1885,  set  out  in  Appendix  IV.  See  also  The  York  Antwerp 
Mutes,  1890,  Appendix  IV. 

(0  See  per  Lord  Esher  and  Lindley,  L.J.,  in  Huth  v.  Lamport  (1886),  16 
Q.  B.  D.  735 ;  Simmonds  t.  White  (1824),  2  B.  &  a  805,  at  p.  811.  For  a  clause 
exempting  the  goods  from  lien,  but  making  the  shippers  liable,  see  Walford  t. 
Galindez  (1897),  2  Com.  Cases,  137. 

(k)  Strang  v.  Scott  (1889),  14  App.  C,  at  p.  606;  Crooke  v.  Allan  (1879), 
5  Q.  B.  D.  38 ;  Nobera  Explosives  v.  Bea  (1897),  2  Com.  Cases,  293  ;  Hailett  t. 
Bousfield  (1811\  18  Ves.  187,  is  now  of  doubtful  authority,  see  14  App.  C. 
606.  Some  bills  of  lading  exempt  the  master  from  this  duty,  e,g,  **  shipowner 
not  to  be  bound  to  exercise  his  lien  on  cargo  for  general  average  contribution." 
The  master  is  under  no  duty  to  persons  entitled  to  salvage  from  the  cargo  to 
detain  it,  until  he  obtains  a  bond  from  the  cargo  owners  to  pay  such  salvage  : 
The  £aisby  (1885),  10  P.  D.  114,  and  Article  121. 

(0  Buth  V.  Lamport,  vide  supra,  and  see  The  Nonoay  (1864),  B.  &  L.,  at  p.  397. 

(to)  See  per  Lord  Esher  and  Lindley,  L.J.,  in  Huth  v.  Lamport  (1886),  16  Q.  B.  D. 
735 ;  Simmonds  v.  WhiU  (1824),  2  B.  &  C.  805. 
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If  he  does  furnish  such  particulars,  the  cargo  owner  must 
either  pay  the  sum  demanded,  or  tender  the  right  sum,  at 
his  peril  (m). 

Ify  as  in  practice,  the  master  demands  a  particular 
security  (n)  for  the  payment  by  the  cargo  owner  of  the 
amount  found  on  adjustment  to  be  due,  such  security  must 
be  a  reasonable  one  (o). 

Case, — ^A^  shipowners,  had  a  lien  on  cargo  in  their  ship,  for  general 
average.  They  required  the  cargo  owner  to  make  a  deposit  of  10  per  cent, 
on  the  value  of  the  goods  in  the  name  of  A.,  or  B.,  his  average  adjuster, 
or  A.  and  B. ;  and  to  execute  a  bond,  the  '*  Liverpool  Bond,  providing 
that  such  deposit  should  be  a  security  for  general  average,  and  that  the 
persons  in  whose  name  it  stood  might  pay  out  from  time  to  time  such 
sums  as  they  thought  right  to  A.  or  his  master  on  account  of  their  dis- 
bursements. "All  questions  of  general  average  to  be  adjusted  by  B., 
with  appeal  to  arbitrators  whose  decision  was  finaL**  Edd,  that  such  a 
requirement  was  unreasonable,  and  its  continued  demand  released  the 
cargo  owner  from  the  necessity  of  tendering  (o). 


Article  118. — Who  can  sue  for  Oenerdl  Average 
ContrHmtion. 

I.  The  shipowner,  or  the  charterer,  if  the  charter  amounts 
to  a  demise :  they  have  also  a  possessory  lien  on  the  cargo 
for  the  general  average  contribution  due  from  it  (p). 

II.  The  cargo  owner,  who  can  sue  another  cargo  owner  (jr), 
the  shipowner,  or  the  person  entitled  to  the  freight,  for 
general  average  contribution  due  from  them.  He  has  not 
after  adjustment  a  maritime  lien  on  the  ship  for  the  contri- 
bution due  from  it,  nor  will  such  a  personal  debt  support  a 
bottomry  bond  on  the  ship  given  in  a  subsequent  voyage  (r). 


(n)  Sembley  that  if  the  master  obtains  from  the  cargo  owners  the  form  of  secu- 
ritj  usual  at  the  port  of  discharge  he  will  be  protected :  SimnumdM  v.  White 
1824),  2  B.  &  C.  805 ;  The  Bai^y  (1885),  10  P.  1>.  114. 

(o)  Ruth  y.  Lamport  (1886),  16  Q.  B.  D.  735.  The  clanse  in  some  bills  of 
jading,  **  In  case  of  average,  a  deposit  sufficient  to  coyer  the  estimated  contribu- 
tion to  be  paid  at  port  of  discharge  if  so  required  by  the  master,"  seems  both  un- 
necessary and  unworkable.  The  master  has  his  lien  without  it,  and  the  method 
of  **  estimating,"  which  is  the  difficulty,  is  not  provided  for. 

(p)  See  Articles  117, 149. 

(q)  Strang  r.  Scott (1889),  14  App.  C.  601 ;  Dob$onY,  Wthon (1813), 3  Camp.  479. 

(r)  The  North  Star  (I860),  Lush,  45 :  qucfre,  whether  a  lien  for  general 
average  by  foreign  law  will  support  a  bond. 
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ni.  The  person  entitled  to  the  freight,  for  contributions 
due  from  the  other  interests  in  the  adventure  (s). 


Artide  119. — Who  is  liable  for  Qeneral  Average 
^  GofUribution. 

fl^re  are  liable  for  general  average  contributions : — 
L  The  shipowner,  for  those  due  from  the  ship  (unless  she 
is  under  a  charter  amounting  to  a  demise,  in  which  case  the 
charterer  is  liable),  and  from  the  chartered  freight  (t). 

11.  The  charterer  for  those  due  from  the  ship,  if  the 
charter  amounts  to  a  demise,  and  in  respect  of  his  interest 
in  bill  of  lading  freights  (u). 
HI.  The  cargo  owner. 

lY.  A  consignee  of  cargo  who  has  taken  delivery  of  the 
goods  under  a  bill  of  lading  is  not  liable  for  general  average, 
unless : — 

(a.)  He  is  the  owner  of  the  goods ;  or 

(h.)  The  bill  of  lading  under  which  he  takes  the  goods 

stipulates  that  he  shall  pay  average  ;  or 
(o.)  He  has  notice  from  the  master  of  his  lien  for 
average,  and  after  that  takes  the  goods  (x). 
Y.  The  shipper,  though  the  property  in  the  goods  has 
passed  from  him,  may  be  liable  under  special  clauses  in  the 
bill  of  lading  (y). 


Article  120. — General  Average  Gontribution,  how  adjusted. 
In  the  absence  of  special  agreement  (z\  the  amount  to  be 
contributed  in  general  average  is  adjusted  when  the  voyage 

(sS  Pirie  v.  Middle  Dock  Co,  (1881),  44  L.  T.  426. 

(i)  As  to  the  liability  of  chartered  freight  on  a  round  Tojage,  see  Wxlliaaa^  v. 
London  Asturanoe  Co»  (1813),  1  M.  &  S.  318 ;  Caritbrook  Co.  v.  Lofndon  and 
Provincial  Co,  (1902),  2  K.  B.  681. 

(u)  See  2%$  Leitrim  (1902),  P.  256 ;  and  Lowndes  on  General  Average,  4th  ed., 
•ect.  73. 

(x)  Sccdfe  V.  Tdbin  (1832),  3  B.  &  Ad.  523.  He  would  not  be  liable  if  he 
merelj  had  notice  that  the  goods  were  liable  for  general  average,  but  not  that 
the  master  claimed  a  lien  (jtams  case). 

(y)  Walford  t.  Galindez  (1897),  2  Com.  Cases,  137. 

(«)  E.g.  "Average,  if  any,  to  be  adjusted  according  to  British  custom,"  which 
makes  the  custom  of  finglish  average  adjusters,  though  contrary  to  the  law,  part 
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is  tenninated  by  the  delivery  of  the  goods  or  otherwise 
and  according  to  the  law  of  the  place  of  delivery  (a).  The 
fact  that  the  voyage  has  been  temporarily  suspended^  while 
the  ship  is  repaired  at  a  port  of  refage,  does  not  justify  an 
average  adjustment  at  such  port  (i). 


Article  121. — Salvage. 

If  cargo  is  saved  from  loss  or  damage  on  a  voyage  by 
persons  other  than  those  who  have  undertaken  to  carry  it  (e), 
the  salvors  are  entitled  to  remuneration  for  their  services, 
known  as  salvage. 

No  salvage  is  payable  by  cargo  owners  unless  some  cargo 
is  saved,  and  it  is  payable  proportionately  to  the  cargo 
saved  (d).  Ship  and  cargo  must  each  pay  its  own  share  of 
salvage ;  neither  can  be  made  liable  for  salvage  due  from 
the  other  without  an  express  agreement  to  pay  it(6)y  or 
unless  the  shipowner  is  liable  to  indemnify  the  cargo  owner 
for  such  payment,  which  was  caused  by  his  breach  of 
contract  (/) ;  but  either  or  both,  if  saved,  may  be  liable  to 
pay  salvage  for  life  saved,  though,  if  life  is  saved  but  not 
cargo  or  ship,  the  cargo  owner  or  shipowner  will  not  be 
liable  to  pay  life  salvage  (g). 


of  the  contract,  Stewart  y.  West  India  Co,  (1873),  L.  B.  8  Q.  B.  862.    A  rery 
iiBual  olaose  is,  ^Average  to  be  adjusted  according  to  York- Antwerp  mles, 
referring  to  a  code  of  rules  settled  and  adopted  by  a  series  of  International 
conferences,  including  one  at  York  in  1864,  one  at  Antwerp  in  1877,  and  one 
at  Liverpool  in  1890.    See  Appendix  IV. 

(a)  Sitnmonde  r.  White  (1824),  2  B.  &  C.  805 ;  Dalgleieh  r.  Datridson  (1824), 
5  D.  &  B.  6.  The  shipowner  is  nnder  no  obligation  to  employ  an  averafj^e  stater 
at  any  particular  place,  or  at  all.  He  may  make  his  own  statement.  Wavertree 
&S  Co.  T.  Love  (1897),  A.  C.  373. 

(6)  mil  V.  WUeon  (1879),  4  C.  P.  D.  329;  see  also  Fletcher  r.  Alexander 
(1868\  L.  B.  3  C.  P.  375 ;  Mavro  v.  Ocean  Insurance  Co.  (1875),  L.  B.  10  C.  P.  41. 

(oyrhis  includes  a  Queen's  ship,  if  the  services  rendered  are  beyond  the  scope 
of  her  public  duty.     The  Cargo  ex  Ulytsee  (1888),  13  P.  D.  205. 

(d)  The  Longford  (1881),  6  P.  D.  60. 

(*)  The  Pyrennee  (1863),  B.  &  L.  189 ;  The  Raitby  (1885),  10  P.  D.  114;  a 
case  of  an  agreement  to  salve,  and  not  an  agreement  to  pay  a  particular  sum  for 
salvage.  For  instances  of  such  express  agreement,  see  The  Print  Beinrich  (1888), 
13  P.  D.  31 ;  The  Cambrian  (1887),  57  L.  T.  205. 

(/)  Soaramanga  v.  Marquand  (1886),  53  L.  T.  810;  Duncan  v.  Dundee  Ship- 
ping Co.  (1878),  5  Sc.  Sess.  C,  4th  Ser.,  p.  742. 

(Jr)  The  Henpor  (1883),  8  P.  D.  115 ;  The  Mariposa  (1896),  P.  273;  Cargo  ex 
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The  authority  of  the  master  to  bind  the  cargo  to  pay 
salvage  is  derived  from  necessity  and  benefit  to  the  cargo  {h). 
It  is  no  part  of  the  duty  of  the  master  of  the  salved  ship  to 
protect  the  salvors  by  obtaining  a  bond  from  the  cargo 
owners  for  their  proportion  of  any  salvage  that  may  be 
due  before  allowing  the  cargo  owners  to  take  away  their 
goods  (i). 

Where,  however,  the  shipowners  have  paid,  or  made  them- 
selves personally  liable  to  pay,  a  sum  of  money  for  the 
preservation  of  the  ship  and  cargo,  if  such  payment  is  justi- 
fiable, and  did  not  result  from  the  fault  of  the  shipowners  (%), 
they  will  have  a  lien  on  the  cargo  for  the  sum  that  they  have 
justifiably  paid  (Z) ;  though  the  fact  that  they  have  bona  fide 
and  reasonably  paid  a  certain  sum,  is  not  conclusive  that 
that  sum  is  the  basis  on  which  the  liability  of  the  cargo 
owners  is  to  be  reckoned  (m). 

The  charterer  of  a  vessel  which  renders  salvage  services 
is  not  entitled,  in  the  absence  of  special  clauses  (n),  to  salvage 
for  those  services  (o)  unless  the  charter  amounts  to  a  demise, 
so  that  at  the  time  of  the  salvage  he  is  in  possession  of  the 
vessel  (p). 

Com. — The  B,,  owned  by  A.,  rendered  salvage  services  to  the  8.^  owned 
by  E.y  and  chartered  to  A.,  the  charter  not  amounting  to  a  demise.  Hetd, 
that  A.  was  entitled  to  salvage  from  the  8,  (o). 


Sarpedon  (1877),  9  P.  D.  28 ;  The  FiuUier  (1865),  3  Moore,  P.  C,  N.S.  51.  In 
The  Annie  (1886),  12  P.  D.  50,  the  ship  was  raised,  but  sold  for  less  than  the 
cost  of  raising  her,  and  it  was  held  that  there  was  nothing  to  which  a  claim  for 
life  salvage  could  attach. 

(A)  The  Eenpor  (1883),  8  P.  D.,  at  p.  118. 

(•)  The  RaiSby  (1885),  10  P.  D.  114. 

Ik)  The  Ettrick  (1881),  6  P.  D.  127. 

(0  Briggi  v.  Merchcmt  Tradert^  Co.  (1849),  13  Q.  B.  167 ;  Cox  v.  May  (1815), 
4  M.  &  S.  152. 

(m)  Anderwuy  Tritton  4r  Co.  v.  Ocean  8.8.  Co.  (1884),  10  App.  C.  107.  For 
the  conditions  rendering  a  salvage  agreement  void,  see  The  Sialto  (IS91),  P.  175 ; 
The  Mark  Lane  (1890),  15  P.  D.  135. 

(n)  For  such  a  special  clause,  held  to  divide  equally  the  net  profit  on  the 
salvage  operations,  see  Booker  y.  PooJtiingtm  (1899),  2  Q.  B.  690. 

(o)  The  Collier  (1866),  L.  B.  1  A.  &  E.  83 ;  The  Waterloo  (1820),  2  Dods.  433 ; 
The  Alfen  (1857),  Swabey,  189.  The  charterer  may  have  a  claim  against 
the  owner  for  delay  or  deviation  in  rendering  the  salvage:  The  Alfen^  vide 
supra, 

(p)  The  Maria  Jane  (1850),  14  Jur.  857;  The  Scout  (1872),  L.  R.  3  A,  &  E. 
512,  and  Article  2. 
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Article  122, — Collision. 


The  cargo  laden  on  board  a  yessel  at  the  time  of  collision 
cannot  be  sued  in  the  Admiralty  Court  for  the  damage  (q) 
even  though  it  belongs  to  the  owner  of  the  ship,  or  to  the 
charterer  under  a  charter  amounting  to  a  demise  (r). 

The  owner  of  cargo  on  board  a  ship  sued  for  collision  can 
only  be  compelled  to  pay  into  court  the  amount  of  freight 
due  from  him  to  the  shipowner  (s). 

The  owner  of  a  cargo  lost  by  a  collision  may,  if  both  ships 
are  at  fault,  recover  half  his  loss  against  each  ship  (t) ;  if 
the  other  ship  is  alone  in  fault,  he  may  either  recover  the 
whole  loss  against  her,  or  he  may  recover  it  from  the  carry- 
ing ship,  unless  prevented  by  exceptions  in  the  contract  of 
affreightment ;  if  the  carrying  ship  is  alone  at  fault,  ho 
may  recover  the  whole  loss  from  her  unless  prevented  by 
exceptions  in  the  contract  of  affreightment  (u). 


(q)  The  Victor  (I860),  Luah.  72 ;  The  Leo  (1862),  Lush.  444. 

(r)  If  it  were  a  demise,  the  charterer  would  be  liable  for  colliflion  caused  by 
negligence  of  the  chartered  ship :  Fmton  y.  Ihtblin  S.S.  Co.  (1838),  8  A.  &  K.  835. 

(«)  The  Leo  (1862),  Lush.  444;  The  Flora  (1866),  L.  R.  1  A.  &  E.  45. 

(0  The  Milan  (1861),  Lush.  388;  Thorogood  v.  Bryan  (1849),  8  C.  B.  115,  to 
the  contrary,  is  now  overruled  by  The  Bemina  (1887),  13  App.  C.  1. 

(ti)  See  The  Xantho  (1887),  12  App.  C.  503,  and  Articles  83,  84,  ante.  On 
the  liability  of  a  ship  in  rem  for  a  collision,  where  the  charter  amounts  to  a 
demise,  see  The  Tasmania  (1888),  13  P.  D.  110;  and  Article  2. 
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SECTION  VIII. 
Perfobmanoe  of  Contract:  Unloading. 

Article  123. — Unloading  under  a  Charter. 

At  the  port  of  discharge  it  is  the  duty  of  the  master  to 
proceed  to  the  place  of  discharge  provided  by  the  contract 
of  affreightment  (a),  and  the  shipowner  may  be  restrained 
by  injunction  from  discharging  cargo  in  a  place  not  so 
agreed  to  (6).  The  duty  of  providing  and  making  proper 
use  of  sufficient  means  for  the  discharge  of  cargo  lies  in 
general  upon  the  charterer  (c).  In  the  absence  of  any 
limitations  by  the  terms  of  the  charter  or  bill  of  lading,  the 
charterers  or  consignees  must  take  delivery  at  the  time  and 
under  the  conditions  stated  in  the  following  articles,  and 
must  take  delivery  continuously  in  ordinary  working  hours 
from  that  time  (d). 

This  duty  must  be  fulfilled  when  : — 
(1.)  The  ship  is  at  the  place  where  the  carrying  voyage 
is  to  end  (c).     (Articles  84-37,  39.) 

Neither  the  master  nor  any  agent  of  the  shipowner  is 
entitled  to  demand  of  the  consignee  before  the  ship's  arrival, 
whether  he  will  receive  the  goods  consigned  to  him.  A 
refusal  to  perform  the  contract  made  before  the  ship's  arrival 


(a)  See  Article  88. 

(6)  Wood  V.  Atlantic  TranspoH  Co.  (1900),  6  Com.  C.  121. 

(c)  Per  Lord  Selborne  in  Postlethroaite  v.  Fredand  (1880),  5  App.  C,  at 
p.  608 ;  per  Lord  Esher  in  NeUon  y.  2kM  (1879),  12  Ch.  D.,  at  p.  583.  The  ship- 
owner is  not  in  the  absence  of  a  custom  of  the  port  bound  to  separate  cargoes 
which  have  been  loaded  in  bulk,  e.g,  bones,  horns,  piths  and  hoofs  mixed.  Clacevich 
V.  Eutcheaon  (1887),  15  Sc.  Sess.  0.,  4th  Ser.,  11.  For  the  custom  of  London  as 
to  timber,  see  Aktieseikab  Helios  v.  Ekman  (1897),  2  Q.  B.  83  (C.A.),  and  Article 
43 ;  and  see,  as  to  Liverpool,  Cardiff  8.8.  Co.  v.  Jamieson  (1903),  19  Times  L.  B. 
159. 

(d)  Zillah  V.  Midland  Ey.  Co.  (1908),  X9  Times  L.  B.  68. 
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is  not  necessarily  a  breach  of  the  contract,  unless  it  is 
accepted  as  such  by  the  shipowner,  or  is  still  unretracted  at 
the  time  of  the  ship's  arrival,  in  which  case  it  is  a  continuous 
refusal  amounting  to  a  breach  of  the  contract  (a). 
(2).  She  is  ready  to  discharge  (c), 

[Notice  to  the  charterer  of  the  above  facts  is  not 
necessary,  but  when  they  are  fulfilled  the  lay- 
days allowed  for  discharging  begin.  (Article 
124.)  (/).] 


Artide  124. — Notice  of  Readiness  to  discharge  not  reqvired. 

In  the  absence  of  special  contract  {g)  or  custom,  the  ship- 
owner is  not  bound  to  give  notice  of  his  readiness  to  unload 
either  to  the  charterer  or  to  shippers  or  consignees  under 
bills  of  lading  (A). 

If,  however,  the  shipowner's  wrongful  act  or  omission  has 
prevented  the  charterer  and  consignee  from  learning  by 
reasonable  diligence  of  the  ship's  readiness  to  unload,  they 
will  to  that  extent  be  discharged  (t). 

Case  1. — ^A  ship  carried  goods  under  a  bill  of  ladings  "  to  be  taken  out 
in  fourteen  days  after  arrival,  or  to  pay  IDs.  a  day  demurrage."  The  ship 
was  ready  to  deliver  on  October  3,  but  the  goods  were  not  landed  till 
October  29.  The  consignees  pleaded : — (1)  no  notice  of  arrival :  Eeld^ 
unnecessary  (Jc) ;  (2)  that  the  ship  was  wrongly  entered  in  the  custom- 
house as  Die  Treue  instead  of  The  Treue :  Heldy  that  an  entry  by  the 
shipowner  so  inaccurate  as  to  mislead  a  person  using  reasonable  diligence, 
would  have  relieved  the  consignee  from  liability  for  demurrage ;  but  that 


(e)  JSipley  v.  M'Clvre  (1849),  4  Ex.  345,  as  modified  and  explained  by  Hochster 
v.  Ve  la  Twtr  (1853),  2  E.  &  B.  678;  Frost  r.  Knight  (1872),  L.  R.  5  Ex.  322; 
which  cases  are  discussed  in  Johnstone  y.  Milling  (1886),  16  Q.  B.  D.  460.  See 
Meraey  Steel  Co,  r.  Naylor  Benzon  (1884),  9  App.  C.  484,  at  pp.  438,  439. 

(/)  As  to  the  time  when  the  ship's  responsibility  ends»  see  Britieh  Shipotmera* 
Co.  T.  Grmcmd  (1876),  3  Sc.  Sess.  Cases,  4th  Ser.  968;  The  Jaederen  (1892),  P., 
j>er  Barnes,  J.,  at  p.  358,  and  Article  127,  Note  2,  poet,  p.  249. 

ig)  As  in  throagh  bills  of  lading  from  the  United  States. 

(A)  Harman  v.  Mant  (1815),  4  Camp.  161 ;  Harmon  r.  Clarke  (1815),  4  Camp. 
159;  Nelson  r.Dahl  (1879),  ^w  Brett,  L.J.,  12  Ch.  D.  538;  and  cf.  Major  v. 
Grant  (1902),  7  Com.  C.  231. 

(»•)  ffoulder  r.  General  Steam  Navigation  Co.  (1862),  3  F.  &  F.  170 ;  Bradley  v. 
Goddard  (1863),  3  F.  &  F.  638 ;  Harman  v.  Clarke^  vide  supra, 

(k)  In  Houlder  v.  General  Steam  Navigation  Co.,  vide  supra,  an  attempt  to 
prore  a  custom  to  gire  notice  to  consignees  failed. 
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it  was  not  proved  here  that  reasonable  diligence  had  been  used,  and  that 
therefore  the  consignees  were  liable  (Z). 

Com  2.— Under  a  charter ;  "  the  ship  to  be  addressed  to  charterers' 
agents  free  of  commission,''  the  ship,  in  breach  of  the  charter,  was 
addressed  by  the  shipowners  to  other  agents,  who  gave  no  notice  to 
consignees,  whereby  the  latter  were  sued  for  demurrage.  It  being  proved 
that  the  charterer's  agent  wonld  have  given  such  notice :  Heid^  that  the 
shipowner  could  not  claim  demurrage,  the  liability  to  which  arose  from 
his  own  breach  of  contract  (m). 

Unloading  according  to  cuMom  of  port  of  discharge^  see 
Articles  45  and  133. 
Demurrage  in  imloading,  see  Section  IX. 


Article  125. — Duty  of  Master  as  to  Delivery  at  Port  of 
Discharge. 

In  the  absence  of  statutory  provisions  (n),  customs  of  the 
port  of  discharge  (o),  or  express  stipulations  in  the  charter 
or  bill  of  lading,  the  master  on  the  arrival  of  the  ship  at 
its  destination  must  allow  the  consignee  a  reasonable  time 
to  receive  the  goods,  and  cannot  discharge  his  liability  by 
landing  them  immediately  on  the  ship's  arrival  (p). 

The  holder  of  the  bill  of  lading,  who  presents  it  at  a 
reasonable  time,  is  entitled,  in  the  absence  of  custom  to  the 
contrary,  to  have  the  goods  delivered  to  him  direct  from  the 
ship,  existing  liens  being  satisfied  (q). 

The  shipowner  or  master  is  justified  in  delivering  the 
goods  to  the  first  person  who  presents  to  him  a  bill  of 
lading,  making  the  goods  deliverable  to  him,  though  that 
bill  of  lading  is  only  one  of  a  set,  provided  that  he  has  no 
notice  of  any  other  claims  to  the  goods,  or  knowledge 
of  any  other  circumstances  raising  a  reasonable  suspicion 


(0  Barman  v.  Clarke^  vide  tupt'a, 

(m)  Bradley  r.  Goddard  (1863),  3  F.  &  P.  638 ;  and  see  p.  109,  note  («). 

(fi)  Sach  as  Merchant  Shipping  Act,  1894,  §§  492-501  :  Article  127,  and 
Appendix  III. 

(o)  Vide  customs  of  the  leading  ports  in  the  United  Kingdom,  in  Appendix  II. 

(/>)  Bourne  r.  OaUiff  (1844),  11  CI.  &  Fin.  45,  at  p.  70.  This  article  will  apply 
to  all  ports  where  there  are  statutory  regulations  or  customs  of  the  port ;  fof 
an  English  port  without  customs,  see  Foteler  r.  Knoop  (1879),  4  Q.  B.  D.  299. 

(?)  EHchsen  t.  Barhcorth  (1868),  3  H.  &  N.  601,  at  p.  616. 
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that  the  claimant  is  not  entitled  to  the  goods  (r).  If  he  has 
any  such  notice  or  knowledge  he  must  deliver  at  his  peril 
to  the  rightful  owner,  or  must  interplead  {s).  He  is  not 
entitled  to  deliver  to  the  consignee  named  in  the  bill  of 
lading,  without  the  production  of  the  bill  of  lading,  and 
does  so  at  his  risk  if  the  consignee  is  not  in  fiEtct  entitled 
to  the  goods  {t). 

Such  delivery  by  the  master  will  not  affect  the  property 
in  the  goods,  so  as  to  confer  any  better  right  on  the  claimant 
than  he  originally  had,  as  against  persons  claiming  on  another 
bill  of  lading  of  the  set  (u). 

Semhle,  that  a  warehouseman,  with  whom  the  goods  have 
been  warehoused  under  statutory  powers,  is  in  the  same 
position  as  the  shipowner  as  to  the  delivery  of  the  goods  (x). 

C<ue. — Gk>ods  were  shipped  and  oonBigned  to  G.  to  be  delivered  in  Z* 
under  three  bills  of  lading  marked  First,  Second,  Third,  respectively.  G* 
indorsed  the  bill  of  lading  marked  **  First "  to  a  bank  as  securitv  for  a 
loan.  On  the  arrival  of  the  goods  at  Z.  they  were  landed  into  warehouses 
by  the  master,  under  a  stop  for  freight  due  on  them.  G.  produced  to  the 
warehouseman  the  bill  marked  '*  Second,'*  unindorsed,  and  was  entered  in 
their  books  as  the  owner.  G.  then  paid  the  freight,  and  gave  a  delivery 
order  to  P.,  to  whom  the  warehouseman  delivered  bond  fide  and  without 
knowledge  of  the  bank's  claim.  Edd,  that  the  warehouseman  was  not 
liable  to  the  bank  for  wrongful  delivery  of  the  goods  (y). 


Article  126. — The  Master's  Power  to  land  or  carry  on  the 
Goods  at  Gammon  Law. 

While  the  master  is  not,  as  a  general  rule,  bound  to 
unload  except  on  production  of  the  bill  of  lading,  he  is  not 
bound  to  keep  goods  on  board  his  ship  if  no  bill  of  lading 
is  produced. 

(r)  Qlyny  Mills  4r  Co,  y.  East  and  West  India  Dock  Co,  (1882),  7  App.  C.  591 ; 
The  Tigress  (1863),  B.  &  L.  38.     See  also  Caldwell  t.  BaU  (1786),  1  T.  B.  205. 

(£)  Per  Lord  Blackburn,  7  App.  C,  at  pp.  611,  614.  The  opinion  in  Fearon 
y.  Bowers  (1753),  1  H.  Bl.  365,  n.,  and  any  dicta  approving  it  in  The  Tigress^ 
vide  suproy  to  the  effect  that  the  captain  is  not  concerned  to  examine  who  has  the 
better  right  on  different  bills  of  lading,  are  orerruled  hj  the  principal  case. 

(0  The  Stettin  (1889),  14  P.  D.  144. 

(tt)  BaH)er  r.  Meyerstein  (1870),  L.  R.  4  H.  L.  317. 

(jx)  See  per  Lords  Selborne  and  Cairns,  7  App.  C.  597  ;  Lord  CHagan,  p.  601 ; 
Lord  Blackbom,  pp.  609,  614;  Lord  Watson,  p.  614;  contra^  per  Lord  Fitz- 
Qerald,  p.  617 ;  and  per  Brett,  L.J.,  6  Q.  B.  D.  486. 

(y)  Qlyn,  Mills  A  Co.  v.  East  and  West  India  Dock  Co.  (1882),  7  App.  C.  591 . 
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If  the  consignee  or  holder  of  the  bill  of  lading  does  not 
claim  delivery  within  a  reasonable  time,  the  master  may 
land  and  warehouse  the  cargo  in  a  statutable  (0)  warehouse 
at  the  expense  of  its  owners,  still  preserving  his  lien  on  it, 
and  it  is  his  duty  to  do  so  rather  than  render  the  charterers, 
other  than  the  defaulting  consignees,  liable  for  demurrage  (a). 

Semble,  that  if  there  are  no  statutable  warehouses,  delivery 
into  which  preserves  his  lien,  he  can  still  retain  it  by  hiring 
a  warehouse  for  the  purpose  (i). 

If,  in  unloading  by  the  master,  owing  to  the  delay  or 
absence  of  the  consignee,  difficulties  arise,  from  the  inaccu- 
rate description  of  goods  in  the  bill  of  lading,  the  consignee 
must  bear  the  resultmg  loss  (0). 

If  the  master  is  forbidden  to  land  the  goods  by  the  port 
authorities,  or  cannot  obtain  warehouse  accommodation,  he 
may,  and  must,  deal  with  them  in  the  manner  both  most 
reasonable  to  preserve  his  lien,  and  most  convenient  in  his 
judgment  for  their  owner,  at  their  owner's  expense  (d). 


Article  127. — Statutory  Provisiona  as  to  Unloading. 
By  statute  (e),  a  shipowner  is  at  liberty  to  land  any  goods 
imported  in  his  ship  from  foreign  parts  into  the  United 
Kingdom,  whenever  (/)  their  owner  fails  to  make  entry  of 
them  at  the  custom  house,  or  having  made  entry  fails  to 
take  delivery  of  them  within  a  certain  time  (^),  whether 
such  failure  was  caused  by  the  fault  of  the  goods-owner  or 

(«)  I,e.  a  warehoaie,  on  the  eoodt  in  which  the  lioi  of  the  shipowner  is  pre* 
served  by  some  statute,  such  as  M.  6.  Act,  1894,  §  494.    (See  Appendix  IH) 

(a)  Howard  t.  Shepherd  (1850),  9  C.  B.,  at  p.  321 ;  Ericheen  y.  Barkworth 
(1858),  3  H.  &  N.  601.  This  power  is  also  giren  by  express  proTision  in  most 
bills  of  lading.    See  article  127,  Note  1. 

(6)  More  ie  Blanch  r.  Wileon  (1873),  L.  B.  8  C.  P.  227. 

(c)  ShirwOl  y.  Shapiock  (1815),  2  Chit.  397. 

id)  Cargo  ex  Argoe  (1872),  L.  R.  6  P.  C.  134 ;  Mors  U  Blanch  y.  Wileon  (1873X 
L.  R.  8  C.  P.  227  ;  Edwarde  y.  SouthgaU  (1862),  10  W.  B.  528.    See  Article  138. 

(0  Ifercbant  Shipping  Act,  1894,  §§  492-501;  see  Appendix  III. 

(/)  The  Act  only  applies  to  the  case  of  a  consignee  failing  to  be  ready  to  take 
deUyery  when  the  shipowner  b  ready  to  land  his  goods:  per  Brett,  M.R., 
MarzetH  y.  Smith  (1884X  49  L.  T.,  at  p.  583. 

(g)  Where  the  cargo  is  apportionable,  if  the  consignee  applies  in  time  to  take 
deliyery  of  part,  the  shipowner  is  not  entitled  to  land  snch  part  unless  the 
consignee's  failure  to  take  the  first  part  has  prejudiced  the  shipowner  in  the 
delivery  of  the  remainder :   Wilton  v.  London  Steam  Co.  (1865),  L.  R  1  a  P»  61. 
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not,  provided  it  wad  not  caused  by  the  fault  of  the  ship* 
owner  Qi). 

This  statutory  power  may  be  excluded  or  varied  by  express 
agreement  (i),  or  by  the  custom  of  the  port  {k). 

I,  Time  at  which  such  landing  may  talcs  place. 

(1.)  If  a  time  is  named  in  the  charter  or  bill  of  lading, 
at  any  time  after  the  expiration  of  such  time  (Z), 
and  before  the  consignee  is  ready  and  offers  to  take 
delivery  of  the  goods  {m). 

(2.)  If  no  time  is  so  named,  then  at  any  time  after  the 
expiration  of  seventy-two  hours,  Sundays  and 
holidays  excepted,  from  the  report  of  the  ship  at 
the  custom  house  by  the  master  (n). 

II.  Place  where  goods  are  to  he  landed. 

(1.)  If  possible  and  convenient,  at  the  wharf  or  warehouse 
named  in  the  charter  or  bill  of  lading  (o). 

(2.)  If  no  such  place  is  named,  at  a  legal  customary 
wharf  or  warehouse  for  such  goods  (p). 

Where  goods  are  landed  for  assortment  and  their  owner 
or  consignee  at  the  time  of  landing  has  made  entry,  and  is 
ready  to  take  delivery  for  another  wharf  or  warehouse,  the 
goods  shall,  if  demanded,  be  delivered  to  their  owner  within 
twenty-four  hours  after  assortment,  the  expenses  of  landing 
and  assortment  to  be  borne  by  the  shipowner  (q). 

Where,  before  the  goods  are  landed,  their  owner  or  con- 
signee has  entered  them  as  **  overside  goc^s,"  and  has  offered 


(h)  The  Energie  (1875),  L.  R.  6  P.  C,  at  p.  316. 

(0  See  NoU  1,  yost. 

(k)  Sach  onstom  may  either  apply  to  the  whole  port,  as  in  Marzetti  y.  Bmith 
(1884),  49  L.  T.  580;  or  to  a  particular  trade,  as  in  AsU  v.  Stwnore  (1884), 
1  (X  &  E.  819,  where  a  castom  of  the  London  grain  trade  to  discharge  on  the 
qoay,  if  the  merchant  did  not  demand  the  grain  within  twenty-four  hours  of 
ship's  arrival,  was  proved :  Alexiadi  v.  Balnnaon  (1861),  2  F.  &  F.  679,  at  p.  683, 
where  a  custom  in  the  London  fruit  trade  of  immediate  discharge  was  proved. 

(0  M.  S.  Act,  1894,  §  493,  «.  1  a ;  and  see  Appendix  IIL 

(m)  §  493,  «.  3.  The  time  at  which  the  consignee  is  to  take  delivery  may 
commence  before  the  ship  is  reported  at  the  custom  house,  if  by  the  practice  of 
the  customs  officers  of  the  port  discharge  may  begin  before  such  report :  Major  v. 
Qrcmt  (1902),  7  Com.  C.  231. 

(n)  §498,«.  16. 

(o)  M.  S.  Act,  1894,  §  493,  t.  2  a. 

(/>)§498,«.2  6. 

(Sr)§493,«.4. 


Digitized  by 


Google 


248  UNLOADING  AND 

and  been  ready  to  take  delivery  of  them  (r),  but  the  ship* 
owner  has  failed  to  make  delivery  of  them,  or  then  to  inform 
the  offerer  when  delivery  would  be  made  (b),  the  shipowner 
shall  before  landing  the  goods  give  twenty-four  hours'  notice 
in  writing  to  the  owner  of  the  goods  (/)  of  his  intention  to 
deliver,  and  if  he  lands  before  that  time  shall  do  so  at  bis 
own  risk  and  expense  (u). 

Where  the  consignee  disputes  the  propriety  of  landing  at 
his  expense,  his  proper  course  is  to  pay  under  protest  any 
charges  incurred,  and  thus  to  prevent  his  being  damaged 
by  detention  of  the  goods.  He  can  then  sue  to  recover  the 
payment  (x). 

The  shipowner  can  also  use  the  provisions  of  the  Merchant 
Shipping  Act  to  enforce  his  lien  for  freight,  demurrage,  or 
any  other  charges  for  which  he  has  a  lien  under  the  contract 
of  affreightment  by  giving  notice  to  the  warehouseman  of 
such  lien  (y).  The  goods-owner  can  only  obtain  his  goods 
by  paying  the  claim,  or  by  depositing  with  the  warehouse- 
man the  sum  claimed,  giving  him  notice  to  retain  all  or 
part  of  it  (z).  The  warehouseman  must  retain  the  sum 
mentioned  in  the  notice  for  thirty  days,  and,  if  the  shipowner 
has  then  instituted  proceedings  to  establish  his  right,  till 

(r)  The  goodB-owner  or  his  agent  most  be  ready  at  the  time  of  the  offer : 
Bmresford  t.  Montgomtrk  (1864),  17  C.  B.,  N.S.  379.  Ai  to  "  oyerride  goodi," 
or  goods  to  be  deUrered  orer  the  ahip's  side  to  a  lighter,  see  Appendix  li^ 
Customs  of  discharging  in  London. 

(«)  It  is  not  necessary  that  the  agent  of  the  consignee  should  formally  demand 
correct  information :  Berruford  y.  MorUgomerie,  vide  tutpra  ;  bat  sembiej  that,  if  the 
shipowner  is  then  bond  fide  ignorant  of  the  position  of  the  goods  in  the  ship,  this 
does  not  constitute  a  '*  failure  to  inform  " :  Oliver  t.  Colven  (1879),  27  W.  R.  822. 

(0  The  lighterman  is  the  agent  of  the  goods-owner  to  reoeire  notice :  The  CUm 
Macdonaid  (1883),  8  P.  D.  178,  at  p.  185. 

(u)  M.  S.  Act,  1894,  §  493,  «.#.  4,  5.  These  sections  have  been  discnssed  in 
The  Clan  Maodonald  (1883),  8  P.  D.  178,  where  it  was  held  that  the  first  applies 
to  <*  overside  goods"  which  mast  be  landed  for  assortment,  the  second  to  overside 
goods  which  need  not  be  landed  for  assorting.  It  is  submitted  that  Sir  J.  Hannen 
was  in  error  (p.  184)  in  making  the  goods-owner's  failure  to  take  delivery  at  the 
time  when  it  becomes  necessary  to  land  the  goods  for  assorting,  a  condition 
precedent  to  the  shipowner's  right  to  land  the  goods  at  his  own  expense  under 
s.  4 ;  it  would  seem  rather  to  relieve  the  shipowner  of  the  necessity  of  paying 
such  expense.  Ou  this,  see  Mathew,  J.,  iu  Marzetti  v.  Smith  (1884),  49  L.  T.,  at 
p.  583. 

(x)  Alexiadi  v.  Bdbinaon  (1861),  2  F.  A  F.  679.  Cf,  Thonen  v.  M'Dmcall 
(1892),  19  Sc  Sees.  C.  743. 

Cy)  M.  S.  Act,  1894,  §  494 

(«)  §§  495,  496. 
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the  determination  of  those  proceedings^  but  may  pay  the 
undisputed  balance  over  to  the  shipowner  (a).  In  certain 
events  the  warehouseman  has  a  power  of  sale  oyer  the 
goods  Q>). 

The  fact  that  a  person  has  made  a  deposit  and  received 
the  goods  does  not  of  itself  give  the  shipowner  any  personal 
right  of  action  against  him  to  recover  the  claim  {p) ;  he  can 
only  claim  a  declaration  that  he  has  a  lien  on  the  cargo,  and 
deposit  for  the  sum  he  claims  (d). 

Note  1. — Almost  all  modem  bills  of  lading  have  some  such 
clause  as  the  following : — 

**  The  shii)owners  shall  be  entitled  to  land  these  goods  on  the 
quays  of  the  dock  where  the  steamer  discharges  immediately  on 
her  arrival,  and  upon  the  goods  being  so  landed  the  shipowner's 
responsibility  shall  cease.  This  clause  is  to  form  part  of  this 
bill  of  lading,  and  any  words  at  variance  with  it  are  hereby 
cancelled : "  (known  as  the  '*  London  Glome  ")  (a). 

Note  2. — ^When  the  ship's  liability  is  to  cease  is  usually 
expressly  provided  in  the  bill  of  lading,  e,g, : — *^  Ship's  respon- 
sibility ceases  immediately  the  goods  are  discharged  from  the 
ship's  deck  " ;  or  ''  the  goods,  <kc.  ...  as  soon  as  they  are  dis- 
chfio'ged  over  the  ship's  side  shall  be  at  the  risk  of  the  shipper  or 
consignee  " ;  or  **  goods  at  rii^  of  consignee  from  ship's  tackles : " 
—or  as  in  the  London  Clause  as  above ;  or — 

**The  ship's  responsibility  ceasing  when  delivering  into 
lighter  when  the  goods  are  over  the  ship's  side  level  with  the 
rail."  In  the  absence  of  any  such  express  provision,  the  ques- 
tion must  be  decided  by  the  custom  of  the  port  of  discharge ; 


(a)  I  496,  M.  3,  4. 

(6)  §  497.  It  is  a  disputed  question  whether,  if  the  proceeds  of  the  goods  fire 
insufficient  to  pay  the  warehouseman's  charges,  he  can  claim  the  balance  from 
the  shipowner.  Probably  not.  See  §  499.  Whether  he  can  recover  it  from 
the  owner  of  the  goods  aUo  seems  doubtful. 

(c)  Fumei8  v.  WhiU  (1895),  A.  C.  40. 

{d)  See  for  procedure  in  such  a  case  Montgomery  t.  Foy^  Morgan  4r  Co,  (1895), 
2  Q.  B.  321 ;  Euterpe  8,8,  Co,  r.  Bath  (1897),  2  Com.  Cases,  196.  But  if  the 
person  who  has  made  the  deposit  is  the  owner  of  the  goods  by  indorsement  of 
the  bill  of  lading,  or  has  actually  contracted  to  pay  freight,  he  cannot  abandon 
the  goods  and  refuse  to  pay  freight,  and  in  such  a  case  Messrs.  W.  N.  White  were 
held  personally  liable  by  the  Court  of  Appeal  in  the  case  of  Thompson  v.  WhitCy 
on  May  4, 1898.  If,  there  being  no  contract  with,  or  property  in  the  consignee, 
he  cannot  be  personally  sued,  he  cannot,  in  an  action  for  a  declaration,  counter- 
claim for  short  delirery  or  damage  to  the  goods,  but  in  Montgomery  v.  Foy^ 
Morgan  d:  Co.  (1895),  2  Q.  B.  321,  which  was  such  a  case,  the  shipper,  at  his 
own  request,  was  joined  as  defendant  to  enable  him  to  counterclaim. 

(«)  Siee,  for  instances  of  the  operation  of  such  a  clause,  Alexiadi  v.  Bobinson 
(1861),  2  F.  &  F.  679;  Wilson  v.  London,  &c,.  Steam  Co.  (1865),  L.  R.  1  C.  P.  61 ; 
Oliver  v,  Colven  (1879),  27  W.  K.  822 ;  Major  v.  Qnmt  (1902),  7  Com,  C.  231. 
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and,  if  no  such  custom  can  be  proved,  the  general  mle  apnearfl 
to  be  '*  that  goods  are  delivered  when  they  are  so  completely  in 
the  custody  of  the  consignee  that  he  may  do  as  he  pleases  with 
them,"  in  other  words,  when  they  pass  m>m  agents  of  the  ship- 
owner to  agents  of  the  consignee  (/). 

Note  3. — There  is  nsually  a  clause  in  bills  of  lading  requiring 
claims  for  damaged  (jg)  goods  to  be  made  within  a  certain  time» 
as  before  remoyal,  or  within  seven  days  after  the  goods  are 
landed,  or  within  one  month  of  steamer's  arrival. 

Note  4. — For  the  practice  in  dischM'ging  general  ships  in 
London,  Liverpool,  Glasgow,  Bristol,  and  Hull,  see  Appendix  XL 


(/)  See  Britith  Shipowmrt^  Co,  r.  Grimond  (ISIS),  3  Sc  Stu.  C,  4th  Ser^  at 
p.  972.  Cf.  The  Jaederen  (1892),  P.,  jmt  Barnei,  J.,  at  p.  858,  as  to  cues  where 
the  whole  discharge  is  done  by  a  dock  company  as  agents  for  shipowner  and 
charterer. 

(^}  This  includes  both  apparent  and  latent  damage:  JToortf  ▼.  ffarri9  (1876), 
lApp.C.818. 
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SECTION  IX. 
Demxjrbaoe. 

Article  128. — Nature  of  Demurrage. 

Demubbage,  in  its  strict  meaning,  is  a  sum  agreed  by  the 
charterer  to  be  paid  as  liquidated  damages  for  delay  beyond 
a  stipulated  or  reasonable  time  for  loading  or  unloading. 
When  the  time  is  not  agreed,  or  where  the  sum  is  only  to 
be  paid  for  a  fixed  number  of  days,  and  a  further  delay 
takes  place,  the  shipowner's  remedy  is  to  recover  unliqui- 
dated "  damages  for  detention."    The  phrase  "  demurrage  " 
is  sometimes  loosely  used  to  coyer  both  these  meanings  (a). 
Stipulations  for  demurrage  may  be  either-?— 
(1.)  Exhaustive :  as  ^'  ten  days  for  loading  and  demurrage 
at  £20  per  diem  afterwards,"  which  covers  all 
delay. 
(2.)  Partial :  as  ^'  ten  days  to  load,  ten  days  on  demur- 
rage at  £20  per  diem,"  when  all  delay  after  twenty' 
days  wiU  give  rise  to  damages  for  detention;  or 
"  demurrage  at  £20  per  diem  "  (6),  when  demurrage 


(a)  For  a  discoision  of  the  resnlting  difficulties,  see  Article  54 : — ^The  Cesser 
claose. 

(&)  Cf.  Harris  t.  Jaoobs  (1886),  15  Q.  B.  D.  247,  in  which  Brett,  L.J.,  laid 
down  that  ^  each  a  payment  was  in  the  nature  of  demurrage :  the  clause  as  to 
demurrage  in  a  charter  being  elastic  enough  in  the  ordinary  construction  of  a 
charter  to  comprise  such  a  damage  as  this,"  and  cited  as  authority  his  own 
judgment  in  Scmguinetti  v.  Pacifio  Co.  (1877),  2  Q.  B.  D.  238,  at  p.  252,  for 
criticisms  on  which  see  the  Note  to  Article  54,  p.  135.  The  Scotch  Courts 
take  a  stricter  riew  of  **  demurrage : "  cf,  Gardiner  v.  Macfarkme  (1889),  16 
Sc  Sess.  C,  4th  Ser.,  p.  658 ;  and  cf,  the  English  Courts  in  Clink  ▼.  Radford 
1891),  1  Q.  B.  625,  and  Dunhp  t.  Baifwr  (1892),  1  Q.  B.  507.  For  the 
effect  of  a  stipulation  to  load  **  on  conditions  of  odUitry  guarantee^"  see  BetiittUion 
Co.  T.  Pirie  (1889),  61  L.  T.,  N.S.  330:  affirmed  in  C.A.  6  Times  L.  R.  50. 
M<m$m  T.  Macfarkme  (1895),  2  Q.  B.  562  (C.A.);  Ship  Saxon  r.  Union  S,S.  Co, 
(1900),  5  Com  C.  381 ;  Shamrock  8.S  Co,  t.  Storey  (1899),  5  Com.  C.  21. 
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will  begin  at  a  time  unascertained,  except  that  it 
must  allow  a  reasonable  time  for  loading. 
(3.)  Ahsent:  as  "  ten  days  to  load,"  or  "  load  according  to 
the  custom  of  the  port,"  or  simply  "  load,"  where 
all  delay  will  be  met  by  ^  damages  for  detention." 


Article  129. — Demurrage^  when  payable. 

Demurrage  becomes  payable  when  the  lay-days  allowed 
for  loading  or  unloading  have  expired.  Such  lay-days  begin 
when  the  ship  arrives  at  the  place  agreed  upon  in  the 
charter  for  loading  or  unloading  (c),  and  is  there  ready  to 
load  or  discharge,  and  they  run  continuously  ((2),  in  the 
absence  of  express  agreement  (e),  or  custom  of  the  port  (f) 
to  the  contrary,  from  that  date.  When  the  lay-days  have 
expired,  demurrage,  in  the  absence  of  express  agreement  (g), 
runs  continuously  during  the  presence  in  the  port  of  the 
vessel  either  ready  for  or  engaged  in  the  business  of  loading 
or  discharging.  If  the  ship  has  to  be  removed  from  the 
port,  or  becomes  unfit  for  loading  or  discharging,  e,g.  by 
reason  of  a  collision,  the  period  of  such  removal  or  unfitness 
will  be  cut  out  from  the  period  of  demurrage  (h). 

Damages  for  detention  (where  demurrage  is  not  provided 
for)  become  payable  either — 

(1.)  On  the  expiration  of  the  specified  lay-days,  if  any,  as 
above ;— or 

(2.)  On  the  expiration  of  a  reasonable  time  for  loading  or 
unloading  ;- 


(c)  Vid$  Articles  36,  39,  anU.  TharsiB  Co,  r.  Morel  (1891),  2  Q.  B.  647. 
A  ship  preyented  from  loading  by  quarantine  is  not  **  ready  to  load  ** :  White  t. 
Winchester  (1886),  13  Sc.  Sess.  C,  4th  Ser.,  524.  The  Auetin  IHare  (1894), 
10  Times  L.  B.  633. 

(d)  M*ItUo8h  V.  Sinclair  (1877),  11  Jr.  R.  C.  L.  456 ;  Nielten  v.  Wait  (1885), 
16  Q.  B.  D.  67. 

(e)  E.g.  **  Sundays  and  holidays  excepted." 

(/)  Nieleen  v.  Wait,  vide  supra,  where  a  custom  of  the  port  of  Gloucester  not 
to  reckon  in  the  lay-days  the  time  occupied  in  moying  the  ship  from  one  place  of 
discharge  to  another,  was  held  good.  In  Dickinson  v.  Martini  (1874),  1  Sc  Sess.  C, 
4th  Ser.,  1185,  time  spent  in  lightening  outside  the  port,  in  order  to  proceed  to  a 
port  of  discharge,  was  included  in  the  lay-days.    See  Article  37,  ante, 

(g)  E.g,  If  lay-days  except  "Sundays  and  holidays"  and  demurrage,  is  **per 
like  day"  or  **per  like  hour"  :  Jiayner  r.  Conder  (1895^  1  Com.  Cases,  80. 

(A)  2)/ne  and  Blyth  Co.  v.  Leach  (1900),  2  Q.  B,  12. 
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(3.)  On  the  expiration  of  the  fixed  number  of  days  for 
which  demurrage  has  been  stipulated  {i). 


Article  130. — Demurrage,  how  calculated. 

Stipulations  as  to  demurrage  and  lay-days  must  be  strictly 
limited  to  those  ports  to  which  they  are  applied  in  the 
charter ;  a  reasonable  time  for  loading  and  unloading  will  be 
allowed  at  other  ports  on  the  voyage,  to  which  such  stipula- 
tions are  not  applied  (Jc). 

When  the  stipulations  in  a  charter  as  to  loading  and 
unloading  differ  materially,  it  will  not  be  allowable  to  lump 
together  the  days  for  loading  and  discharging,  an  intention 
to  separate  them  being  inferred  {Tc). 

The  clause  *'to  average  the  days  for  loading  and  dis- 
charging in  order  to  avoid  demurrage  '*  allows  the  charterer 
to  add  together  the  days  agreed  for  both  operations,  not 
being  liable  for  demurrage  till  the  total  days  are  exhausted 
(Z),  but  such  a  provision  does  not  necessarily  apply  to  de- 
spatch money  as  well  as  to  lay-days  (m). 

In  the  absence  of  a  custom  of  the  port  (n),  the  following 
phrases  have  the  following  meanings  in  clauses  as  to  loading 
and  discharging : — 

Bays  mean  consecutive  (o)  calendar  days  of  twenty-four 
hours  commencing  at  midnight,  and  include  Sundays    and 


(t)  Where  there  is  in  the  charter  a  liquidated  sum  fixed  for  demurrage,  that 
sum  wiU  also  he  prima  facie  the  measure  for  damages  for  detention  beyond  the 
period  of  demurrage. 

(A)  See  Marshall  v.  Bolckow,  Vaughan  ^  Co,  (1881),  6  Q.  B.  D.  281 ;  Niemann 
T.  Moes  (1860),  29  L.  J.  Q.  B.  206 ;  Awn  S.S.  Co.  v.  Leaek  (1890),  18  Sc  Sess.  C, 
280.  For  other  cases  where  special  stipulations  as  to  demurrage  were  construed, 
see  Manhall  v.  De  La  Torre  (1795),  1  Esp.  367 ;  Stevenson  t.  York  (1790), 
2  Chitt.  570 ;  Sweeting  v.  Dartheg  (1854),  14  C.  B.  538. 

(0  Moli^  8,8.  Co.  V.  Naylor  Benzon  4r  Co.  (1897X  2  Com.  Cases,  92. 

(m)  Rowland  8.S.  Co.  t.  Wilson  8ons  d:  Co.  (1897),  2  Com.  Cases,  198.  The 
charterer  electing  to  take  despatch  money  at  port  of  loading,  will  be  debarred 
from  averaging  the  days  to  save  demurrage  at  port  of  discharge :  Oakville  Co.  v. 
Bolmes  (1899),  5  Com.  Cases,  48. 

(n)  As  in  Cochran  ▼.  Betberg  (1800),  3  Esp.  121,  where  the  then  custom  of  the 
port  of  London  was  proved  to  consider  days  as  working  days  only,  excluding 
Sundays  and  holidays;  and  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.  67. 

(o)  Nielsen  v.  Wait^  v.8.  The  running  day,  or  day  of  twenty-four  hours,  during 
which  the  ship  is  running,  is  opposed  to  the  working  day. 

Digitized  by  VjUUVIC 


254  DEMUBRAQE. 

holidays  (p).  If  a  ship  is  not  ready  to  load  till  part  of  the  day 
has  expired,  the  charterer  is  not  bound  to  commenoe  loading 
her  until  the  commencement  of  the  next  calendar  day ;  bat  if 
he  does  any  work  on  the  partial  day  it  may  be  evidence  of  an 
agreement  to  treat  it  as  a  whole  day  (p).  In  the  absence  of 
express  stipulation  part  of  a  calendar  day  on  demurrage  counts 
as  a  whole  day  (g). 

Working  day$  mean  all  days  on  which  work  is  ordinarily 
done  at  the  port,  excluding  Sundays  and  holidays  (r).  It  is 
immaterial  that  on  one  of  them  the  charterer  is  prevented  from 
loading,  unless  the  cause  of  delay  is  covered  by  an  exception  («). 
The  numbers  of  hours  in  a  working  day  on  which  a  snip  must 
load  must  be  settled  by  the  custom  of  the  port,  or  express 
agreement  (r). 

Cargo  to  he  discharged  at  the  average  rate  of  not  less  than 

tons  per  day.  Such  a  clause,  where  the  tonnage  of  the  cargo, 
divided  by  the  average  rate  of  discharge,  gives  a  fraction 
over  a  day,  does  not  allow  the  charterer  the  whole  of  the 
last  day.  It  is  doubtful  how  the  fraction  is  to  be  computed, 
probably  by  the  proportion  of  hours  used  to  the  hours  in  the 
working  day;  but  it  is  arguable  that  the  charterer  is  only 
entitled  to  the  number  of  £tys,  and  cannot  claim  the  fraction 
over  ((). 

Per  voorkingday  of  twenty-four  hours :  Held  to  mean  that  each 
twenty-four  hours  on  which  work  was  done  was  to  count 
as  a  conventional  day,  though  the  hours  might  be  on  several 
days(tt). 

Colliery  working  day  means  all  days  on  which  the  colliery 
works  in  normal  times  and  under  normal  circumstances,  ex- 
eluding  Sundays,  and  holidays,  such  as  Mabon's  Day  in  South 
Wales,  which  are  not  port  holidays.  It  includes  days  on  which 
the  colliery  would  work  ordinarily,  but  does  not  work  owing  to 
a  strike  (x). 

Weather  working  days  means  days  on  which  the  weather  allows 


(p)  The  Katy  (1895),  P.  56.  Broum  t.  John8<m  (1842),  10  M.  &  W.  331 ; 
Niemann  y.  Moss  (I860),  29  L.  J.  Q.  B.  206. 

(q)  Commercial  S.3,  Co.  r.  Boulton  (1875),  L.  R,  10  Q.  B.  346  ;  see  also  the 
report  of  the  same  case  as  to  the  ship  Boston  in  3  Asp.  M.  C,  N.S.  111. 

(r)  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.,  at  p.  71. 

(f)  Ifolman  v.  Feruvian  Nitrate  Co.  (1878),  6  Sc  Sees.  C.,4th  Ser.,  667 ;  where 
a  **  surf  day  "  was  held  a  working  day. 

(0  Teoman  r.  The  King.  Decided  by  Bigham,  J.,  May  4, 1903.  Cargo  2364 
tons ;  rate  210  tons  a  day  =11  days  ^.  The  charterer  was  held  not  entitled  to 
claim  12  days. 

(u)  Forest  8.S.  Co.  v.  Iberian  Ore  Co.  (1899),  5  Com.  Cases,  83. 

(a?)  Saxon  Ship  Co.  t.  Union  3.S.  Co.  (1900),  5  Com.  Cases,  381.  The  length 
of  the  working  day  or  holiday  is  usually  defined  by  the  colliery  guarantee.  But 
nader  such  a  document  the  artificial  extension  of  non-working  days  was  held  only 
to  apply  to  lay-days,  and  not  to  demurrage  days.  Saxon  v.  Union,  9.«.,  overruling. 
dink  r.  Sickle  Borman,  No.  2  (1898;,  4  Com.  Cases,  292. 
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working.  The  Court  has  applied  the  working  rule  of  com- 
putation that  if  any  subetantial  quantity  of  work  is  done,  the 
day  should  be  counted  as  a  whole  or  half  day,  according  as  the 
time  substantially  exceeds  half  a  day  or  not  (y). 

It  is  now  usual,  especially  in  the  case  of  steamers,  to  stipulate 
for  demurrage  at  so  much  per  hour.  Where  "  dispatch  money  " 
was  to  be  paid  at  10«.  per  hour  on  any  time  saved  in  loading 
or  discharging,  and  four  days  were  saved,  it  was  held  that  they 
were  to  be  taken  as  of  twenty-four,  and  not  of  twelve,  hours 
each,  the  **  dispatch  money ''  being  payable  on  the  time  saved, 
or  running  hours,  and  not  on  the  working  hours  (z).  The  clause 
"  Sundays  and  fdte  days  excepted  "  has  been  held  to  apply  both 
to  dispatch  money  and  lay-days  (a). 

Case  1. — A  ship  chartered  "  to  load  and  discharge  as  fast  as  the  ship 
can  work,  but  a  minimum  of  seven  days  to  be  allowed  merchants, 
and  ten  days  on  demurrage  over  and  above  the  said  laying  days." 
Eddy  that  from  the  context,  "  days  "  meant  "  workiog  "  not  '*  running  ** 
days. 

The  ship  came  into  dock  on  Tuesday  evening  at  5  p.m.,  reached  her 
berth  on  Wednesday,  at  8  a.m.,  find  continued  unloading  till  8  p.m.  She 
began  again  at  4  a.m.,  on  Thursday,  and  finished  at  8  a.m.  Hdd,  she  was 
liable  for  two  days'  demurrage  (the  lay-days  having  been  exhausted  at 
the  port  of  loading)  (6).  • 

Case  2. — By  charter  seven  running  days  were  allowed  for  discharging ; 
the  vessel  arrived  on  Saturday  and  was  cleared  by  10  a.m.,  when  she  gave 
notice  of  readiness  .to  discharge.  The  charterers  at  first  declined  to 
receive  cargo,  but  afterwards  received  it  from  1  p.m.  to  4  p.m.,  when  work 
stopped.  Held,  that  charterer's  conduct  amounted  to  an  agreement  that 
Saturday  should  be  counted  as  a  lay-day,  though  they  were  not  otherwise 
bound  to  take  discharge  on  that  day  at  all  (c). 

Case  3. — A  ship  was  chartered  *'  to  be  loaded  in  X.  in  fourteen  days, 
and  to  be  discharged,  weather  permitting,  at  not  less  than  twenty-five 
tons  per  working  day,  holidays  excepted."  Held^  that  the  da^s  for 
loading  must  be  taken  as  "running  days,''  the  days  for  unloading  as 
working  days  (d\ 

Case  4. — A  charter  provided : — *'  Cargo  to  be  loaded  and  discharged 
as  fast  as  steamer  can  receive  and  deliver  during  working  hours.  If 
longer  detained  £12  per  diem  demurrage."  Held^  that  saving  of  time 
at  the  port  of  discharge  could  not  be  set-oif  against  delay  at  port  of 
loading  (e). 


(y)  Branchelow  S.S.  Co.  v.  Holt  (1897),  1  Q.  B.  670. 

{z)  Laing  v.  HoUoway  (1878).  3  Q.  B.  D.  437. 

(a)  The  Glen  Devon  (1893),  P.  269. 

(6)  Commercial  S.S.  Co.  v.  Bouiton,  vide  eupra;  Hough  v.  Athya  (1879),  6  So. 
Sess.  C,  4th  Ser.,  961. 

(c)  The  JTa^y  (1895),  P.  66. 

d)  Niemann  v.  Moss  U860),  29  L.  J.  Q.  B.  206. 

(e)  Avon  8.3.  Co.  r.  Leask  (1890),  18  Sc  Sess.  C.  280 ;  following  MarshalPs 
Case  (1880),  6  Q.  B.  D.  281. 
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Article  131. — Charterer* $  Undertaking: — To  load  or  unload 
in  a  fixed  Time. 

If  by  the  terms  of  the  charter  the  charterer  has  agreed  to 
load  or  unload  within  a  fixed  period  of  time  {f)y  that  is  an 
absolute  and  unconditional  engagement,  for  the  non-per- 
formance of  which  he  is  answerable,  whatever  be  the  nature  of 
the  impediments  which  prevent  him  from  performing  it  {g\ 
unless  such  impediments  are  covered  by  exceptions  in  the 
charter  (A),  or  arise  from  the  fault  of  the  shipowner  or  those 
for  whom  he  is  responsible  (t).     , 

Thus,  after  the  ship  is  ready  to  load  or  to  unload  at  the 
agreed  place  (i),  the  charterer  will  not,  in  the  absence  of 
express  exceptions,  be  refeased  from  his  contract  by  delay 


loacun; 


f )  The  effect  ii  the  same,  if  the  days  oan  be  calcnlated,  ai  where  the  rate  of 
ling  or  discharge  per  day  is  fixed  ;  but  in  D<Ml  t.  WaiU  (1891),  7  T.  L.  R. 
622,  a  claase,  **  Cargo  to  be  loaded  as  fast  as  ressel  can  receire  in  ordinarr  work- 
ing hours,  and  to  I^  reoelred  as  customary  as  fast  as  steamer  can  deliTer  iu 
ordinary  working  hours — not  less  than  one  hundred  standards  a  day  loading  or 
discharging,"  was  held  by  the  C.  A.  not  a  clause  obliging  the  charterer  to  receive 
one  hundred  standards  a  day,  and  so  fixing  the  number  of  lay-days,  but  a  clause 
for  the  benefit  of  charterers  only. 

(jj)  Per  Lord  Selbome  in  PosUethxoaiU  ▼.  FreeUmd  (\^^)^  h  App.  0.  599,  at 
p.  (>08.  Foi;  a  striking  example  of  the  absolute  nature  of  the  obligation,  see 
Porteous  t.  Wainey  (1878),  8  Q.  B.  D.  223,  534.  In  Potter  v.  BwrrOl  (1897),  1 
Q.  B.  97,  under  a  charter  for  a  series  of  ships  **  as  nearly  as  possible  a  steamer  a 
month,"  to  be  loaded  in  a  fixed  time ;  owing  to  excepted  perils,  two  steamers 
arrived  at  the  same  time  and  could  not  with  the  resources  of  the  port  be  loaded 
in  the  fixed  time.  H^  by  the  C.  A.  that  as  the  shipowner  was  not  liable  for  the 
delay,  the  charterer  was  not  excused  by  it. 

(A)  For  a  recent  illustration  of  thb,  see  QraniU  S,S,  Co.  v.  Ireland  (1891), 
19  Sc  Sess.  C.  124,  where  the  excepted  peril  occurred,  but  did  not  prevent  the 
discharge  of  the  ship,  only  the  removal  of  its  cargo  from  the  quay  when  dis- 
charged. See  also  Aktieeelkabet  Argentina  y.  Von  Laer  (1908),  19  Times  L.  R. 
151. 

(0  Budgett  v.  BinmngUm  (1891),  1  Q.  B.  35 ;  Beneon  v.  Blunt  (1841),  1  Q.  B. 
870 ;  ffaneen  v.  Donaldeon  (1874),  1  Sc.  Sess.  C,  4th  Ser.,  1066,  where  discharge 
was  impeded  by  the  insufficiency  of  the  shipowner's  crew.  Where  loading  or 
discharge  is  a  joint  operation,  it  follows  from  Budgett  v.  Binnington  that  the 
inability  of  the  shipowner  to  do  his  part  will  only  excuse  the  charterer  when  it 
is  only  that  which  prevents  the  charterer  from  doing  his  share  of  the  work. 
In  Harrii  v.  Bert  (1893),  68  L.  T.  76,  delay  was  caused  by  reetowing  some  cargo 
that  had  shifted,  and  restowing  other  cargo  to  enable  fresh  cargo  to  be  properly 
stowed.  The  stevedore  was  employed  and  paid  by  the  owners.  Held^  the 
charterers  were  not  liable  for  demurrage  for  this  delay,  the  stevedore  being  the 
owner's  servant.  The  proper  exercise  by  the  shipowner  of  a  lien  on  the  cargo 
does  not  prevent  his  claiming  demurrage  for  the  time  during  which  the  exercise 
of  the  lien  stops  the  discharge.  Zyfo  8,S,  Co.  v.  Cardiff  (1899),  5  Com. 
Cases,  87. 

(Jt)  See  Articles  36,  39,  ante^  and  TharM  Co.  v.  Morel  (1891),  2  Q.  B.  647. 
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resulting  from  the  crowded  state  of  the  docks  (Z),  bad 
weather  (m\  or  ice  preyenting  loading  (n),  insufficient  supply 
of  cargo  (o),  lawful  (p)  orders  of  the  authorities  at  a  foreign 
port  (g),  or  strikes  of  persons  for  whom  the  shipowner  is  not 
responsible,  even  though  the  shipowner  is  prevented  by  the 
same  cause  from  performing  his  share  of  the  work  (r)  ;  on 
the  other  handy  the  charterer  is  entitled  to  keep  the  ship  the 
whole  of  the  fixed  period  though  he  could  have  loaded  her 
in  less  time  (a). 

The  proyisions  of  the  charter  as  to  fixed  days  must  be 
limited  to  the  ports  to  which  they  expressly  refer  (Q,  and  a 
reasonable  time  will  be  allowed  for  loading  or  unloading  at 
ports  not  expressly  provided  for  (u). 

Case  1. — A  ship  was  chartered  to  unload  in  the  London  Docks,  forty 
days  being  aUowed  as  lav-days;  owing  to  the  crowded  state  of  the  docks, 
the  vessel  was  detained  forty-one  days  over  the  lay-days.  Held^  that  the 
charterer  was  liable  for  the  delay  (x). 

Case  2. — ^A  ship  was  chartered  to  load  at  London,  with  thirty  running 
days ;  owing  to  frost  the  loading  of  the  ship  was  prevented.  Held^  the 
charterer  was  liable  for  the  deUy  (y). 

Case  3. — ^A  ship  was  chartered  to  load  at  X.,  with  sixty  running  days ; 
while  there,  owing  to  an  infectious  disease  on  shore,  communication 
between  ship  and  shore  was  forbidden  by  the  local  government.  Held, 
the  charterer  was  liable  for  delay  (z). 

(0  Randall  v.  Lynch  (1810),  2  Camp.  352 ;  Brown  v.  Johnson  (1843>  10 
M.  &  W.  331 ;  Tapsoott  v.  Balfour  (1872),  L.  R.  8  C.  P.  46 ;  on  which  case,  see 
note,  p.  99. 

(m)  Thiis  V.  Byers  (1876),  1  Q.  B.  D.  244. 

(n)  Barret  v.  Ihitton  (1815),  4  Camp.  338. 

(o)  See  Article  42. 

Ip)  Illegal  orders  of  the  authorities  will  not  protect  the  charterer,  who  has  his 
remedy  against  them  :  Bessey  v.  Evans  (1815),  4  Camp.  131 ;  Oosling  y.  Higgins 
(1808>»  1  Camp.  450;  The  Newport  (1858),  Swabey,  335.  Compare  the  principle 
involved  in  Evans  v.  Bullock  (1877),  38  L.  T.  34;  Bonneberg  r.  Falkland  Islands 
Co.  (1864),  17  C.  B.,  N.S.  1;  Sully  v.  Ihtranty  (1864),  3  H.  A  C.  270;  and 
Article  4,  on  Illegality. 

iq)  Barker  v.  ffodgson  (1814),  2  M.  &  S.  267 ;  Blight  r.  Page  (1801),  3  B.  &  P. 
295,  note,  cited  also  at  4  Camp.  334,  by  Oibbs,  C.J.,  who  was  counsel  in  it. 
Where  a  ship  otherwise  ready  to  load  is  prevented  from  loading  by  quarantine, 
the  lay-days  stipulated  in  the  charter  will  not  begin  to  run  till  the  quarantine 
has  expired :  White  v.  Winchester  (1886^  13  Sc.  Seas,  C,  4th  Ser.,  524.  The 
Austin  Friars  (1894),  10  Times  L.  R.  633. 

(r)  See  anU  (i),  p.  256.    But  cf.  The  Alne  Holme  (1893),  P.  173. 

(t)  Petersen  v.  Dunn  (1895),  1  Com.  Cases,  8. 

(0  Marshall  t.  De  La  Torre  (1795),  1  fisp.  367 ;  Stevenson  v.  York  (1790), 
2  Chit.  570. 

(u)  Sweeting  v.  Darthet  (1854),  14  C.  B.  538.  See  also  Fowler  v.  Knoop  (1878), 
4Q.B.D.299. 

(x)  Randall  v.  Lynch  (1810),  2  Camp.  352. 

(y)  Barret  v.  Dutton  (1816),  4  Camp.  333. 

(,)  Barker  v.  Hodgson  (1814),  2  M.  &  S.  271.  ^^^^^^  by  GoOqIc 

8  ^ 
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Case  4. — A.  ship  w«8  chartered  to  load  barley  at  a  Russian  port,  with 
thirty  ruoniDg  days  for  loading  and  unloading ;  the  Bosaian  government 
forbade  the  export  of  barley  (a).  Held,  the  charterer  was  liable  for 
failure  to  fumi^  a  cargo  (6). 

Ccue  5. — ^A  charter  to  discharge  at  Bristol  allowed  a  fixed  number  of 
days  for  dischargiog.  The  custom  at  Bristol  was  that  discharge  was  the 
joint  act  of  the  charterer  and  shipowner.  Discharge  was  prevented  by  a 
strike  of  labourers,  which  prevented  both  shipowner  and  charterer  from 
performing  their  piart  of  the  discharge.  Held,  that,  as  the  charterer  was 
not  prevented  from  discharging  by  the  fault  of  the  shipowner  or  persons 
for  whom  the  shipowner  was  responsible,  he  was  not  excused  for  delay 
beyond  the  fixed  lay-days  (c). 


Articles  132  and  133. — To  load  or  unload — In  Reasonable 
Time — According  to  the  Custom  of  the  Port — As 
customary — With  Customary  Dispatch. 

If  no  fixed  time  for  loading  (or  unloading)  is  stipulated 
in  the  charter  the  law  implies  an  agreement  on  the  part  of 
the  charterer  to  load  or  discharge  the  cargo  within  a  reason- 
able time  (d)f  and,  so  far  as  there  is  a  joint  daty  in  loading 
or  unloading,  that  the  merchant  and  shipowner  should  each 
use  reasonable  diligence  in  performing  his  part  (e). 

*'  A  reasonable  time  *'  means  reasonable  under  the  circum- 
stances then  exbting,  other  than  self-imposed  inabilities  of 


(a)  Compare  with  this  Hilis  v.  Sughrue  (1846),  15  M.  &  W.  253,  where  the 
shipowner  who  had  contracted  to  procure  and  carry  a  cargo  of  guano  was  held 
liable  for  not  loading  auch  a  cargo,  though  there  was  no  gunno  to  load.  This  case 
seems  qnite  inconsistent  with  Clifford  v.  Watts  (1870),  L.  R.  5  C.  P.  577. 

(6)  Blight  V.  Page (lSOi\  3  B.  &  P.  295,  note;  see  Article  4:  Illegality. 

(c)  BudgeU  r.  Binnington  (1891),  1  Q.  B.  35. 

(d)  Hick  T.  iJaymonrf  (1893),  A.  C.  22.  Per  Lord  Salbome  in  Postlethwaite  x. 
Freeland  (1880X  5  App.  C,  at  p.  608.  The  time  is  unfixed  whenever  there  is 
not  a  definite  time  expressed  or  implied  (as  in  Article  131).  The  obligation  is  the 
same  whether  the  charter  is  altogether  silent  as  to  the  time,  as  in  Hick  r.  Bay- 
mond,  V.S* ;  or  stipulates  for  <*  customary  dispatch,"  as  in  Postlethwaite  v.  Freeland, 
tj.f. ;  or  «*  as  fast  as  steamer  can  delirer  "  {Good  r.  Isaacs  (1899),  2  Q.  B.  555) ; 
or  both  the  last  phrases  {ffulthen  v.  Stewart  (1903),  App.  Cas.  389 ;  or,  **  as 
fast  as  master  shall  require  "(5m  8.S.  Co,  v.  Price  (1903),  8  Com.  Cas.  at 
p.  296).  Discharge  with  more  than  customary  dispatch  can  be  secured  by 
such  words  as  "to  be  discharged  continuously,  any  custom  of  the  port  to 
the  contrary  notwithstanding."  Maday  x,  SpilUrs  (1901),  6  Com.  Cases, 
217.  "Forthwith"  =  without  unreasonable  delay.  Hudson  x.  Hill  (1874^ 
43  L.  J.  C.  P.  273  ;  Forest  Oak  Co,  v.  Biohard  (1899),  5  Com.  Cases,  100. 

(c)  Ford  V.  Cotesvoorth  (1870),  L.  R.  4  Q.  B.,  at  p.  137 ;  5  Q.  B.  544:  Cun- 
ningham T.  Dunn  (1878),  3  C.  P.  D.  443  (C.A.). 
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either  shipowner  or  charterer  (/),and8hould  be  estimated  with 
reference  to  the  means  and  facilities  then  available  at  the 
port,  the  course  of  business  at  the  port  (g),  the  customary 
methods  employed  in  the  port,  and  the  character  of  the  port 
with  regard  to  tides  and  otherwise  (h).  Thus  where  a  strike 
at  the  port  of  loading  or  discharge  prevents  a  diligent  con- 
signee from  doing  his  part  of  the  work  with  reasonable 
exertions  on  his  part,  he  will  not  be  liable  for  the  consequent 
delay  (g). 

This  obligation  to  load  or  unload  in  a  reasonable  time 
imports,  without  express  reference,  a  stipulation  that  the 
work  shall  be  done  in  the  manner  customary  in  the  port  (e). 
But  an  express  provision,  ^  according  to  the  custom  of  the 
port,"  or  "  with  customary  dispatch,"  or  *'  as  customary,"  is 
very  commonly  inserted.  In  consequence,  every  impediment 
arising  out  of  that  custom  or  practice  which  the  charterer 
or  shipowner  could  not  have  overcome  by  the  use  of  any 
reasonable  diligence  (k)  ought  to  be  taken  into  consider- 
ation. (Z). 

Such  express  stipulations  and  the  implied  obligation  as  to 


(/)  But  this  limitation  does  not  make  the  charterer  liable  for  delay  arising  from 
the  previoos  engagements,  not  of  the  charterers  or  their  agents,  but  of  the  con- 
signees to  whom  the  charterers  have  sold  the  cargo :  Watson  v.  Borner  (1900), 
5  Com.  Cases,  377 ;  Ogmore  v.  Borner  (1901),  6  Com.  Cases,  104.  Kor  does  it 
extend  to  a  case  in  which  delay  is  due  to  the  engagements  of  the  charterers  or 
shipowners  themselves,  when  those  engagements  are  reasonably  made  in  the 
normal  carrying  on  of  their  business,  and  do  not  create  such  an  exceptional  state 
of  circumstances  as  the  parties  to  the  charter  on  signing  it  cannot  be  taken  to 
have  contemplated :  Harrowing  v.  Z>Mpr^(1902),  7  Com.  Cases,  167  ;  Quilpue  v. 
Brown  (1903),  9  Cora.  Cases,  13.  The  proper  exercise  of  a  lien  by  the  shipowner 
does  not  prevent  his  recovering  demurrage  for  the  delay  caused  by  the  exercise  of 
the  lien  :  Lyle  Co,  v.  Cardiff  (1899),  5  Com.  Cases,  87. 

(jg)  Hick  V.  Raymond  (1893),  A.  C.  22 :  per  Lord  Selbonie  in  Postlethwaite  v . 
Freelandj  vide  supra,  at  p.  609 :  HuHhen  v.  Stewart  (1903),  App.  Cas.  389. 

(A)  Carlton  S.8,  Co,  v.  Castle  Mail  Co.  (1898),  A.  C.  486. 

(i)  See  per  Lord  Blackburn,  Postlethwaite  v.  Freeland  (1880),  5  A.  C,  at 
p.  613 ;  A.  L.  Smith,  L.J.,  Lyle  v.  Oirrfiy  (1900),  2  Q.  B.,  at  p.  643 ;  Collins,  M.R., 
Temple  Y,  Runnalls  (1902),  18  Times  L.  R.,  at  p.  823.  Lord  Herschell  thought 
otherwise  :  Hick  v.  Raymond  (1893),  A.  C,  at  p.  30. 

(*)  Garali  v.  Xenos  (1862),  2  F.  &  F.  740  :  the  shipowner  had  contracted  to 
r)rward  goods  by  foreign  steamer,  but  missed  the  last  steamer  of  the  season  ;  he 
had  discharged  according  to  the  custom  of  the  port,  but  could  by  diligence  have 
expedited  the  discharge  of  these  goods  so  as  to  catch  the  steamer.  Held,  that 
he  was  liable  for  the  dela) ,  apparently  on  the  ground  that  he  had  not  used  what 
was  due  diligence  under  the  circumstances. 

(J)  See  the  various  cases  referred  to  in  the  Note.        j 
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customary  dispatch  refer  to  the  customary  manner  of 
discharge,  and  only  indirectly  to  the  time  usually  occupied 
in  discharging  in  such  customary  manner  (m). 

**  Custom,"  or  "  customary,"  does  not  mean  **  custom  "  in 
the  strict  legal  sense,  but  a  settled  and  established  practice 
of  the  port  (n). 

Note. — A  series  of  very  numerous  cases  seems  now  to  have 
established  that  in  all  cases  in  which  an  undefined  period  is 
allowed  for  loading  or  discharge^  the  obligation  is  the  same, 
viz.  to  do  it  in  a  reasonable  time,  and  that  what  is  a  reasonable 
time  depends  on  both  (1)  the  existing  circumstances  of  the  port 
(1.6.  as  opposed  to  the  normal  oiroumstanoes),  and  (2)  the 
oustomaiT  methods  of  the  port 

That  the  obligation,  where  no  time  was  fixed,  was  to  do  the 
work  in  a  reasonable  time,  may  bo  considered  to  have  been 
settled  as  long  ago  as  1810  in  Burmeater  v.  Hodgson  (0)  and 
Badgers  v.  Forrester  (0).  And  indeed  it  is  the  ordinary  rule  of 
law  that  where  a  contract  fixes  no  time  for  performance,  it  must 
be  in  a  reasonable  time  (p).  But  it  has  needed  a  long  series  of 
decisions  to  establish  tiSat  a  reasonable  time  depends  on  the 
ciroumstanoes  mentioned  above  as  (1)  and  (2);  and  this 
necessity  has  arisen  from  the  disturbing  efiect,  m  the  current 
of  authority,  of  a  few  cases  such  as  Asheroft  v.  Crow  Colliery 
Co,  (q)f  and  Wright  v.  New  Zealand  Shipping  Co.  (r),  especially 
the  latter.  In  both  these  oases  the  charterer  seems  to  have 
done  all  that  was  reasonable,  having  regard  to  the  existing 
(abnormal)  circumstances  in  the  port,  but  of  necessity  not  all 
that  he  might  have  done  under  normal  circumstances,  and  in 
both  cases  he  was  held  liable  for  demurrage.  Many  ingenious 
attempts  have  been  made  to  reconcile  the  two  cases  with  the 
other  authorities  («),  but  to  admit  that  they  were  wrongly 

(m)  Duniop  v.  Balfour  (1892),  1  Q.  B.,  at  p.  520 ;  Castlegate  8,8.  Co.  v.  2><fmp- 
9eyj  ibid.^  at  pp.  861, 862 ;  Metcalfe  v.  Thompeon  (1902X 18  Times  L.  R.  706.  Cf. 
Sea  8.8.  Co.  r.  Price  a»03),  8  Com.  Gas.  292. 

(n)  Per  Lord  Blackbom,  approving  Lord  Coleridge  in  Poetlethvoaite  r.  Free- 
land  (1880),  5  A.  C,  at  p.  616.    See  Article  8,  anU. 

(0)  2  Camp.  483  and  489.  Those  cases  seem  also  to  imply  that  the  cnstom  of 
the  port  fixes  what  is  reasonable. 

\p)  Cf.  Lord  Watson,  Bick  v.  Raymond  (1898),  App.  Cas.  22,  at  p.  32. 

{q)  (1874),  9  Q.  B.  540. 

(r)  (1879),  4  Ex.  D.  165. 

(t)  As  to  Asheroft  r.  Crow  Colliery  Co.  (v.8.%  see  Note  (2)  to  Article  39,  supra, 
p.  100.  Wright  r.  New  Zealand  Co.  (t>.«.)  (which  was  followed  by  a  Divisional  Court 
in  TUlett  r.  Cwm  ^Wfi(1886),  2  Times  L.  R.  675)  is  discussed  m  Postlethwaite  v. 
Freeland  (1880),  5  App.  C,  at  pp.  609,  617,  in  Hick  ▼.  Raymond  (1893),  App. 
C,  at  p.  82,  and  by  Bigham,  J.,  in  Lyle  r.  Corporation  of  Cardiff  (1899),  5  Com. 
Cases,  87,  at  pp.  89  and  92.  The  best  explanation  seems  to  be  that  of  A.  JL  Smith, 
L.J.,  in  Lyle  r.  Cardiff  (1900),  2  Q.  B.,  at  p.  645—**  In  my  judgment  it  is  not 
now  law. 
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deoided  seems  to  be  the  true  refuge  from  the  difHculty,  and 
one  which,  in  view  of  the  sure  establishment  of  the  right 
principle,  is  now  innocuous. 

That  the  customary  methods  in  use  in  the  port  are  to  be 
taken  into  account,  though  there  is  no  express  reference  to 
custom  in  the  contract,  seems  to  follow  from  the  principle  that 
all  the  existing  circumstances  of  the  port  are  to  determine  the 
extent  of  the  obligation,  and  appears  to  be  now  eistablished  by 
authority  (t\  although  doubts  upon  the  point  have  been 
suggested  (u). 

The  obligation,  therefore,  upon  the  charterer  or  consignee, 
where  no  fixed  time  for  discharge  is  mentioned,  is,  in  all  cases, 
that  the  ship  is  to  be  discharged  as  quickly  as  is  consistent 
with  the  manner  in  which  every  vessel  going  to  the  port  is 
discharged  (x)y  and  the  existing  circumstances  at  the  time 
when  the  vessel  actually  comes  to  the  port,  so  far  as  these 
circumstances  are  not  caused  by  the  charterer  or  consignee  (f/). 

The  question  to  be  answered  is: — *'Did  the  charterers  do, 
under  the  circumstances,  all  that  could  be  reasonably  expected 
of  them  ?  "  (z). 

Thus,  where  the  consignee  has  been  prepared  to  deliver  in 
the  customary  manner  into  warehouses  controlled  by  the  harbour 
authorities,  but  is  prevented  because  the  warehouses  without 
default  of  his  were  full  (a) ;  or  to  deliver  into  trucks  on  the  quay, 
a  rule  of  the  port  not  allowing  cargo  to  be  deposited  on  the 
quay,  but  is  prevented  because  the  railway  company  without 
defaxilt  of  his  did  not  supply  trucks  (h);  or  where,  the 
customary  method  being  to  discharge  on  to  the  dock,  quays, 
or  into  lighters,  the  quays  are  overcrowded,  and  lighters. 


(t)  Per  Lord  Blackbarn,  Postleihwaite  r.  Freeland  (1880),  5  App.  Oas.,  at  p. 
613 ;  A.  L.  Smith,  L.J.,  Lyle  v.  Cardiff  (1900),  2  Q.  B.,  at  p.  643 ;  Collins,  M.R., 
Temple  r.  Runnalle  (1902),  18  Times  L.  R.,  at  p.  823. 

(tf)  Lord  Herschell,  Hick  y.  Raymond  (1893),  App.  C,  at  p.  30.  Cf,  Bigham,  J., 
Lyle  V.  Garrfiy  (1899),  6  Com.  Cases,  at  p.  92.  Fowler  v.  Knoop.  (1878),  4  Q.  B.  D. 
299,  seems  to  involre  a  similar  implication. 

{pB)  Contrast  Maday  v.  SpUlera  (1901),  6  Com.  Cases,  217,  in  which  the  limita- 
tion to  customary  methods  was  exclnded  by  express  proyision. 

(y)  Per  Lord  Esher  in  Caetlegaie  8,8,  Co,  t.  Dempaey  (1892),  1  Q.  B.,  at  p. 
859.    As  to  the  liability  for  ^  solf-imposed  inabilities,"  see  Note  (f)^  p.  259. 

{z)  Per  Collins,  M.R.,  in  Hvithen  v.  Stevoari  (1902),  2  K.  B.,  at  p.  205.  Put 
more  briefly,  the  obligation  on  the  charterers  is  '^to  do  their  best."  Per  Bigham,  J., 
Lyle  V.  Cardiff  (1899),  5  Com.  Cases,  at  p.  94.  But  it  must  be  their  best,  and 
where  there  are  alternative  methods  of  discharge  the  charterers  mast  ose  all 
available  methods  and  exhaust  all  efforts  to  effect  the  discharge.  Per  Mathew,  J., 
Podenacker  v.  May  (1901),  6  Com.  Cases,  37,  at  p.  40. 

(a)  Good  V.  Isaacs  (1892),  2  Q.  B.  555. 

(6)  Wyllie  v.  Harrison  (1885),  13  Sc.  Sess.  C.  92.  It  would  be  otherwise  if 
there  was  no  such  rule  of  the  port,  or  the  ship  could  have  discharged  at  another 
quay,  in  which  case  the  delay  would  fall  on  the  consignee :  Kruuae  v.  Drynan 
(1891),  18  Sc.  Sess.  C.  1110  ;  cf.  Granite  8,8,  Co,  v.  Ireland(l^n\  19  Sc  Sess.  C, 
134  (a  case  of  fixed  days).    See  also  Lyle  v.  Cardijf  (1900),  2  Q.  B.  638, 
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owiDg  to  a  strike  of  lightermen,  are  unobtainable  (e) ;  or  even 
where  the  oharterer,  being  the  only  shipper  in  the  port,  and 
having  oarts  as  a  cnstomary  method  to  convey  cargo  to  the 
quay,  found  a  scarcity  of  carts  from  their  being  otherwise  em- 
ployed (d) ;  he  is  not  liable  for  the  subsequent  delay. 

So,  where  all  the  work  of  loading  or  discharging  is  done  by  a 
dock  company  as  agents  of  shipowner  and  diarterer  or  con- 
signee, and  the  work  is  delayed,  without  fault  of  the  charterer 
or  consignee,  by  a  strike  of  the  dock  company's  men  (e),  or  the 
crowded  state  of  the  dock  quays  (f\  the  charterer  or  consignee 
is. not  liable  for  the  delay.  But  if  the  consignees  of  a  cargo 
are  the  harbonr  authorities,  they  cannot  excuse  themselves  ^ud 
consignees  for  delav  in  discharge,  on  the  plea  of  orders  given  or 
difficulties  created  by  themselves  qu>d  harbour  authorities  {g). 

Case  1. — G.  were  consigneeB  of  cargo  under  a  bill  of  lading  specifying 
no  time  for  delivery ;  during  the  delivery  a  strike  occurred ;  the  ship- 
owners were  ready  to  do  their  part  of  the  work ;  hut  G.,  though  using  all 
diligence,  could  not  do  theirs.  Hdd,  that  they  were  only  bound  to 
discharge  in  a  reasonable  time,  having  regard  to  the  existing  circum- 
stances ;  and,  havins  used  all  diligence  themselves,  were  not  liable  for 
the  delay  caused  by  the  strike  {K). 

Ca$e  2. — ^A  ship  was  chartered  to  discharge  in  London,  the  diarter 
containing  no  provisions  as  to  the  time  of  unloading.  Owing  to  the 
crowded  state  of  the  docks,  the  ship,  though  discharged  in  her  turn,  was 
delayed  forty  days  beyond  the  usiud  time  for  discharge  of  such  ships 
when  the  docks  are  not  overcrowded,  ffddf  that  the  charterer  was 
not  liable,  both  parties  having  used  reasonable  diligence  to  get  the  ship 
discharged  (t). 

Case  3. — ^A  ship  was  chartered  to  load  a  cargo  at  Valencia,  without  any 
stipulation  as  to  time  of  loading.  The  law  of  Spun  forbids  vessels  with 
military  stores  on  board  to  load  at  Spanish  ports.  The  charterer  and 
shipowner  were  aware  at  the  time  of  making  the  charter  that  the  vessel 
intended  to  carry  military  stores.  The  ship  arrived  at  Y.  with  military 
stores  on  board  and  was  refused  permission  to  load.  Hddy  that  neither 
party  was  liable  to  an  action,  as  each,  having  used  reasonahle  diligence 
to  avoid  the  duiger,  was  prevented  by  the  act  of  a  superior  power  (A;). 

Ccue  4. — A  ship  was  chartered  to  unload  at  London  *'  in  the  usxial  and 


(o)  Hvithen  ▼.  Stewart  (1903),  App.  Cas.  389.  Ck>ntrast  Bodenacker  v.  May 
(1901),  6  Com.  Cases,  37,  where  lighters  might  by  reasonable  efforts  have  been 
obtained. 

(d)  Temple  v.  J2tmiia//«  (1902),  18  Times  L.  R.  822. 

(e)  Castlegate  8,8.  Co,  v.  Dempsey  (1892),  1  Q.  B.  854. 

(/)  The  Jaederen  (lSd2),?,  351,    War  v.  J2»cAartf»on  (1897),  3  Com.  Cases,  20. 

(g)  Zillah  V.  Midland  JUtiltoay  Co.  (1903),  19  Times  L.  R.  63;  but  compare 
Harrowing  t.  2>tipr^(1902),  7  Com.  Cases,  157 ;  and  Note  (/),  p.  259. 

(K)  Hick  y.  Bayniond  (1898),  A.  C.  22. 

(t)  Burmester  r.  Hodgton  (1810),  2  Camp.  488.  So  explained  in  Ford  v. 
Cotesworthf  poet.  The  case  is  also  discussed  in  Hick  v.  Bodoccmachi  (1891),  2  Q.  B. 
626,  at  pp.  635,  642.     Cf.  (1893),  A.  C,  p.  22. 

(*)  Cunninghcun  v.  Ihinn  (1878),  3  C.  P.  D.  443  (C.A.),  following  Ford  v. 
Coteeworth  (1870),  L.  R.  5  Q.  B.  544.  These  two  cases  are  reconcilable  with 
such  oases  as  Barker  v.  Hodgeon  (1814),  2  M.  &  S.  271,  and  Blight  v.  Pa^(1801), 
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customary  time/'  The  ship  was  discharged  in  her  turn,  with  due  diligence, 
but,  owiDg  to  the  crowded  state  of  the  docks,  was  detained  forty-nine  days 
longer  thim  the  usual  time  of  discharge  when  the  docks  were  not  crowded. 
Heldf  that  the  charterer  was  not  liable  (J), 

Case  6. — A  ship  was  chartered  to  deliver  rails  at  Z.,  **  the  cargo  to  be 
discharged  with  all  dispatch  according  to  the  custom  of  the  port."  The 
custom  was  to  discharge  such  cargo  by  a  warp  and  lighters,  which  wore 
under  the  absolute  control  of  a  company,  who  discharged  vessels  in  their 
order  of  arrival.  Owing  to  the  number  of  vessels,  and  the  insufficiency  of 
lighters,  the  vessel  did  not  begin  to  discharge  for  thirty-one  days. 
Liehters  could  not  have  been  procured  from  elsewhere  in  sufficient  time 
to  lessen  the  delay.  Held,  that  the  charterer  (C.)  was  only  bound  to  use 
the  means  of  dispatch  habitually  used  at  the  port,  and  having  used  these 
with  all  the  diligence  in  his  power,  was  not  liable  for  demurrage  (m). 

Case  6. — A  ship  was  chartered  to  unload  **  in  the  usual  and  customary 
manner;"  during  her  unloading  the  authorities  stopped  her  discharge, 
and  ordered  her  to  leave  her  discharging  berth.  Hdd^  that  the  charterers 
were  not  liable  for  such  delay,  for,  as  both  parties  were  to  concur  in  the 
act  of  unloading,  the  implied  contract  was  that  each  would  use  reasonable 
diligence  in  performing  bis  part;  and  the  intervention  of  superior 
authority,  which  could  not  have  been  avoided  by  any  diligence,  excused 
both  parties  (n). 

Case  7. — A  vessel  was  chartered  '*  to  be  discharged  with  all  dispatch  as 
customary."  By  the  custom  of  the  port,  all  the  work  of  discharge  was 
done  by  a  Dock  Company.  By  a  strike  of  the  Company's  labourers,  and 
without  fault  of  the  consignee,  the  discharge  was  delayed  four  days. 
Hddy  that  the  consignee  was  not  liable  (o). 

Case  8. — ^A  vessel  was  chartered  to  discharge  at  Hamburg,  '*  at  usual 
fruit  berth,  as  fast  as  steamer  can  deliver  as  customary."  She  reached  a 
usual  fruit  berth  on  March  8,  but  owing  to  the  crowded  state  of  the  ware- 
houses into  which  the  fmit  must  by  the  custom  of  the  port  be  delivered 
by  cranes,  the  warehouses  and  cranes  being  under  control  of  the  harbour 
authorities,  her  discharge  did  not  begin  till  March  11.  Held,  as  the 
delay  arose  without  fault  of  the  consignee  and  in  the  customary  manner 
of  discharge,  he  was  not  liable  (p). 


3  B.  &  P.  295,  note,  cited  in  the  last  Article,  by  the  presence  in  the  latter  class 
of  cases  of  a  definite  time  for  loading  or  unloading :  see  per  Martin,  B.,  in  Ford  y. 
Cotesworthy  vide  supra.  See  also  Sjoerds  v.  Luscombe  (1812),  16  East,  201.  The 
parties  may  have  expressly  provided  for  such  cases  by  the  charter,  as  in  Adamaon 
V.  NetooasUe  Insuranoe  Association  (1879),  4  Q.  B.  D.  462,  where  there  was  a 
clause  '*  in  case  of  war,  blockade,  or  prohibition  of  export,  preventing  loading, 
this  charter  to  be  cancelled,"  and  it  was  held  that  the  occurrence  of  these  events 
cancelled  the  charter,  without  any  express  election  by  either  party. 

(0  Bodgers  v.  Forrester  (1810),  2  Camp.  483;  c/.  The  Jaederen  (1892), 
P.  851,  where  the  clause  was  "  as  fast  as  ship  can  deliver,"  and  she  could  not  get 
to  a  quay.    See  also  ffulthen  v.  StevHxrt  (1903),  App.  Cas.  389. 

(m)  FostlethioaiU  v.  Freeland  (1880),  5  App.  C.  599. 

(n)  Ford  v.  Cotesworth  (1870),  L.  K.  5  Q.  B.  549.  The  remarks  of  Baron 
Martin  shew  that  this  decision  must  be  limited  to  cases  where  no  fixed  time  for 
loading  has  been  stipulated  for:  see  note  (A),  supra;  see  also  Sjoerds  v. 
Luscombe  (1812),  16  East,  201. 

(o)  Casilegate  8,8.  Co,  v.  Dempsey  (1892),  1  Q.  B.  854*  Cf.  Weir  v.  Richard" 
son  (1897),  3  Com.  Cases,  20. 

(p)  Good  V.  Isaacs  (1892),  2  Q.  B.  555;  cf.  Wyllie^T.  Harrison  (1885),  13 
Sc  Sess.  C.  92 ;  Lyle  v.  Cardiff  (1900),  2  Q.  B.  638. 
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Case  9. — ^A  vessel  was  chartered  to  discharge  in  London,  '*  the  cargo  to 
be  discharged  with  customary  steamship  dispatch  as  fast  as  the  steamer 
can  deliver  dorinff  the  ordinary  working  hours  of  the  respective  ports, 
but  according  to  the  custom  of  the  respective  ports."  She  was  ordered  to 
the  Surrey  Dock,  which  was  Tery  crowded,  and  delay  was  caused  by 
scarcity  of  quay  berths  and  liehters.  The  charterers  used  all  reasonable 
means  to  expedite  the  discharge.  Held^  they  were  not  liable  for 
demurrage  (g). 

Ca96  10. — A  vessel  was  chartered  to  discharge  at  Cardiff,  <<  with  all 
dispatch  as  customary."  The  custom  of  Cardiff  is  to  discharge  cargo  in 
trucks  on  the  quay.  The  trucks  are  provided  by  certain  railways,  with 
one  of  whom  the  charterers  arranged  for  waggons,  but  owing  to  a  stress 
of  work  at  the  port,  the  supply  of  waggons  &iled,  and  the  ship  was 
delayed.  The  charterers  did  their  best.  Hdd^  they  were  not  liable  for 
demurrage  (r). 


Article  134. — Who  are  licMefor  Demurrage  on  a  Charter. 

Where  there  is  a  charter  containing  express  stipulations 
as  to  demurrage,  there  will  be  liable  on  it,  for  demurrage : — 

(1.)  The  charterer  (s),  unless  (A.)  he  has  been  freed  by 
the  cesser  clause  (t) ;  or  (B.)  he  has  been  freed  by  a  new 
contract  on  the  bill  of  lading  (u). 

(2.)  The  parties  to  the  bill  of  lading,  if  the  charterparty 
stipulations  as  to  demurrage  are  expressly  incorporated  in 
the  bill  of  lading  (x);  or  persons  taking  goods  without 
protest  under  such  bill  of  lading  (y).  (See  also  Article  135). 

Ccue  1. — A  ship  was  chartered  with  the  usual  stipulations  for  freight, 
demurrage,  and  a  cesser  clause.  The  charterers  shipped  the  cargo  tiiem- 
selves,  and  accepted  bills  of  lading,  making  the  goods  deliverable  to 
themselves  at  port  of  discharge,  *'  they  paying  freight  and  all  other 
conditions  as  per  charter.**  In  an  action  by  shipowners  against  charterers 
as  consi^ees  under  the  bill  of  lading,  for  demurrage  at  the  port  of  dis- 
charge, Hddf  that  they  were  liable,  as  the  bill  of  lading  only  incorporated 
those  clauses  of  the  charter  which  were  consistent  with  its  character  as  a 
bill  of  ladins,  and  therefore,  though  it  incorporated  the  provisions  as  to 
demurrage,  cud  not  incorporate  the  cesser  clause  (u). 


(q)  Huiihmy.  Btevocari  (1903),  App.  Cas.  389. 

(r)  Lyk  v.  Cardiff  {iW^\  2  Q.  B.  638. 

(«)  See  the  cases  on  charterparty  freight,  Article  144. 

(0  See  Article  64 ;  of.  Hick  v.  Rodocanachi  (1891),  2  Q.  B.  626. 

(u)  CMli9chen  v.  SteuHJtrt{l9»^\  13  Q.  B.  D.  317. 

\x)  They  were  held  to  be  incorporated  in  Forteus  r.  Watney  (1878),  3  Q.  B.  D. 
535 ;  Wegener  v.  Smith  (1854),  15  C.  B.  285 ;  Gray  v.  Carr  (1871),  L.  R.  6.  Q.  B. 
522 ;  not  to  be  incorporated  in  Chappel  v.  Comfort  (1861),  10  C.  B.,  N.S.  802  ; 
Smith  y.  Sieveking  (1855),  4  £.  &  B.  945.  See  as  to  words  incorporating  the 
charter:  Serraino  v.  Campbell  (1890X  25  Q.  B.  D.  501. 
(y)  8,3,  County  of  Lancaster  v.  Sharpe  (1889),  24  Q.  B.  D.  158. 
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Com  2. — C.  chartered  a  ship  from  A.,  to  pay  a  named  freight,  sixteen 
lay-days  and  demurrage  at  £2  per  day.  G.  shipped  a  cargo  consigned  to 
G.  in  London,  under  a  bill  of  lading,  ^  paying  freight  as  per  charter,** 
with  a  memorandum  in  the  margin,  **  there  are  eight  working  days  for 
unloading  in  London.'*  G.  was  sued  by  A.  for  demurrage.  Eddy  that  as 
the  bill  of  lading  did  not  clearly  shew  that  the  conditions  as  to  demurrage 
in  the  charter  were  incorporated  in  the  bill  of  lading,  G.  was  not 
liable  {z). 

Oaae  3. — ^Under  a  bill  of  lading  of  goods  deliverable  to  G.,  '*  he  paying 
for  said  goods  as  per  charter,  wiUi  primage  and  average  accustomed,**  G. 
was  held  not  liable  for  demurrage  at  the  port  of  loading,  due  under  the 
charter  (a). 

Case  4. — 0.  chartered  a  ship  from  A., ''  fifty  running  days  to  be  allowed 
for  loading,  and  ten  days  on  demurrage  over  and  above  the  said  laying 
days  at  £8  per  day,"  the  owner  to  have  a  lien  for  demurrage;  there  was 
a  cesser  clause.  0.  shipped  goods  under  a  bill  of  lading,  *^  to  be  delivered 
as  per  charter  to  G.,  he  paying  freight  and  all  other  conditions  or 
demurrage  as  per  charter.'*  The  ship  was  detained  at  her  port  of  loading, 
ten  days  on  demurrage,  and  eighteen  days  besides.  A.  claimed  a  lien 
against  G.  for  demurrage,  and  damages  for  detention.  Edd^  that  G.  was 
liable  for  the  demurrage,  but  not  for  the  damages  for  detention,  which 
were  not  clearly  included  in  the  bill  of  lading  Q>), 


Article  135. — Who  is  liable  for  Demurrage  on  a  Bill  of 
Lading. 

Where  there  is  an  express  stipulation  as  to  demurrage 
contained  in  a  bill  of  lading,  demurrage  due  under  it  will 
be  payable  by  : — 

(1.)  The  shipper  or  consignor  (c) ; 

(2.)  By  every  person  presenting  such  bill  of  lading  and 
demanding  delivery  under  it  (cZ),  if  the  jury  find  from  such 
demand  an  agreement  in  fact  to  pay  it  {e). 


(z)  Chappd  y.  Comfort  (1861),  10  C.  B.,  N.S.  802. 
(a)  Smith  V.  Sieveking  (1855),  4  £.  &  B.  945. 
(6)  Oray  v.  Carr  (1S71%  L.  R,  6  Q.  B.  522. 

(c)  Cawthron  v.  7Wc*e«  (1864),  15  C.  B.,  N.S.  754. 

(d)  Per  Cave,  J.,  in  Allen  v.  Coltart  (1883),  1 1 Q.  B.  D.  782,  at  p.  785 ;  Paimer  r. 
Zarifi  (1877),  37  L.  T.  790 ;  Dobbin  t.  Thorntm  (1806),  6  Esp.  16 ;  Je9S(m,  r.  Solly 
(1811),  4  Taunt.  52 ;  Stindt  v.  Poberts  (1848),  5  D.  &  L.  460 ;  Young  y.  'Moeller 
(1855),  5  E.  &  B.  755;  Wegener  r.  Smith  (1854)«  15  C.  B.  285  ;  on  which  cases 
see  per  Lord  Selborne,  10  App.  C,  p.  89.  That  such  delivery  is  good  consideration 
for  a  promise  to  pay  demnrrage,  see  Sootson  y.  Pegg  (1861),  6  H.  &  N.  295 ; 
Benson  y.  ffippius  (1828),  4  Bing.  445. 

(e)  Sanders  v.  Vanxeller  (18^}^  4  Q.  B.  260.  But  not  where  the  person  pre- 
senting the  bill  at  the  same  time  repudiates  any  liability  for  demurrage  under 
it  or  a  charter  incorporated  in  it.  S.8,  County  of  Lancaster  y.  Sharpe  (1889) 
24Q.B.D.  158. 
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(3.)  Under  the  Bills  of  Lading  Act  (/),  by  every  con- 
signee named  in  the  bill  of  lading  to  whom  the  property 
has  passed  by  such  consignment,  or  indorsee  to  whom  the 
property  has  passed,  either  by  indorsement,  or  by  indorse- 
ment followed  by  delivery. 

There  is  contained  in  every  bill  of  lading  an  implied 
cM)ntract  by  the  consignor,  to  unload  the  goods  in  a  reason- 
able time  {g)  ;  on  this  contract  the  consignee  named  in  the 
bill  of  lading  and  an  indorsee  to  whom  the  property  has 
passed  by  the  indorsement  will  be,  and  the  person  taking 
delivery  under  such  bill  of  lading  may  be,  liable  (A).  On 
this  implied  contract  the  shipowner  and  not  the  master  is 
entitled  to  sue  (»). 

Note, — If  there  are  a  ntimber  of  bills  of  lading,  each 
stipulating  for  a  fixed  number  of  lay-days,  and  a  fixed  sum 
of  demurrage,  or  each  incorporating  such  stipulations  from  a 
oharterparty,  can  the  shipowner  proceed  against  each  of  the 
indorsees  or  consignees  and  recover  the  whole  amount  from 
each  ?  The  oases  of  Leer  v.  Yates  (1c\  Siraher  t.  Kidd  (Z),  and 
Porteus  V.  WcUney  (m)  seem  to  shew  that  he  can.  The  result, 
however,  seems  so  outrageous  that  much  doubt  upon  the  point 
has  naturally  been  expressed.  In  the  case  of  a  demurrage 
clause  incorporated  from  a  oharterparty  there  would  seem 
to  be  a  way  out  of  the  difficulty  by  holding  that  each  holder  of 
the  bill  of  lading  has  undertaken  that  the  stipulation  of  the 
oharterparty  shall  be  fulfilled,  i.e.  that  the  shipowner  shall 
receive  the  sum  {e.g.  £10  a  day)  named  therein,  and  if  the 
shipowner  has  received  this  from  one  consignee,  another  can 
contend  that  the  obligation  of  the  oharterparty  has  been 
fulfilled  so  as  to  absolve  him.      This  was  a  suggestion  of 


(/)  18  &  19  Vict.  c.  Ill  (Appendix  III.);  see  also  Alien  y.  CoHart^  vide  svpra, 
and  Article  75. 

(g)  Fowler  v.  Knoop  (1878),  4  Q.  B.  D.  299 ;  The  Clem  Macdonald  (1883), 
8  P.  D.  178 ;  Tillett  v.  Cwm  Avon  (1886),  2  Times  L.  R.  675.  18  &  19  Vict, 
c.  111.  The  effect  is  to  render  the  earlier  cases,  such  as  Evans  r,  Ibrster  (1880), 
1  B.  &  Ad.  118,  of  donbtfnl  authority. 

(A)  Fowler  v.  Knoop  (1878),  4  Q.  B.  D.  299. 

(0  Brouncker  v.  Soott  (1811),  4  Taunt.  1 ;  Evans  y.  Forster  (1830),  1  B.  ft  Ad. 
118 ;  Cawikron  v.  Triokett  (1864),  15  C.  B.,  N.S.  754,  where  the  master,  who  was 
a  part  owner  and  managing  owner,  was  held  entitled  to  sue  the  consignor  on  the 
implied  contract.  The  master,  however,  may  sue  on  an  express  contract  in  the 
bill  of  lading  for  demurrage,  as  he  can  for  freight.  Jeeson  r.  Solly  (1811),  4 
Taunt.  52 ;  and  see  Article  147. 

(A)  (1811),  8  Taunt.  387. 

(0  (1878),  8  Q.  B.  D.  223. 

(m)  (1878),  8  Q.  B.  D.  223,  634. 
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Thesiger,  L.J.  (n),  though  it  waa  not  supported  by  the  other 
meml^rs  of  the  Court  of  Appeal.  But  if  there  is  a  separate 
oontraot  expressed  in  each  bill  of  lading — so  many  lay-da^s 
for  discharge,  and  so  much  per  day  for  demurrage — it  is 
very  diffioiut  to  see  any  escape  from  the  liability  of  each 
and  every  holder  or  oonsignee  for  the  whole  amount. 

Case  1. — Goods  were  shipped  tinder  a  bill  of  lading,  with  a  memorandum, 
"  ship  to  be  cleared  in  sixteen  days,  and  £8  per  day  demurrage  to  be  paid 
after  that  time.''  Held^  that  the  consignee  taking  delivery  of  goods  under 
such  a  bill  of  lading  was  liable  to  pay  the  demurrage  (o). 

Case  2. — A  bill  of  lading,  containing  clauses  as  to  demurrage,  was 
pledged  to  I.  for  advances.  I.  took  delivery  of  goods  under  the  bill  of 
lading.  Held^  that  I.  was  not  liable  under  the  Bills  of  Lading  Act  to  pay 
demurrage,  merely  by  reason  of  the  pledge  of  the  bill  of  lading,  but  that 
he  became  liable  by  taking  delivery  of  the  goods  under  it  (p). 

Case  3. — C.  chartered  a  ship  from  A.,  '*  to  be  discharged  as  fast  as  the 
custom  of  the  port  would  allow,"  and  took  bills  of  lading  for  the  cargo, 
which  did  not  refer  to  demurrage.  There  was  no  custom  of  the  port  of 
discharge.  G.,  the  consignee,  Imd  sold  the  beneficial  interest  in  the  goods 
to  P.,  and  gave  a  delivery  order  in  his  favour.  Held^  that  G.,  as 
consignee,  was  liable  on  the  implied  oontraot  in  the  bill  of  lading  under 
the  Bills  of  Lading  Act  {K). 


(n)  Ibid,,  at  p.  540. 

(o)  Jeuon  r.  Solly  (1811),  4  Taunt.  52. 

ip)  Allen  V.  Coltart  (1888),  11  Q.  B.  D.  782. 
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SECTION  X. 
Fbeight. 

Article  136.— Freight ;  what  it  is, 

**  Fbeioht/'  in  the  ordinary  mercantile  sense,  is  the  reward 
payable  to  the  carrier  for  the  carriage  and  arrival  of  the 
goods  in  a  merchantable  condition  (a)y  ready  to  be  delivered 
to  the  merchant  (b).  The  true  test  of  the  right  to  freight 
is  the  question  whether  the  service  in  respect  of  which  the 
freight  was  contracted  to  be  paid  has  been  substantially 
performed  (c),  or,  if  not,  whether  its  performance  has  been 
prevented  by  the  act  of  the  cargo-owner  (d). 

Under  a  simple  contract  to  pay  freight  (b)  no  freight  is 
payable  if  the  goods  are  lost  (e)  on  the  voyage  (/),  or  for 


(a)  Asfar  r.  BlundcU  (1896),  1  Q.  B.  123. 

(6)  The  definition  of  the  Jadicial  Committee  in  Kirchner  r,  Vemu  (1859), 
12  Moore,  P.  C.  861,  at  p.  390,  is,  **  Freight  is  the  reward  payable  to  the  carrier 
for  the  safe  carriage  and  delirery  of  goods."  Bat  Dakin  r.  OxUy  (1864X 
15  C.  B.,  N.S.  646  (see  p.  665)  shews  that  safe  carriage  in  the  sense  of  delivery 
of  goods  in  good  condition  is  not  necessary,  and  cases  Uke  Cargo  ex  Argos  (1873), 
L.  R.  5  P.  C.  184,  and  Cargo  ex  Qalam  (1863),  B.  &  L.  167,  shew  that  actual 
deliyery  of  goods  is  not  essential,  readiness  to  deUrer  sufficing. 

(c)  Per  Willee,  J.,  Dakin  v.  Oxley  (1864),  15  C.  B.,  NvS.  646,  at  p.  664 ; 
Kirchner  r.  Venue  (1859),  12  Moore,  P.  C.  361,  at  p.  390,  and  Section  XI.,  on 
Lien,  post.     Cf.  The  Industrie  (1894),  P.  58. 

(d)  Cargo  ex  Argos^  vide  supra;  Cargo  ex  Galamf  vide  supra;  and  Article 
139. 

(e)  A  guarantee  of  a  gross  freight  of  £900  will  be  payable  if  the  freight  is  less 
than  £9(K),  though  the  vessel  is  loet  on  the  voyage,  as  the  breach  occurs  at  the 
port  of  loading :  Carr  v.  Wallachian  Co.  (1867),  L.  R.  2  C.  P.  468. 

(/)  As  to  whether  a  charter  includes  one  vovage  or  two,  so  that  freight  is 
payable  for  a  part  of  the  chartered  services,  though  the  ship  is  lost  in  performing 
the  other  part ;  see  Mackrell  v.  Simond  (1776),  2  Chit.  666.  The  clause  **  ship 
lost  or  not  lost"  is  now  very  usual.  This  clause  only  refers  to  losses  through 
perils  excepted :  O.  Indian  Bailway  Co,  v.  Tumbuil  (1885X  53  L.  T.  325.  Some- 
times the  clause  '*  freight  to  be  considered  earned,  ship  lost  or  not  lost,  at  any 
stage  of  the  entire  transit,"  is  fouQd  in  through  bills  of  lading ;  see  Article  22. 
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any  other  reason,  except  the  fault  of  the  merchant  alone  {g)^ 
are  not  delivered  at  the  port  of  destination  (c). 

From  the  signing  and  delivery  of  bills  of  lading  (i), 
while  the  goods  are  in  coarse  of  carriage  without  unreason- 
able delay,  and  until  they  are  delivered  to  the  merchant, 
the  master  of  the  ship  has  a  lien  on  them  for  the  freight 
due  for  such  carriage,  and  cannot  be  compelled  to  part 
with  them  till  such  freight  is  paid  and  the  bills  of  lading 
delivered  up  {%). 

These  incidents  to  freight  exist  by  rule  of  law,  and  do  not 
need  a  bill  of  lading  or  other  written  contract  between  the 
parties  to  support  them,  though  they  may  be  excluded  by 
such  a  written  contract  (t). 

The  term  "  freight "  will  be  presumed  to  have  its  ordinary 
mercantile  meaning  (A;),  unless  evidence  is  found  in  the 
charter  or  bill  of  lading,  which  negatives  this,  or  raises  an 
ambiguity,  when  oral  evidence  may  be  given  as  to  the 
intention  of  the  parties  (?). 

CcLse  1. — Goods  were  shipped  under  a  bill  of  lading  with  the  words, 
'*  Freight  payable  in  London."  Evidence  was  tendered  that  by  the 
custom  of  the  steam  shipping  trade  this  meant  "  freight  payable  in 


(3)  See  Article  139. 

(A)  TindaU  t.  Taylor  (1854),  4  £.  &  B.  219,  at  p.  227 ;  Thompton  v.  Trail 
(1826),  2  Car.  &  P.  384.    And  see  Article  150,  on  Liens,  post, 

(0  Dakin  v.  Oxley  (1864),  15  C.  B.,  N.S.  646,  at  p.  664;  Kirchner  v.  Venus 
(1859),  11  Moore,  P.  C.  368,  at  p.  390. 

(k)  Krall  y.  Burnett  (1877),  26  W.  R.  305 ;  Lewis  v.  Marshall  (1844),  7  M.  &  G. 
729 ;  Blakey  y.  Dixon  (1800),  2  B.  &  P.  321.  This  will  allow  the  introduction 
of  usages  of  the  particalar  trade,  or  practices  of  merchants  creating  rights 
between  the  parties  to  a  contract  in  respect  of  some  matter  which  is  not  in  terms 
provided  for  by  the  contract ;  see  per  Willes,  J.,  in  Meyer  v.  Dresser  (1864), 
16  C.  B.,  N.S.  646,  at  p.  662,  and  Article  8,  ante.  So  Brown  ▼.  Byrne  (1 854), 
3  EL  &  B.  703 ;  where  a  castom  at  Liyerpool  as  to  discount  from  freight  was  held 
binding :  See  also  Bussian  Steam  Navigation  Co.  y.  De  Silva  (1863),  13  C.  B.,  N.S. 
610 ;  The  Norway  (1865),  3  Moore,  P.  C,  N.S.  245.  In  Meyer  r.  Dresser  (1864), 
16  C.  B.,  ^.S.  646,  evidence  of  a  particalar  method  of  payment  of  freight, 
tendered  as  a  **  general  castom  of  merchants,"  was  rejected  as  a  mere  mode  of 
carrying  on  business ;  and  in  Kirchner  v.  Venus,  vide  supra,  evidence  of  custom  as 
to  freight  was  held  inadmissible  on  the  ground  that  one  of  the  parties,  being 
ignorant  of  it,  could  not  have  intended,  or  be  presumed  to  have  intended  to  be 
lK)und  by  it :  sed  quesre  ;  and  see  note,  ante,  p.  21.  In  Suart  v.  Bigkmd  (C.  A. 
Jan.  24, 1886),  "to  pay  out  of  freight  collected,"  was  held  to  mean  out  of  gross, 
not  nett,  freight. 

(0  Lidgettr,  Perrin  (1861),  11  C.  B.,  N.S.  362  ;  Andrew  v.  Moorhouae  (1814), 
5  Taunt.  435 ;  and  see  Article  8. 
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advance  in  London."  Hdd^  inadimssible,  the  word  <' freight"  being 
well  understood,  and  there  being  no  words  here  to  qualify  it  (m). 

Case  2. — ^Evidence  tendered  to  shew  that  the  term  **  freight'*  in  a 
charter,  which  also  referred  to  *'  passage  money  **  included  the  passage 
money  of  steerage  passengers.    Hdd,  iiuidmissiblc  (n). 

Case  3. — Qoods  were  shipped  under  a  bill  of  lading,  which  was  not  pro- 
duced at  the  trial ;  but  the  diipping  card  contained  the  words,  *'  freight 
payable  here.*'  There  was  also  tendered  oral  evidence  of  conyersations  as 
to  this  clause.  Hdd^  ambiguous  as  to  the  time  of  payment,  the  oral 
evidence  admissible,  and  the  nature  of  the  actual  contract  a  question  for 
the  jury  (o). 

Note  1. — "  With  Primage  and  Average  €LCCU8tomed** — Primage 
was  oriffiiiallj  a  small  payment  made  bj  the  merchant  to  the 
master  for  oare  and  attention  bestowed  on  his  goods,  for  which 
the  master  oonld  sue  (p).  By  the  master's  agreement  with  the 
shipowner,  primage  may  and  nsnally  does  belong  to  the  ship- 
owner ;  and  in  that  case  the  master  cannot  contraot  in  the  bill 
of  lading  that  it  should  be  paid  to  him  (q).  Primage  at  the 
present  time  is  a  percentage  on  the  freight  paid  to  the  ship- 
owner by  the  merchant :  part  of  it  is  sometimes  allowed  to  the 
merchant's  shipping  agent  by  the  shipowner  as  his  remunera- 
tion, being  in  effect  a  sort  of  oommission.  It  is  very  rare  to 
find  a  master  receiving  primage  at  the  present  day. 

Average  accustomed,  or  petty  average,  refers  to  certain  small 
charges  and  expenses  which  used  to  be  borne  partly  by  ship  and 
partly  by  cargo ;  the  charge  is  now  obsolete. 

Note  2. — Freight  is  usually  payable,  under  a  voyage  charter, 
in  accordance  with  the  express  provisions  of  the  charter,  thus : 
a  certain  proportion  of  the  freight,  or  a  certain  lump  sum  on 
sailing ;  remainder  on  delivery,  either  by  cash  or  by  specified 
bills.  If  the  charter  is  a  round  charter,  or  there  are  loading 
and  dbcharging  expenses  in  the  course  oif  the  voyage,  such 
disbursements  are  usually  by  the  charter  to  be  advanced 
against  the  freight  by  the  charterers  or  their  agents. 

The  following  time  charter  clause  speaks  for  itself: — 

*'  The  charterers  shall  pay  for  the  use  and  hire  of  the  said 
vessel  at  the  rate  of  per  gross  register  ton  per  calendar 

month,  and  at  and  after  the  same  rate  for  any  part  of  a  month ; 
time  to  continue  until  the  delivery  to  the  owners,  unless  lost,  at 
London.  Should  the  vessel  be  lost  without  being  heard  of, 
hire  shall  cease  to  be  due  fifteen  days  after  the  date  on  which 
she  left  her  last  port." 

(m)  Krall  v.  Bui-nettf  vide  supra.  See  also  Mashiter  v.  BtUler  (1807),  1  Camp. 
84,  criticised  hy  Brett,  J.,  io  Atiiaon*s  Case,  1  App.  C,  at  p.  218. 

(n)  ZexDis  y.  MarskcUl  (1844),  7  M.  &  G.  729. 

(o)  lAdgett  v.  Petrin  (1861),  11  C.  B.,  N.S.  362,  dbtinguiahable  from  Krail  v. 
Burnett  by  the  special  facts. 

(j?)  Charleton  r,  Cotesworth  (1825),  R.  &  M.  175;  Best  v.  Saunders  (1S2S), 
M.  &  M.  208.     See  HowiH  v.  Paul  (1878),  5  Sc.  Sess.  C,  4th  Ser.  321. 

(q)  Caughey  v.  Gordon  (1878),  3  C.  P.  D.  419. 
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Where  the  charterers  propo8e  to  put  the  ship  up  as  a  general 
ship,  and  the  captain  may  sign  bills  of  lading  at  a  lower  rate  of 
freight  than  the  charter,  the  shipowners  usually  protect  them- 
selves thus :  «  Any  diflference  between  charter  and  bill  of  lading 
to  be  settled  at  port  of  loading  before  sailing;  if  in  vessel's 
favour  to  be  paid  in  cash,  at  current  rate  of  exchange  less  in- 
surance; if  in  charterer's  fiivour,  by  captain's  draft,  payable 
three  days  after  ship's  arrival  at  port  of  discharge."  (r). 

Note  3.— Stipulations  as  to  the  payment  of  freight  in  the  bill 
of  lading  vary  very  much.  It  is  very  common  to  find  the 
freight  made  due  and  payable  "  on  shipment  of  the  goods,"  or 
"  in  exchange  for  bills  of  lading,"  or  "  on  or  before  the  departure 
of  the  vessel."  A  very  usual  clause  is  "Freight  for  the  said 
goods  with  primage  to  become  due  on  shipment,  and  to  be  paid 
in  London  in  cash  without  deduction,  ship  lost  or  not  lost." 
Where  the  freight  is  to  be  paid  on  delivery  it  is  sometimes 
secured  thus :  "  Freight  and  primage  for  the  said  goods  to  be 
paid  at  destination,  but  if  the  consignee  for  any  reason,  perils 
of  the  sea  excepted,  refuses  to  pay  the  same,  shippers  hereby 
undertake  to  pay  amount  here  on  demand,"  or  "  to  be  delivered 
after  safe  arrival  at  Z.  to  G.,  freight  for  the  said  goods  as  per 
margin  being  paid  first  in  London."  The  clause  **  ship  lost  or 
not  lost,"  almost  always  appears.  A  proviso  is  sometimes 
inserted  for  the  payment  of  double  freights  on  goods  incorrectly 
described. 


Article  137. -^Advance  Freight 
Where  money  is  to  be  paid  by  the  shipper  to  the  ship- 
owner before  the  delivery  of  the  goods  for  ship's  disburse- 
ments (s)  or  otherwise,  such  payment  will  be  treated  as  an 
advance  of  freight,  or  as  a  loan,  according  to  the  intention 
of  the  parties,  as  expressed  in  the  documents  (t).  A 
stipulation  that  it  shall  be  paid  "  subject  to  insurance,"  or 
"less  insurance,"  will  indicate  that  the  payment  is  in 
advance  of  freight  (w). 

(r)  See  HaiU  v.  Paddington  8.8.  Co,  (1900),  6  Ck)ni.  Cases,  125. 

(»)  Under  a  clause  **Ca8h  for  disbursuments  to  be  advanced  at  port  of  loading 
on  account  of  freight  not  exceeding  £150  in  all,**  the  charterer  is  not  entitled 
to  advance  the  maximum  sum  named  if  the  shipowner  prefers  to  find  the  cash 
himself.     The  Primula  (1894),  P.  128 ;  see  also  The  Red  8ea  (1896),  P.  20. 

(0.  -A//»>o»  V.  Brietol  Marine  Insurance  Co.  (1876),  1  App.  C.  209,  at  pp.  217, 
233,  in  which  all  the  cases  are  discussed  by  Brett,  J.,  and  Kirchner  v.  Venus 
(1859),  12  Moore,  P.  C.  361,  is  explained. 

.,  i^-^^*^  ^-  ^"***^  ^-  (1^76).  1  App.  C,  at  p.  229 ;  Bicks  v.  8hield  (1857), 
7  E.  &  B.  663 ;  Jackson  v.  Isaacs  (1858),  3  H.  &  N.  405,  in  which  the  charterer 
was  to  deduct  cost  of  insurance  from  adyance  freight ;  lyayes  v.  Worm  (1865), 
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If  it  is  an  advance  of  freight,  it  must  be  paid,  though  the 
goods  are  after  the  due  date  of  payment  (x)  but  before  pay- 
ment, lost  by  excepted  perils,  and  it  will  not  be  recoverable 
from  the  shipowner  if  the  goods  are  after  payment  so  lost  (jf). 
It  will  be  recoverable  if  the  goods  are  not  lost  by  excepted 
perils  (z)f  or  if  the  shipowner  has  not  fulfilled  the  condition 
precedent  of  the  starting  within  a  reasonable  time  of  a 
seaworthy  ship  on  the  agreed  voyage  (a). 

If  advance  freight  be  not  paid  at  the  timespecified,  there 
will  not  be  a  lien  for  it  on  the  goods  carried,  without  express 
stipulation  (b). 

Payments  for  ship's  use  by  the  person  liable  to  pay 
freight,  before  such  freight  is  due,  without  authority  from 
the  contract  of  affreightment,  will  be  treated  rather  as  loans 
than  as  prepayment  of  freight  (c). 

If  the  payment  in  advance  is  regarded  as  a  loan  by  the 
shipper  to  the  shipowner,  whether  on  security  of  the  freight 
or  not  ((!),  it  is  repayable,  if  freight  to  that  amount  be  not 


19  C.  B.,  N.S.  159,  in  which  it  was  held  that  general  average  on  adfance  freight 
was  to  be  paid  by  the  charterer. 

(x)  Cf,  OrieiUal£LS,  Co.  t.  Tylor  (1893),  2  a  B.  518,  where  the  freight  being 
due  on  signing  bill  of  lading,  it  was  held  payable  where  the  ship  was  lost  before 
signing  bill  of  lading,  bat  after  it  shoold  hare  been  presented  and  signed; 
otherwise  if  the  loss  is  before  the  due  date  of  payment.  Thas  in  Smith  t.  Pytmrn 
(1891),  1  Q.  B.  742,  where  the  fVeight  was  payable  in  advance,  **if  required,'* 
and  the  ship  was  lost  before  request,  it  was  held  the  freight  was  not  payable ; 
and  in  Weir  v.  Oirtin  A  Co.  (1900),  1  Q.  B.  45,  where  the  freight  was  payable 
three  days  after  sailing  and  part  of  the  cargo  was  burnt  before  sailing,  it  was 
held  that  freight  was  not  payable  on  the  cargo  burnt. 

(y)  Awmymou3  Cade  (1684),  2  Shower,  283;  De  8ilval€  t.  Kendall  (1815), 
4  M.  &  S.  37  ;  Byrmt  v,  SchUler  (1871),  L.  R.  6  Ex.  20,  319 ;  Saunders  v.  Drew 
(1832),  3  B.  &  Ad.  445.  For  the  explanation  of  this  rule,  which  is  peculiar  to 
English  law,  and  probably  arose  from  the  long  voyages  of  the  £ast  India  trade, 
see  Brett,  J.,  at  1  App.  C.  228. 

(«)  G,  Indian  Peninsular  B.  Co.  v.  Turnbull  (1885),  53  L.  T.  325.  Rodooanachi 
v.  MiWum  (1886X 18  Q.  B.  D.  67  ;  Dufouroet  v.  Bi^  (1886),  18  Q.  B.  D.  373, 
in  which  the  advance  freight  was  in  effect  recovered  as  part  of  the  damages  for 
non-delivery  of  the  goods. 

(a)  Ex  parte  Nyholm,  in  re  Child  (1878),  29  L.  T.  634.  Cf.  Smith  v.  Pyman 
(1891),  1  Q.  B.  742,  on  the  wording  « one-third  freight,  if  required,  to  be 
advanced." 

(6)  How  V.  Kirohner  (1857),  11  Moore,  P.  C.  21 ;  Zirohner  v.  Venus  (1859X 
12  Moore,  P.  C.  361 ;  Tamvaoo  v.  Simpson  (1866),  19  C.  B.,  N.S.  453,  see  the 
judgment  of  Willes,  J. ;  Ex  parte  Nyhdm^  in  re  Child  (1873),  29  L.  T.  634,  and 
see  Articles  150,  155,  157 ^  post. 

(c)  Tanner  v.  PhiUips  (1872),  42  L.  J.  Ch.  125 ;  The  Sahcia  (1862),  32  L,  J. 
Adm.  43,  and  see  Article  147,  s.  vii. 

(<0  It  may  not  involve  a  set-off  against  the  freight. 
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due  from  the  shipper,  whether  the  ship  be  lost  or  not,  and 
it  cannot  be  insured  by  either  party  (a). 

Case  1. — Groods  were  shipped  under  a  charter  '^  to  be  delivered  on  being 
paid  freight  £5  per  ton  delivered  .  .  .  Gash  for  ship's  disbursements  to  b^ 
advanced  to  the  extent  of  £300,  free  of  interest,  but  subject  to  iusur- 
auce  .  .  .  The  freight  to  be  paid  on  unloading  and  right  delivery  of  cargo 
as  follows,  in  cash,  less  two  months'  interest  at  5  per  cent.»  and  if 
required  £300  to  be  paid  in  cash  on  arrival  at  port  of  loading,  less  two 
months'  interest."  D.,  agent  for  the  charterer,  C,  advanced  £300 ;  the 
ship  was  lost  on  the  voyage,  and  0.  claimed  £300  from  A.,  the  shipowner, 
8S  a  loan.  Held^  that  the  charter,  and  the  provision  for  insurance,  shewed 
conclusively  that  the  advance  was  for  freight  and  not  for  loan,  and  as 
such  could  not  be  recovered,  though  the  ship  was  lost  (/). 

Case  2. — A  ship  was  chartered,  *'  freight  to  be  paid  thus :  £1200  to  be 
advanced  the  master  by  freighter's  agents  at  X.,  and  to  be  deducted  with 
1^  per  cent,  commission  on  the  amount  advanced,  and  cost  of  insurance, 
from  freight  on  settlement  thereof,  and  the  remainder  on  right  delivery 
of  the  cargo  at  port  of  discharge,  in  cash  .  .  .  the  master  to  sign  bills  of 
lading  at  any  current  rate  of  freight  required  without  prejudice  to  the 
charter,  but  not  under  chartered  rates  unless  the  difference  be  paid  in 
cash."  The  shippers  paid  the  £1200,  and  required  the  master  to  sign 
bills  of  lading  under  chartered  rates,  putting  off  the  payment  in  cash  of 
the  difference,  £700,  by  excuses.  The  ship  was  lost  on  the  voyage. 
Heldj  the  £1200  could  not  be  recovered  back  from  the  shipowners,  and 
the  shipowners  could  recover  the  £700,  the  intention  being  Uiat  it  should 
be  advance  of  freight,  payable  whether  the  ship  was  lost  or  not  (jg\ 

Case  3. — Goods  were  shipped  under  a  charter,  "Four-fifths  of  freight 
calculated  on  quantity  shipped  to  be  advanced  and  paid  in  cash  in  one 
month  from  the  vessel's  sailing  from  her  last  port  in  Great  Britain, 
steamer  lost  or  not  lost."  The  excepted  perils  did  not  include  the 
master's  negligence.  She  sailed  July  12,  and  was  lost  through  the 
negligence  of  her  master  on  July  19,  the  loss  being  known  on  July  21 ; 
on  Ji3y  26  the  freighter  paid  four-fifths  of  freight  to  the  charterer.  Held^ 
that  the  freighter  could  recover  such  payment,  as  "lost  or  not  lost" 
only  referred  to  losses  by  excepted  perils,  and  not  to  a  loss  by  master's 
negligence  (A). 

Case  4. — Goods  were  shipped  under  a  charter,  "  freight  to  be  paid, 
half  in  cash  on  unloadmg  and  right  delivery  of  cargo,  and  the  remainder 
by  bill  in  London  at  four  months'  date.  The  captain  to  be  supplied  with 
cash  for  ship's  use.  Under  the  last  clause,  the  master  drew  a  bill  for 
£'i2l9  on  the  freighters,  which  was  accepted  and  paid.  The  ship  was  lost 
on  the  voyage.    Edd^  that  the  sum  of  £219  was  a  loan,  repayable  by 


(c)  Waison  r,  Shankland  (1873),  L.  R.  2  H.  L.  Sc.  304;  Manfield  r.  Mcdtland 
(1821),  4  B.  &  Aid.  582 ;  Allison  v.  Bristol  Marine  Insurance  Co.  (1876),  1  App.  C. 
229  253 

(/)  Eicks  V.  8hield(\%hl),  7  E.  &  B.  633.  See  also  Allism  y.  Bristol  Insurance 
Co.y  vide  supra ;  and  for  a  carious  case  of  advance  freight,  see  The  Thyatira 
(1883),  8  P.  D.  155. 

{g)  Byrne  v.  5<?A»7/tfr  (1871),  L.  R.  6  Ex.  20,  319.  That  the  shipowners  would 
have  no  lien  for  such  a  difference  withont  an  express  agreement,  is  shewn  by 
Gardner  y.  Trechmann  (1884),  15  Q.  B.  D.  154. 

(A)  a,  Indian  Pen.  B.  Co,  y.  rMm6ti//(1885),  53  L.  T.  825. 
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the  shipowner  whatever  the  result  of  the  Toytge,  and  conieqaently  not 
insurable  by  the  charterer  (»). 

Ckm  6. — Ghx)dB  were  smpped  under  a  charter,  "SufiBoient  cash  for 
ship's  disbursements  to  be  advanced,  if  required,  to  the  captain  by 
charterers  (G.)  on  account  of  freight  at  current  rate  of  exchange  subject 
to  insurance  only."  The  whole  freight  was  £735.  0.  advanced  at  X. 
£160,  being  allowed  £5  for  insurance.  C.  did  not  insure  the  £160.  The 
ship  was  lost  by  perils  not  excepted,  and  G.  claimed  to  recover  £8500,  the 
price  for  whic^  the  goods  were  sold  "to  arrive,**  less  £575  balance  of 
freight  The  shipowners  claimed  to  deduct  £735,  the  whole  freight. 
EM^  they  were  not  entitled  to  do  so,  as  0^^  damage  was  the  amount 
he  would  have  to  receive,  less  the  amount  he  would  have  to  pay,  on 
arrival  of  the  goods  (k). 

Case  6. — Under  a  charter,  with  a  clause  **  One-third  freight,  if  required, 
to  be  advanced,  less  3  per  cent  for  interest  and  insurance,"  the  ship 
sailed  and  was  wrecked  on  her  voyage.  After  the  wreck,  the  shipowner 
"  required'*  payment  for  the  first  time  of  one-third  freight.  HMf  that 
the  charterer  was  under  no  liability  to  pay  advance-freight  till  require- 
ment by  the  shipowner,  and  that  this  requirement  could  not  be  made 
when  the  voyage  could  not  be  performed  (Q. 


Article  138.— Back  Freight. 

When  the  ship  is  either  ready  to  deliver  cargo  at  the  port 
of  destination,  or  is  prevented  by  excepted  perils  from  reach- 
ing snch  port  (m),  but  the  merchant  does  not  take  delivery 
or  forward  instructions  within  a  reasonable  time,  the  master, 
if  he  does  not  tranship  in  the  interests  of  the  shipowner  (n), 
has  the  power  and  duty  to  deal  with  the  cargo  in  the  owner's 
interest  at  the  owner's  expense.  He  may  land  and  warehouse 
it,  or,  if  this  is  impracticable,  may  carry  it  in  his  ship,  or 
forward  it  in  another  ship  to  such  place  as  may  be  most 
convenient  for  its  owner,  and  can  charge  the  owner  with 


(0  Manfisld  v.  MaiUand  (1821),  4  B.  &  Aid.  582. 

(k)  BodooanacMy,  Milbum  (IB86),  18  Q.  B.  D.  67.  See  Dufourcet  v.  Bishop 
(1886),  18  Q.  B.  D.  373. 

(0  Smith  V.  Pyman  (1891),  1  Q.  B.  742;  but  see  Orisntai  3.8,  Co.  v.  Tylor 
(1893),  2  Q.  B.  518,  where  on  the  claase  **  one-third  of  the  freight  to  be  paid 
on  signing  bill  of  lading,"  it  was  held  recoverable,  where  thippers  had  delayed 
presenting  bill  of  lading  till  after  ship  had  sank,  and  then  refused  to  present  it, 
or  pay  adrance  freight,  as  damages  for  not  presenting  bills  of  lading. 

(m)  SembUy  that  the  shipowner  can  here  also  recover  similar  expenses  and  back 
freight  incurred  in  interests  of  cargo-owner ;  vide  Notara  r.  Henderson  (1870), 
L.  R.  5  Q.  B.  346,  and  Articles  101, 103.  Where  the  yojage  is  prevented  by  its 
illegality,  back  freight  may  be  recoverable  where  such  illegality  was  not  known 
to  the  shipowner,  but  not  where  it  was  :  Heslop  v.  Jones  (1787),  2  Chit.  550. 

(n)  Article  103. 
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remnneration  for  and  expenses  of  sach  carriage  under  the 
name  of  «  haeh  freight "  (o). 

(7(Mc.— Oil  was  shipped  from  X.  to  Harre,  under  a  bill  of  lading, 
^'GkxKls  to  be  taken  out  within  twenty-four  hours  after  arrival"  On 
reaching  Havre  the  landinz  of  oil  was  forbidden ;  attempts  to  land  it  at 
other  ports  near  failed.  The  ship  returned  to  Havre,  transhipped  the 
oil  into  lighters  in  the  harbour,  unloaded  the  rest  of  the  cargo,  reshipped 
the  oil  and  brought  it  back  to  X.  The  shipper  made  no  request  for  the 
delivery  of  the  soods  at  Havre.  Held,  that  the  shipowner  was  entitled  to 
the  freight  and  expenses  of  the  return  journey  to  X.,  as  well  as  the 
origioal  freight  from  X.  to  Havre  (o). 


Dead  Freight. 
See  Article  161,  post. 


Artide  139.— Shipotoner' 8  Bight  to  Full  Freight. 

The  shipowner  is  entitled  to  the  full  freight  in  the  charter 
or  bill  of  lading : — 

1.  When  he  delivers  the  goods  in  a  merchantable  con- 
dition (j>),  at  the  port  of  destination  (q),  or  is  ready  to 
deliver  them,  but  the  consignee  does  not  take  delivery 
within  a  reasonable  time  (r). 

2.  Where  a  lump  sum  as  freight  has  been  stipulated  for, 
and  he  has  delivered,  or  is  ready  to  deliver,  some  part  of 
such  goods  (5). 

8.  Where,  the  necessity  of  transhipment  having  arisen,  he 
has  transhipped,  and  so  caused  the  goods  to  be  delivered, 
even  though  at  a  less  freight  than  that  originally  contracted 
for  (t). 

(0)  Cargo  ex  Argos  (1873),  L.  B.  5  P.  C.  134,  settling  the  doubt  of  Mansfield, 
C.J.,  in  Christy  v.  How  (1808),  1  Taunt.  300,  at  p.  314.     See  Article  126. 

(/>)  Aafar  v.  Blundell  (1896),  1  Q.  B.  123. 

Iq)  Deliverj  need  not  be  to  the  consignee,  if  it  is  in  a  manner  approved  hj 
him  :  ^e  Fmwick  v.  Boyd  (1846),  15  M.  &  W.  632. 

(r)  Duthie  v.  Bilton  (1868),  L.  K.  4  0.  P.  138,  at  p.  143;  Cargo  ex  Argos 
(1872),  L.  B.  5  P.  C.  134;  and  jMT  Lord  Mansfield,  in  Luke  v.  Lydt  (1759), 
2  Burr.  883. 

(s)  Fkfe  Article  140. 

It)  Shipton  V,  Thornton  (1838),  1  P.  &  D.  216 ;  Matthews  v.  Oiltbs  (1860), 
30  L.  J.  Q.  B.  55,  is  not  inconsistent  with  this,  but  turns  on  specific  facts ;  and 
see  Article  103. 
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4.  Where  he  has  been  preyented  from  delivering  the  goods 
solely  by  the  deiault  of  the  freighter,  as  in  refasing  to  accept 
delivery  at  the  port  of  destination  {u\  or  in  requiring  delivery 
of  the  goods  at  an  intermediate  port  {x\  or  in  refusing  to 
name  a  safe  port  to  which  the  ship  can  proceed,  and  enter  (y). 

C<ue  1. — F.  shipped  cement  under  a  bill  of  lading : — '*  Freight  to  be 
paid  within  three  days  after  the  arrival  of  ship  before  the  delivery  of  any 
portion  of  the  goods  specified  in  this  bill  of  lading."  The  vessel  arrived, 
but  on  the  day  of  arrival  a  fire  accidentally  arose  which  necessitated  the 
scuttling  of  the  ship,  and  the  cement  was  so  acted  upon  by  water  as  to 
cease  to  exist  as  cement.  Held,  that  the  master  must  be  ready  to  deliver 
before  freight  was  payable,  and  therefore  no  freight  was  due  (z). 

C(ue  2. — F.  shipped  petroleum  on  A.*s  ship  to  be  delivered  at  Havre,  to 
be  taken  by  F.  within  twenty-four  hours  of  ship's  arrival  at  Havre.  At 
H.  the  port  authorities  refused  to  allow  the  petroleum  to  be  landed  or  the 
ship  to  come  to  the  ordinary  place  of  discharge  in  the  port.  The  ship  was 
allowed  to  anchor  in  the  outer  port,  and  F.  could  have  taken  delivery  of 
the  petroleum  there  into  lighters.  F.  made  no  application  of  any  sort  for 
the  goods  to  the  ship.  HM^  that  A.  had  done  all  that  was  required  on 
his  part,  and  was  entitled  to  full  freight  (a). 

Cote  3. — ^F.  shipped  goods  from  X.  to  Z.  on  the  French  ship  8.  During 
the  voyfltte,  from  sea  damage,  the  vessel  put  into  T.  French  law  requires 
a  '^certi&ate  of  innavigability "  before  the  voyage  could  be  abandoned. 
Before  the  legal  process  of  obtaining  this  certificate  was  completed,  F. 
arrested  the  ship,  and  obtained  the  cargo  without  the  master's  consent. 
HM^  that  as  the  reasonable  time  allowed  the  master  in  which  to  tranship 
or  repair  had  not  expired,  F.  had  no  right  to  seise  the  cargo,  and  was 
liable  for  the  whole  freight  Q)\ 

Cam  4. — G.  charters  A.s  ship  to  carry  a  cargo  from  X.  to  Z. 
Unknown  to  A.  there  was  a  respondentia  bond  on  the  cargo.  On  the 
voyage  to  Z.  the  ship  was  stranded  at  T.,  and  while  there  the  cargo  was 
seized  by  the  bondholder  and  sold,  0.  not  interfering.  Hddf  that  as  A. 
was  prevented  from  carrying  to  Z.  by  the  act  of  C,  he  was  entitled  to  full 
freight  to  Z.  (c). 

Que  6. — ^A  Gkrman  vessel  was  chartered  to  proceed  to  T.  for  orders, 
and  thence  to  a  safe  port  as  ordered  in  Great  Britain,  or  on  the  continent 
between  Havre  and  Hamburg.    On  reaching  Y.  the  ship  was  ordered  to 


(tf)  Cargo  ex  Argos,  vide  supra. 

(x)  The  Bahia  (1864),  B.  &  L.  292;  Cargo  ex  Galam  (1863),  B.  &  L.  167  ; 
The  SMomsten  (1866),  L.  R.  1  A.  &  E.  293;  Luke  v.  Xy<fo  (1759),  2  Burr., 
at  p.  888. 

(y)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171. 

(«)  Duthie  V.  Hilton  (1868),  L.  R.  4  P.  C.  138 ;  Asfar  v.  Blundell  (1896),  1 
Q.  B.  123  (dates). 

(o)  Cargo  ex  Argos  (1873),  L.  R.  5  P.  C.  134. 

(6)  The  Bahia  (1864),  B.  &  L.  292.  If  the  goods-owner  tenders  fall  freight  at 
an  intermediate  port,  the  master  is  boand  to  deliver ;  The  Patria  (1863),  L.  R. 
3  A.  &  E.  436.  Blaaoo  v.  Fletoher  (1863),  14  C.  B.,  N.S.  147,  turns  on  a  special 
authority  from  the  master. 

(c)  Cargo  ex  Galam  (1863),  B.  &  L.  167.  See  also  The  SoblomsUn  (1866), 
L.  R.  1  A.  &  E.  293.  v        /» 


Digitized  by 


Google 


LUMP  FREIGHT.  277 

Dunkirk,  then  safe,  but  before  the  ship's  arrival  there,  owing  to  war 
between  Franoe  and  Germany,  the  vessel  could  not  safely  enter^  and 
accordingly  proceeded  to  Dover.  The  charterers  required  her  to  proceed 
to  Dunkirk,  and  refused  to  name  any  other  port,  or  to  pay  freight  at 
Dover.  Edd^  that  as  the  charterers  had  failed  to  name  a  port  safe 
on  arrival,  the  ship  was  discharged  from  the  necessity  of  completing  her 
voyage,  and  the  shipowner  was  entitled  to  full  freight  at  Dover  (d). 


Article  140. — hump  Freight. 

Lump  freight  is  a  gross  sum  stipulated  to  be  paid  for  the 
use  of  the  entire  ship ;  it  will,  therefore,  be  payable  if  the 
shipowner  be  ready  to  perform  his  contract,  though  no  goods 
are  shipped,  or  though  part  of  the  goods  shipped  are  not 
delivered.  If  any  goods  are  shipped,  some  must  be  delivered 
to  entitle  the  shipowner  to  lump  freight  {e). 

In  8,8.  Heathfield  v.  Bodendcher  (/)  a  ship  was  guaranteed 
by  owners  to  cturry  2600  tons  dead  weight ;  and  the  oharterer 
contracted  to  load  a  full  and  complete  cargo  at  a  named  rate 
'*  all  per  ton  dead  weight  capacity  as  above."  The  ship  could 
carry  2950  tons,  and  the  Court  of  Appeal  held  freight  payable 
at  the  named  rate  on  2950  tons :  sed  quaere.  In  88.  Boikerfield 
Y.  Tweedy  {g)  the  charterers,  in  a  Danube  berthnote,  agreed  to 
load  a  full  cargo  of  wheat  at  a  named  rate  per  ton  on  the 
guaranteed  dead  weight  capacity  of  4250  tons.  '*  Owners 
guarantee  steamer  can  carry  4250  tons  dead  weight."  llie 
ship  carried  a  full  cargo  of  3950  tons,  which  with  bunkers 
made  up  the  4250  tons  guaranteed.  Held,  freight  was  only 
payable  on  3950  tons.  Both  these  cases  seem  to  strike  out  of 
the  charters  part  of  their  provisions. 


(d)  Th0  Teutonia  (1872),  L.  R.  4  P.  C.  171. 

(tf)  The  Norway  (1865),  3  Moore,  P.  C,  N.S.  245 ;  Jkbinaon  v.  KnighU  (1873), 
L,  R.  8  C.  P.  4«5  ;  Merchant  Shipping  Co.  v.  Armitage  (1873),  L.  R.  8  C.  P.  469 ; 
L.  R.  9  Q.  B.  99.  Dr.  Lushington  in  The  Norwayy  12  L.  T.  56,  had  expressed  the 
opinion  that  where  short  deliyery  of  goods  was  not  due  to  excepted  perils,  the 
freighter  might  dednct  pro  rata  freight  for  the  goods  not  delivered,  though  he 
could  not  deduct  their  value, nor  could  he  deduct  the  freight  if  the  short  delivery 
were  due  to  excepted  perils.  The  Judicial  Committee,  reversing  him  on  the 
question  of  fact,  held  that  the  short  delivery  was  due  to  excepted  perils,  but  also 
said :  "  We  do  not  mean  to  express  an  opinion  that  even  if  the  jettison  and  sale 
had  been  attributable  to  the  negligence  of  the  master  there  ought  to  be  a  deduc- 
tion. Perhaps,  in  this  case,  the  proper  remedy  of  the  shipper  would  have  been  by 
a  cross-action."  Coleridge,  C.J.,  expresses  a  doubt  whether  this  is  correct  in 
Merchant  Shipping  Co.  v.  Armitage,  at  L.  R.  9  Q.  B.  p.  107. 

(/)  (1896),  2  Com.  Cases,  56. 

(^)  (1897),  2  Com.  Cases,  84. 


Digitized  by 


Google 


278  8H0BT  DELIVEBT  AND 

Ccue, — A  ship  was  chartered  to  load  a  fall  cargo,  proceed  to  Z.  and 
there  deliver  the  same  on  being  paid  **  a  lump  freight  of  £315."  On  the 
▼oyage,  part  of  the  cargo,  properly  loaded,  was  lost  throush  perils  of  the 
sea.  Heid,  that  on  delivery  of  the  remainder,  the  full  n^ht  of  £315 
was  payable  (h). 


Artide  141. — FvZl  Freight  f<yr  Delivery  of  Damaged  Ooods,  or 
for  Short  Delivery. 

The  shipowner  will  be  entitled  to  full  freight : — 
1.  If  he  is  ready  to  deliver  in  substance  at  the  port  of 
destination  the  goods  loaded,  though  in  a  damaged  condi- 
tion. The  freighter  will  not  be  entitled  to  make  a  deduction 
from  the  freight  for  the  damage,  but  will  have  a  separate 
cause  of  action  for  it,  if  it  was  not  caused  solely  by  excepted 
perils,  or  by  the  vice  of  the  goods  themselves.  The  question 
is  whether  the  substance  delivered  is  identical  commercially 
with  the  substance  loaded,  though  it  may  have  deteriorated 
in  quality  (i). 

Case  1. — Coal  shipped  under  a  charter  was  by  the  negligence  of  the 
master  so  deteriorated  in  quality  as  not  to  be  worth  its  freight  The 
charterer  therefore  abandoned  it  to  the  shipowner  and  claimed  to  be  dis- 
charged from  freight.  HM,  he  was  not  entitled  to  abandon,  and  was 
liable  for  the  whole  freight,  his  remedy  being  by  cross-action  (k). 

Case  2. — ^Dates  shipped  under  a  lump-sum  charter  were  under  water 
for  two  days  in  the  Thames.  They  were  condemned  by  the  Sanitary 
Authority  as  unfit  for  human  food,  and  were  unmerchantable  as  dates. 
They,  however,  looked  like  dates,  and  were  of  considerable  value  for 
distillation  into  spirit  Held,  by  the  Court  of  Appeal,  that  as  the  thing 
delivered  was  not  in  a  business  sense  the  thing  shipped,  no  freight  was 
payable  (J). 

(A)  Sdbinson  v.  Knights  (1873),  L.  B.  8  C.  P.  465. 

(0  DaHn  v.  Oxiey  (1864),  15  C.  B.,  N.S.  646,  per  Willes,  J.,  at  pp.  664  et 
seq.;  Mdhuish  v.  Garrett  (1858),  4  Jur.,  N.S.  943 ;  8Melds  v.  Daois  (1815), 
6  Tannt  65 ;  Aefar  v.  Blundell  (1896),  1  Q.  B.  123. 

(k)  Dakin  v.  Oxley^  vide  supra, 

(I)  Asfar  Y.  Blundeil  (1896),  1  Q.  B.  128.  Qtutre  whether  this  deciflion  wai 
right ;  the  consignees  took  the  cargo  and  sold  it  for  £2400.  Perhaps  they  conld 
not  have  been  compelled  to  take  delivery,  bat,  If  they  did,  it  is  submitted  they 
onght  to  pay  freight.  The  distinction  between  Mdkuish  v.  Garrett^  vide  mtpra^ 
and  DfUhie  v.  EilUm  (1868),  L.  B.  4  C.  P.  138,  where  cement  was  affected 
by  water,  so  as  to  become  a  solid  mass,  and  it  was  held  that  no  freight  was  due, 
is,  I  suppose,  that  the  sabstance  there  was  something  different  from  the  substance 
loaded,  though  the  brick-dust  and  the  solid  cement  would  seem  equally  useless  to 
the  shipper.  Willes,  J.,  in  Dakin  v.  OxUyy  at  p.  667,  puts  the  question  thus : 
'*  What  was  the  thing  for  the  carriage  of  which  freight  was  to  be  paid,  and 
whether  that  thing,  or  any  and  how  much  of  it  has  substantially  arrived." 
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2.  On  a  contract  for  a  lump  sum  as  freight,  the  ship- 
owner is  entitled  to  fall  freight,  though  he  deliyers  less 
goods  than  the  quantity  named  in  the  bill  of  lading,  if  he 
deliyers  all  that  were  loaded  (m).  Statements  of  contents  or 
weight  contained  in  the  bill  of  lading  are  binding  against 
the  shipper  or  consignee  for  the  purposes  of  freight,  if  the 
goods  are  deliyered  as  receiyed  {n). 

Case  1.— A  bill  of  lading  shewed  300  tons  to  be  shipped ;  only  217  tons 
were  delivered.  On  proof  that  no  more  had  been  loaded ;  lield,  that  the 
whole  freight  was  due  (o). 

Case  2. — A  ship  was  chartered  to  pay  freight  at  Is,  per  quarter 
delivered  to  consignee,  but,  if  any  part  was  delivered  damaged,  freight 
should  be  paid  at  captain's  option,  either  on  invoice  quantity  loaded  as 
per  bill  of  lading,  or  half  freight  on  damaged  portion.  Eighty  quarters 
were  damaged,  and  the  captain  elected  to  receive  full  freight  on  the  bill  of 
lading  amount.  This  was  *'2368  quarters,  quantity  and  quality  un- 
known,** but  only  2266  quarters  were  delivered.  Hdd,  that  the  shippers 
were  liable  to  pay  on  the  bill  of  lading  amount  (p). 


Article  142. — Freight  pro  rata  for  Short  Delivery. 

If  the  shipowner,  contracting  to  load  a  full  cargo,  only 
loads  and  carries  part  of  it  (q),  or  if,  haying  loaded  a  full 
cargo,  he  only  deliyers  part  of  it,  he  will,  in  the  absence  of 
a  stipulation  for  lump  freight  (r),  only  be  entitled  to  freight 
pro  rata  on  the  quantity  deliyered ;  and  the  freighter  can 


(m)  Davidson  v.  Chaynne  (1810),  12  East,  381;  Blanchet  v.  Powell  (1874), 
L.  R.  9  Ex.  74 ;  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.S.  646  ;  The  Norway  (1865), 
8  Moore,  P.  C,  N.S.  245 ;  Jessel  v.  Bath  (1867),  L.  R.  2  £x.  267.  By  express 
SKreeiuent  the  cargo-owner  may  have  a  right  to  deduct  the  cost  of  cargo  short 
delivered  from  the  freight,  as  in  8,8.  Qarston  v.  Btckief  Borman  &  Co.  (1886\ 
18  Q.  B.  D.  17,  where  the  clause  was :  'Mess  cost  of  cargo  deliyered  short  of  bill 
of  lading  quantity.*' 

(n)  Tuily  y.  Terry  (1878),  L.  R.  8  C.  P.  679.  See  also  Coww  y.  Bingham 
(1853),  2  £.  &  B.  836.  It  may  by  agreement  be  made  binding  as  against  the 
shipowner :  Lishman  y.  Christie  (1887),  19  Q.  B.  D.  833,  where  the  clanse  was  : 
**  the  bill  of  lading  to  be  conclusiye  eyidence  of  the  quantity  receiyed,  as  stated 
therein."    Cf.  Mediterranean  Co.  y.  Maohay  (1903),  1  K.  B.  297. 

(o)  Blanchet  y.  Powell,  vide  supra. 

(  p)  Tully  y.  Terry,  vide  supra.    See  also  Jessel  y.  Bath  (1867),  L.  R.  2  Ex.  297. 

(q)  BUchie  y.  Atkinson  (1808),  10  East,  295. 

(r)  Willes,  J.,  suggests  in  Dakin  y.  (?x2sy,  vide  infra,  an  exception  if  the 
deliyery  of  the  whole  cargo  is  made  a  condition  precedent  to  the  payment  of  any 
freight ;  bnt  such  a  case  is  rare.  At  Grimsby  there  is  a  cnstom  in  the  timber 
trade  that  no  freight  is  payable  till  complete  deliyery  of  the  cargo.  Stephens  y. 
Wintringham  (1898),  3  Com.  Cases,  169. 
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oounter-daim  for  short  delivery  not  solely  caused  by  ex- 
cepted perils,  or  by  the  vice  of  the  goods  themselves  («)• 

Note. — Where,  after  shipment,  part  of  a  cargo  is  burnt,  there 
bein^  an  exception  of  fbre,  the  shipper  is  relieved  from  replac- 
ing it,  or  from  paying  freight  on  it;  the  shipowner  is  not 
entitled  to  demand  freight  on  it,  or  fre^  cargo  in  its  place,  but 
may  himself  furnish  fresh  cargo  in  its  place,  on  which  he  will 
be  entitled  to  freight.  This  appears  to  be  so  whether  the 
freight  is  a  lump  freight  or  per  ton  (<). 

Case, — ^A  sbip  was  chartered  to  proceed  to  X.  and  there  load  a  complete 
cargo  of  hemp,  and  proceed  to  Z.  and  deliyer  the  same  on  being  paid 
freight  at  £5  per  ton.  A  complete  cargo  was  not  loaded.  Hdd^  that  the 
shipowner  could  recoyer  freight  pro  rata  on  the  quantity  delirered,  and 
the  freighter  had  a  cross-action  for  failure  to  load  a  complete  cargo  (ti). 


Article  143. — Freight  pro  rata  for  Deliverff  short  of  Place  of 
Destination. 

If  the  contract  is  governed  by  English  law  (oj),  where  the 
shipowner  delivers  the  goods  to  the  merchant  short  of  the 
port  of  destination,  he  can  only  claim  freight  proportional 
to  the  amount  of  voyage  completed,  known  as  freight  pro 
rata  itineris  peracti,  or  freight  pro  rata,  if  an  express  or 
implied  agreement  to  that  effect  exists  with  the  merchant  (y). 

Such  an  agreement  will  not  be  implied  from  the  mere 
fact  that  the  merchant  receives  his  goods  at  the  request 
of  the  shipowner  at  an  intermediate  port  (z). 

To  justify  a  claim  for  pro  rata  freight  there  must  be 


(a)  Dakin  v.  Oxley  (1864),  15  C.  B.,  N.S.,  at  p.  665;  The  Karway  (1865), 
3  Moore,  P.  C,  N.S.  245 ;  Spaight  v.  Famworth  (1880),  5  Q.  B.  D.  115  ;  Medi- 
terranean Co.  V.  Mackay  (1903),  1  K.  B.  297 ;  as  to  French  law,  see  Blanchet  v. 
Foweil  (1874),  L.  R.  9  £x.  74 ;  as  to  Prussian  law  and  usage,  see  Meyer  v.  Dresser 
(1864),  16  C.  B.,  N.S.  646. 

(0  AUhen  Ltibum  ▼.  JErnsthausen  (1894),  1  Q.  B.  773  (C.A.) ;  Weir  v.  Girvin 
&  Co,  (1900),  1  Q.  B.  45  (C.A.). 

(u)  Ritchie  v.  Atkinson  (1808),  10  East,  295. 

(jc)  For  a  foreign  ship  under  English  charter,  see  The  Industrie  (1894),  P.  58  ; 
The  Patria  (1871),  L.  R.  3  A.  &  E.  436. 

(y)  Osgood  y.  Groning  (1810),  2  Camp.  466;  The  Newport  (1858),  Swabey, 
335 ;  Luhe  v.  Lyde  (1759^  2  Burr.  882 ;  Dakin  v.  Oxley  (1864),  15  C.  B.,  N.  S. 
646,  at  p.  665. 

(«)  rA<?i8bW(WMfm(1866),L.R.lA.&E.  293;  Cook  v.  Jennings  (1797),  7  T.H. 
381 ;  Metcalfe  v.  BHt  Iron  Works  (1877),  2  Q.  B.  D.  423 ;  Thornton  v.  Fairlie 
(1818),  8  Taunt.  354. 

Digitized  by^^^JU^5lt: 


PBO  nATA.  281 

such  a  voluntary  acceptance  of  the  goods  by  their  owner, 
at  a  port  short  of  their  final  destination,  or  such  a  dealing, 
or  neglect  to  deal  with  them  there,  as  to  raise  a  fair  in- 
ference that  the  further  carrying  of  the  goods,  (the  ship- 
owner haying  a  right  to  carry  them  further),  was  intentionally 
dispensed  with  by  the  goods-owner  (a). 

Thus  where  the  goods  are  arrested,  and  the  goods-owner, 
knowing  of  their  arrest,  takes  no  step  to  release  them,  and 
allows  them  to  be  sold,  a  claim  for  pro  rata  freight  arises  (h). 
But  where  the  shipowner  has  no  longer  a  right  to  carry  on, 
as  where  he  abandons  the  ship  and  cargo  (c),  or  where  he 
delays  repairs  or  transhipment  beyond  a  reasonable  time, 
the  goods-owner,  who  receives  his  goods,  will  not  thereby 
give  the  shipowner  any  claim  for  freight  pro  rata  ((?). 

A  sale  by  the  master,  though  justifiable  in  the  interests 
of  the  cargo,  gives  him  no  claim  for  pro  rata  freight,  if  the 
goods-owner  has  not  been  consulted,  whether  such  consulta- 
tion was  possible  or  not  (e),  or,  having  been  consulted,  has 
not  acquiesced  (/). 


(a)  Osgood  v.  Groningy  vide  supra ;  The  Nevfportf  vide  supra ;  Christy  t.  Bow 
(1808),  1  Taunt.  299 ;  Liddard  v.  L<i)es  (1809),  10  East,  626  ;  MitcheU  v.  DartheM 
(1836),  2  Bing.  N.  C.  555. 

(6)  The  Sobkmtien,  vide  supra:  Lord  Mansfield's  remark  in  Luke  y.  Lyde^  vide 
supra,  at  p.  888,  that  "  If  the  merchant  abandons  all,  he  is  excused  freight,  and 
he  may  abandon  all  though  they  are  not  all  lost,"  must  be  read  with  the  com- 
ments of  Willes,  J.,  m  Dakin  r.  Oxley,  vide  supra^  at  p.  665,  who  substitutes 
*'  decline  to  accept "  for  **  abandon ; "  in  which  case  the  goods-owner,  by  declining 
to  accept  his  goods  short  of  the  place  of  destination  at  pro  rata  freight,  will 
compel  the  master  either  to  carry  or  send  them  on  at  the  full  freight  (see  Articles 
103,  138,  139),  or  to  give  them  up  to  their  owner  there,  without  requiring  any 
freight. 

(c)  The  Cfito  (1881),  7  P.  D.  5.  If  the  shipowner,  having  abandoned  ship  and 
cargo  so  as  to  put  an  end  to  the  contract  of  affreightment,  afterwards  regains 
possession  from  salvors,  he  will  not  thereby  revive  the  contract,  or  regain  any 
right  to  freight:  The  Amo  (1895),  8  Asp.  M.  C.  5. 

(d)  The  Kathleen  (1874),  L.  R.  4  A.  &  E.  269 ;  The  Cito  (1881),  7  P.  D.  5 
(C.A.) ;  The  Leptir  (1885),  52  L.  T.  768 ;  The  Amo,  v,s, 

(e)  VlieHnxm  v.  Chapman  (1844),  13  M.  &  W.  230 ;  Hopper  v.  Bumess  (1876), 
1  C.  P.  D.  137 ;  Acatos  v.  Bums  (1878),  3  Ex.  D.  282  (C.A.). 

(/ )  Hill  V.  Wilson  (1879),  4  C.  P.  D.  329.  To  render  himself  liable  to  pro  rata 
freight,  the  goods-owner,  having  had  an  option  of  having  the  goods  sent  on  to 
their  destination,  or  of  accepting  them  at  the  intermediate  port,  must  accept  the 
goods  at  the  intermediate  port :  Hill  ▼.  WUson,  at  p.  335.  See  also  Blasco  v. 
lUtoher  (1863),  14  C.  B.,  N.S.  147.  Semble,  however,  that  while  the  captain 
must  protect  the  interests  of  the  goods,  he  should  also  protect  the  interests  of  the 
ship,  and  should  not  let  the  goods  go  without  the  payment  of  pro  rata  freight. 
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Case  1. — A  ship  was  chartered  from  X.  to  2^,  but  was  prevented  from 
retching  Z.  by  **  restraints  of  princes.**  The  consignees  requested  the 
master  to  deliTer  at  T.  into  their  lighters,  and  he  delivered  part  of  the 
cargo  there.  Edd,  that  freight  pro  nUa  was  due  for  the  part  of  the  cargo 
delivered  at  Y.  (g). 

Case  2. — ^A  chartered  vessel  on  the  voyage  became  disabled,  and  was 
on  October  2  towed  into  an  English  port,  where  she  and  the  cargo  were 
arrested  in  a  aalvage  suit  on  October  7.  The  master  took  the  necessary 
steps  to  defend  the  suit»  but  on  October  24  abandoned  the  vessel ;  the 
owners  of  the  cargo  had  been  informed  of  the  suit,  and  of  the  probable 
sale  of  the  cargo,  but  gave  no  instructions.  The  cargo  was  sold  by  the 
order  of  the  Court  JatUd^  that  the  owners  of  the  cargo  by  Uieir  inaction 
had  waived  their  right  to  have  the  voyage  completed,  at  a  time  when  the 
roaster  had  not  lost  his  right  to  tranship,  and  that  the  cargo  owners  were 
therefore  liable  to  pay  pro  rata  freight  {k). 

Case  3. — A  ship  was  chartered  to  sidl  from  X.  to  Z. ;  owing  to  restraint 
of  princes  she  was  unable  to  proceed,  and  put  back  to  Y. ;  tiie  charterers 
remsed  to  accept  the  cargo  at  Y. ;  the  shipowner  unloaded  it  after  notice 
to  the  charterers,  and  it  was  sold  by  consent  without  prejudice  to 
questions  in  dispute.  HM^  that  there  was  no  liability  in  the  charterers 
to  pay  freight  jTTo  rata  (%), 

Case  4. — ^A  ship  was  chartered  to  proceed  to  Taganrog  and  deliver 
cargo.  Owing  to  ice  in  the  Sea  of  Azof  she  could  set  no  fortiier  than 
Eertcb,  800  miles  by  sea  from  T.,  and  would  have  had  to  wait  till  the 
spring  to  complete  her  voyage.  The  captain  projposed  to  discharge  the 
cargo ;  the  consignees  objected.  The  captain  delivered  the  cargo  to  the 
custom-house  at  Kertcb,  claiming  a  lien  on  it  for  freight ;  the  custom- 
house gave  it  up  to  the  consignees,  who  gave  the  captain  a  receipt  for  it, 
but  declined  to  pay  freight.  Heldf  that  the  shipowner  was  not  entitled 
to  full  freight,  for  he  hod  not  completed  the  voyage,  nor  to  pro  rata 
freight,  for  there  was  no  express  or  implied  contract  to  pay  it  (&). 

Case  5.— C.  chartered  a  ship  to  carry  a  cargo  from  X.  to  Q.  and  deliver 
it ;  to  load  another  cargo  at  Q.  and  carry  it  to  Z.,  the  freight  for  the 
voyage  out  and  home,  payable  on  final  delivery  of  the  cargo,  to  be  £1300. 
The  ship  reached  Q.  and  discharged ;  she  then  loaded  a  cargo  and  pro- 
ceeded to  Z.,  but  on  the  voyage  suffered  great  damage  and  put  into  Y., 
where  the  ship  and  one-third  of  the  cargo  were  abandoned.  The  captain 
left  for  England,  leaving  instructions  with  the  vice-consul  to  forward  the 
remainder  of  the  hides  to  Z.,  and  they  were  forwarded.  Held,  that  G.  was 
liable  to  pay  freight  pro  rata  from  Q.  to  Y. ;  that  he  was  not  liable  for 
freight  from  X.  to  Q. ;  nor  could  the  shipowner  claim  freight  from 
Y.  to  Z.,  as  the  vice-consul  and  captain  in  their  combined  action  had 
acted  as  agents  of  C.  and  not  of  the  shipowner  (T), 


(g)  Christy  r,  Eow  (1808),  1  Taunt.  299. 

(A)  The  SMomsten  (1866),  L.  B.  1  A.  &  £.  293.  Semhley  the  ihipowner  was 
entitled  to  foil  freight,  as  the  master,  being  entitled  to  tranship,  was  prevented 
by  the  default  of  the  cargo-owners;  see  The  Bahia  (1864),  B.  &  L.  292.  The 
case  cited  is  distinguishable  from  such  cases  as  Hopper  v.  Bumess  (1876), 
1  C.  P.  D.  137,  as  there  the  sale  was  by  the  master ;  here  the  master  was  in  no 
way  responsible  for  it. 

(t)  Liddard  ▼.  Lopes  (1809),  10  East,  526. 

(k)  Metcalfe  r.  BHUmnia  Ironworks  Co,  (1877),  2  Q.  B.  D.  423.  See  also 
CasUl  Y.  Trechman  (1884),  1  C.  &  £.  276. 

(0  Mitchell  V.  Darthee  (1836),  2  Bing.  N.  C.  655. 
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Case  6. — A  ship  on  a  voyage  to  Z.  was,  owiog  to  perils  of  the  sea, 
ahandoned  hy  her  crew.  She  was  fouod  derelict  by  another  ship,  which 
brooffht  her  into  an  English  port  EM^  that  upon  satisfying  the  cargo's 
liabifity  to  the  salvors  the  cargo  owners  were  entitled  to  their  goods 
without  payment  of  any  freight  the  contract  of  affreightment  being  at 
an  end  by  justifiable  abandonment  of  the  ship,  and  the  shipowner  having 
therefore  no  right  to  carry  on  by  transhipment  (m). 

Case  7. — A  ship,  /S.,  on  a  chartered  voyase  met  with  storms,  and 
signals  of  dbtress  were  made  to  the  ship  R.  The  8h  master  and  crew 
went  on  board  the  i?.,  but  without  taking  clothes  or  baggage ;  on  seeking 
to  return  to  the  8.  they  were  not  allowed ;  the  master  of  the  R,  sent 
some  of  his  own  crew  on  board  the  iS.,  and  the  8»^s  crew  helped  to 
navigate  the  R.  Edd^  that  there  was  no  such  abandonment  as  put 
an  end  to  the  contract  of  carriage  (as  there  was  either  no  abandonment  or 
an  imjnstifiable  one);  that  the  shipowners  were  therefore  entitled  at 
least  to  jpro  rata  freight,  if  the  consignees  required  delivery  of  the 
carjto  (n). 

Case  8. — ^A  vessel,  chartered  to  carry  coals  from  X.  to  Z.,  by  perils  of 
the  sea  required  repairs  at  T. ;  to  effect  this  the  captain  justifiably  sold 
part  of  the  cargo  at  a  higher  price  than  he  could  nave  obtained  in  Z. 
Eeld,  that  as  the  cargo  owner  bad  not  acquiesced  in  the  sale,  no  claim  for 
pro  rata  freight  to  Y.  could  be  made  against  him  (o). 

Noie. — Hopper  v.  Bumesa  (o),  reconciles  the  cases  of  BaiUie  v. 
Moudigliani  (p)  and  Hunter  v.  Prinsep  (5),  shewing  that  mere 
receipt  of  the  produce  of  the  sale  of  goods  at  an  intermediate 
port  by  their  owner  cannot  be  treated  as  the  receipt  of  the 
goods  themselves,  so  as  to  give  rise  to  a  claim  to  freight  pro 
rata.    Brett,  J.,  pnts  the  cargo  owner's  position  thus : — 

(1.)  If  the  goods  are  sold  for  a  higher  price,  at  the  interme- 
diate port,  than  they  would  fetch  at  the  port  of  destination,  he 
can  treat  the  proceeds  as  a  forced  loan,  and  claim  them  at  once 
without  paying  |>ro  rata  freight. 

(2.)  If  they  are  sold  for  a  smaller  price,  he  can  similarly 
treat  the  actual  proceeds  as  a  forced  loan  (r),  but  he  can  also 
claim  an  indemnity  for  the  difference  of  the  price,  if,  but  not 
unless,  the  ship  arrives  at  the  port  of  destination  (s),  and  he 


(m)  The  Cito  (1881),  7  P.  D.  5 :  see  also  The  KatMeen  (1874),  L.  R.  4  A  &  E. 
269 ;  CvrUngY,  Long  (1797),  1  B.  &  P.  634;  The  Arno  (1895),  8  Asp.  M.  L.  C. 
5.  On  rights  of  underwriters  to  freight,  see  ffickie  y.  Rodooanachi  (1855),  4 
H.  &  N.  455 ;  MUler  t,  Woodfail  (1857),  8  E.  &  B.  493 ;  ChUhrie  v.  North  China 
Ins.  Co.  (1902),  7  Com.  Cases,  130, 

(n)  The  Leptir  (1885),  52  L.  T.  768.  Semble,  that  if  the  owners  were  willing 
to  tranship  and  carry  on,  the  consignees  were  not  entitled  to  their  goods  without 
fnll  freight  being  paid.  In  this  case  the  suit  was  by  salvors  ;  the  shipowners  pat 
in  no  appearance,  and  would  seem  to  have  abandoned  all  intention  of  carrying  on, 
in  which  case  they  would  have  no  right  to  any  freight. 

(0)  Eopper  y.  Bumess  (1876),  1  C.  P.  D.  137. 

(p)  (1775),  Park  on  Insurance,  p.  90. 

Iq)  Hmter  y.  Prineep  (1808),  10  East,  378. 

M  ThU  has  been  doubted  by  Pollock,  C.B.,  in  Atkinson  y.  Stephens  (1852) 
7  Ex.  567. 

(»)  Atkinson  y.  Stephens^  vide  supra,  ^  , 
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must  then  dednot  the  freight  that  would  have  been  dne  on  the 
delivery  of  tiie  goods  there  if  carried. 


Article  144. — Amount  of  Freight. 

Freight  is  payable  according  to  the  express  stipulations 
of  the  charter  or  bill  of  lading  (<),  ^^»  ^e^Uing  them,  according 
to  the  custom  of  the  trade  or  port  (u). 

Thus,  if  the  goods  shipped  belong  to  the  shipowner,  and 
therefore  no  freight  is  due  from  lum  for  their  carriage,  but 
a  freight,  whether  substantial  {x)  or  nominal  (y),  is  inserted 
in  the  bill  of  lading  as  payable,  that  freight  will  be  payable 
by  assignees  of  the  bill  of  lading  or  persons  taking  delivery 
under  it,  other  than  the  owner  or  his  agents. 

Com  1. — E.,  master  of  a  ship  owned  by  A.,  carried  a  cargo  of  wheat 
*'  on  owner's  aocoant,'*  purchased  on  the  credit  of  R.,  to  whom  £.  gave 
bills  of  lading  for  ^  wheat  shipped  on  owner's  account,  deliverable  to  P.*a 
order  at  freight  of  Is.  per  ton,  and  bills  of  exchange  for  the  price,  which 
A.  accepted.  A.  had  mortgaged  his  ship  to  M.  A.  sold  the  cargo 
in  transitu  to  K.,  the  sale  note  running  '*  as  cargo  is  coming  on  ship's 
account,  freight  to  be  computed  at  £2  IBs.  per  ton.*'  A.  indorsed  the 
bill  of  lading,  which  he  had  received  from  P.  on  his  acceptance  of  the 
bills  of  exchange,  to  E.  with  a  note :  '*  The  freight  assigned  is  at  the  rate 
of  £2  16s.  per  ton,  and  not  the  nominal  amount  of  Is.  per  ton."  On 
ship's  arrival,  M.,  as  mortgagee,  took  possession,  and  claimed  freight 
at  £2  15«.  from  E.,  who  refused  to  pay  more  than  Is.  Eddt  that  M.  was 
only  entitled  to  the  freight  named  in  the  bill  of  lading,  the  larger  sum 
being  in  reality  part  of  the  purchase-money,  and  no  claim  of  quantum 
meruit  being  possible  in  face  of  the  express  contract  (z). 

Case  2. — D.,  as  a^ent  for  C,  purchased  and  paid  for  rice  to  be  carried 
to  Z.  in  C.'s  ship.  The  rice  was  then  shipped  under  bills  of  lading,  *'  to 
be  delivered  to  D.  or  assigns,  freight  for  the  siud  goods  at  £4  5s.  per  ton." 
0.  assigned  the  freight  to  M.  during  the  voyage.  Eeld^  that  on  arrival 
D.  was  bound  to  pay  to  M.  the  freight  in  the  bill  of  lading,  and  was  not 
entitled  to  set-off  the  price  of  the  rice  due  from  C.  to  himself  (a). 


(t)  There  may  be  an  express  agreement  for  the  payment  of  freight  outside 
that  in  the  bill  of  lading :  Bedley  v.  Lapage  (1816),  Holt,  392. 

(ti)  See  Article  8 :  and  of.  Ycung  v.  Jarrah  Co.  (1899),  4  Com.  Cases,  96. 

(x)  Weguelin  y.  CeUier  (1873),  L  R.  6  H.  L.  286. 

(y)  Keith  v.  Burrows  (1877),  2  App.  C.  636 ;  Broum  v.  North  (1852),  8  Ex.  1 ; 
Turnery.  ISrustees  of  Liverpool  Docks  (1851),  6  Ex.  548.  The  shipowner  may, 
however,  have  a  lien  as  unpaid  vendor  for  the  balance  of  the  price,  representing 
what  would  be  freight  if  the  shipowner  and  original  goods-owner  were  different : 
SuHin  V.  Barber  (1879),  6  Ex.  D.  130. 

(«)  Keith  V.  Burrows  (1877),  2  App.  C.  636. 

(a)  Wegvelin  v.  CeUier  (1873),  L.  B.  6  H.  L.  286. 
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Where  freight  is  payable  on  goods  according  to  their 
weight  or  measarement,  and  owing  to  swelling  (b\  expansion 
after  hydraulic  pressure  (o),  or  shrinkage,  the  same  goods 
are  larger  or  smaller  at  the  port  of  destination  than  when 
loaded,  freight  will  be  payable  in  the  absence  of  express 
stipulation  or  usage  on  the  amount  shipped,  and  not  on  the 
amount  delivered  {d). 

Case  1. — ^A  ship  was  chartered  to  load  a  full  and  complete  cargo  and 
deliver  on  being  paid  freight  at  £2  Is,  6d.  per  ton.  The  bill  of  lading 
shewed  2664  quarters  shipped ;  owing  to  heat  the  corn  swelled,  and  2785 
quarters  were  delivered.  Heldf  that  freight  was  payable  on  the  quantity 
shipped,  and  not  on  its  measurement  at  the  port  of  discharge  (e). 

Case  2. — Charter  to  load  and  deliver  a  full  cargo  of  cotton  on  being  paid 
freight  at  the  rate  of  ^  £3  15s.  per  toji  of  50  cubic  feet  delivered ''  on 
right  delivery  of  cargo.  The  cotton  was  hydraulically  pressed  before 
shipment,  and  consequently  expanded  on  delivery.  Eeld,  apart  from  a 
custom  to  pay  by  the  measurement  of  the  port  of  loading,  that  freight 
was  payable  on  the  quantity  delivered  as  loaded,  and  not  on  the  measure- 
ment after  discharge  (/). 

So,  where  freight  is  payable  according  to  quantity  or 
measurement,  the  method  of  weighing  or  measuring,  in  the 
absence  of  express  indication  or  custom  to  the  contrary  (g), 
must  be  determined  by  the  custom  of  the  port  of  loading  (h). 


(6)  Gibson  v.  Siurge  (1855),  10  Ex.  622;  Spaight  v.  Famworth  (1880), 
5  Q.  B.  D.  115,  per  Bowen,  L.J.,  at  p.  118. 

(c)  Buckle  V.  Knoop  (1867),  L.  R.  2  Ex.  333. 

Id)  Ddkin  v.  Oxley  (1864),  15  C.  B.,  N.S.  646,  per  Willes,  J^  pp.  665,  666.  On 
the  terroa  **  gross  invoice  weight,  gross  laBding  weight,"  see  Leech  t.  Olynn 
(1890),  6  T.  L.  R.  306. 

{e)  Gibson  v.  Sturge^  vide  supra.  To  meet  this,  the  clause  **  freight  payable 
according  to  net  weight  delivered,"  was  sometimes  introduced  into  shipping  doca- 
ments ;  and  in  Coulthurst  y.  Sweet  (1866),  L.  R.  1  C.  P.  649,  under  a  bill  of  lading 
with  that  clause,  the  shipowner  was  held  not  entitled  to  demand  freight  on  the 
weight  named  in  the  bill  of  lading,  or  to  require  the  consignee  to  pay  the  expense 
of  weighing.  Willes,  J.,  said,  '*ln  the  absence  of  any  custom  to  govern  the 
matter,  the  person  who  wants  to  ascertain  the  quantity  must  incur  the  trouble 
and  expense  of  weighing."  See  also  Manpood  v.  Taylor  (1901),  6  Com.  Cases, 
178.  In  Spaight  v.  Famworthf  vide  supra,  the  words  were  <*  freight  payable 
on  timber  on  intake  measure  of  quantity  delivered."  This  was  held  to  mean 
on  the  quantity  delivered  taken  at  the  actual  measures  of  the  port  of  ship- 
ment. A  more  complicated  clause  is  found  in  Ttdly  v.  Terry  (1873),  L.  R.  8 
C.  P.  679. 

(/)  Buckle  V.  Knoop  (1867),  L.  R.  2  Ex.  333. 

(g)  Nielsen  v.  Neame  (1884),  1  C.  &  £.  288,  where  freight  was  to  be  paid  *<  45f. 
per  St.  Petersburg  standard  hundred,"  and  the  method  of  calculating  St.  P. 
standard  hundreds  used  at  the  port  of  discharge  was  taken,  on  evidence  of  a 
custom  to  that  effect.    See  also  Bottomley  v.  Forbes  (1838),  5  Bing.  N.  C.  121. 

(A)  Fust  V.  Dome  (1865),  84  L.  J.  Q.  B.  127 ;  The  Skandinav  (1881),  61 
L.  J.  Ad.  93  (C.A.). 
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Cam  1. — A  ship  was  chartered  to  carry  a  cargo  of  not  lees  than  1000 
tons  weight  and  measurement  Hdd^  that  the  proportions  of  weight  and 
measurement  goods  were  to  be  determined  by  the  custom  of  the  port  of 
loading,  and  not  of  the  port  of  discharge  (•)• 

(ku6  2. — ^A  ship  was  chartered,  '*  freignt  at  the  rate  of  35ff.  per  180 
English  cubic  feet  taken  on  board,  as  per  Gbthenburg  custom.  The 
cargo  was  not  measured  at  the  Baltic  port  of  shipment ;  but  on  arriyal  at 
Hull,  was  there  measured  for  the  payment  of  freight.  Hdd^  that  it  should 
be  measured  according  to  the  G.  custom,  and  not  the  custom  of  the  port 
of  discharge  (k), 

(i)  Futt  T.  Dowie,  fnde  mpra^  and  see  Article  46,  uffU  (u\  p.  118. 

If)  The  Skandinao,  vidd  nnra.  The  two  cues  of  MoUer  v.  Living  (1811), 
4  Taunt.  101,  and  Qeraldei  ▼.  Ihnimm  (1816),  Holt,  N.P.  346,  are  not  inconsistent 
with  this.  In  Moller  v.  Living  there  ¥ras  a  contract  to  pay  freight  at  £14  per 
last  on  a  quantity  stated  in  the  bill  of  lading  as  *<  100  lasts  in  2092  bags."  The 
▼ojaffe  was  from  D.  to  L.  There  were  2092  bags  on  board,  and  they  contained 
100  lasts  bj  L.  measure  but  not  by  D.  measure :  h§ldj  that  the  specific  descrip* 
tion  in  the  bill  of  lading  negatived  any  question  of  different  measures,  and  freight 
was  payable  on  the  100  lasts.  If  the  description  had  been  simply  *<  100  lasts,"  the 
question  would  arise,  and  it  did  in  Oeraldez  t.  I^fmison,  vide  mtpra,  where,  follow- 
ing a  usage  of  merchants,  it  was  held  that  the  bill  of  lading  weight  was  subject 
to  check  by  weighing  at  the  port  of  delivery ;  the  Court  there  suggesting  that 
the  clause  **  weights  unknown  "  in  the  bill  of  lading  introduced  the  custom.  But 
in  TuUy  v.  Terry  (1878),  L.  R.  8  C.  P.  679,  that  clause  was  held  not  to  interfere 
with  the  captain's  right  under  the  charter  to  be  paid  fireight  on  the  invoice 
quantity  in  the  bill  of  lading ;  the  object  of  the  clause  being  explained  to  be 
"to  protect  the  captain  agahist  any  mistake  that  miffht  occur  in  the  invoice 
quantity  in  the  bill  of  lading,  in  case  of  alleged  short  delivery,  or  deterioration, 
not  caused  by  his  default."     Vide  euprc^  Article  52. 

For  freight  on  fodder,  under  a  special  cattle  contract,  see  HoUand  v.  JPrit(^ard 
(1896),  1 2  Times  L.  R.  480 ;  and  British  and  South  American  Co,  v.  AngkhArgentine 
Co,  (1902X 18  Times  L.  R.  382,  in  which  case  a  charter  for  carriage  freight  free 
of  fodder  **  necessary  for  the  voyage "  was  held  to  mean  '*  necessary  in  fact  as 
found  at  the  port  of  discharge,"  not  necessary  according  to  the  estimate  formed  on 
shipment. 

Cinder  the  Chamber  of  Shipping  Coal  Charter,  1896,  and  other  charters, 
freight  may  be  paid  at  receivei^s  option  on  quantity  delivered  or  on  bill  of  lading 
quantity,  less  2  per  cent.  Such  an  option  need  not  be  exercised  by  the  cousignee 
till  the  time  for  payment  arrives.  The  DowUtiie  (1902),  18  Times  L.  R.  683.  An 
attempt  to  prove  a  customary  right  to  such  an  option,  without  express  provision 
in  the  bill  of  lading,  failed  in  Q^f  Line  v.  Layoook  (1901),  7  Com.  Cases,  1.  In 
such  a  case,  the  charge  for  stevedoring  will  be  on  the  quantity  on  which  freight 
is  payable.     The  BoUimide  (1898),  P.  131. 

In  Dillon  v.  Livingston  ^  F.  di  0,  Co.  (1895),  11  Tunes  L.  R.  313,  an  agree- 
ment by  the  master  that  if  the  consignee  dispensed  with  weighing  he  would 
accept  freight  on  bill  of  lading  quantity,  less  2  per  cent.,  and  pay  for  2  per  cent, 
cargo  short  delivered,  was  held  within  his  authority  as  master. 

For  special  clauses  as  to  freight,  where  the  cargo  is  to  consist  of  several  articles 
at  rarious  rates,  see— 

Capper  v.  Ibrster  (1837),  3  Bing.  N.  C.  938. 

Cochbum  v.  Alexander  (IB^),  6  C.  B.  791. 

Warren  v.  Feabody  (1849),  8  a  B.  800. 

Southampton  Co,  v.  Clarke  (1870),  L.  R.  6  Ex.  53. 

For  special  phrases,  e.g, : — 

I^ght  in  full  for  the  voyage^  see  Sweeting  v.  Darthez  (1854),  14  C.  B.  538. 

Highest  freight  paid  on  same  voyage:  Qether  v.  Capper  (1856),  18  C.  B.  866. 

Alternative  freights  :  Gibbens  v.  Buisson  (1834),  1  Bing.  N.  C.  283.  Fenwich  v. 
Boyd  (1846),  15  M.  &  W.  632. 
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Artide  146. — Freight :  when  payable. 

When  freight  is  payable  on  delivery  of  the  cargo,  pay- 
ment and  deliyery  are  concurrent  acts  (I).  The  merchant 
is  not  entitled  to  have  the  goods,  unless  he  is  ready  to  pay 
the  freight  The  shipowner  is  not  entitled  to  the  freight, 
unless  he  is  ready  to  deliver  the  cargo  (m).  The  master  is 
entitled  to  refuse  to  discharge  the  cargo,  unless  freight  is 
paid  for  each  portion  as  delivered  (n) ;  semble,  also  that  the 
merchant  need  only  pay  freight  pari  passu  with  delivery. 

Note. — ^Freight  is  usually  payable  at  the  financial  centre; 
the  stipulations  as  to  the  time  of  its  payment  vary  consider- 
ably in  practice,  but  in  very  many  cases  freight  is  payable  at 
the  port  of  loading,  sometimes  on  delivery  of  bills  of  lading, 
sometimes  with  fourteen  days'  credit  In  the  former  case, 
where  the  bill  of  lading  contains  a  clause  "freight  paid  in 
London,"  the  delivery  of  the  bill  of  lading  acts  as  a  receipt  for 
the  freight 

Article  146, — Time  Freights  in  Charters. 

Where  freight  is  payable  by  time  it  is  earned  at  the 
end  of  each  period  specified,  unless  a  contrary  intention 
appears  (o),  although  it  may  only  be  payable  under  the 
charter  at  longer  intervals,  and  the  ship  be  lost  before  the 
longer  interval  expires  (p). 

In  the  absence  of  express  agreement  it  is  payable  during 
the  ship's  detention  by  blockade  (q),  embargo  (q),  bad 
weather  (y),  or  repairs  (p). 


(0  Vogemann  v.  Bidey  (1897),  2  Com.  Casei,  81.  It  may  be  that  the  consignee 
18  entitled  to  ascertain  what  goods  are  on  board  before  payment. 

(m)  Paynter  v.  James  (1867),  L.  R.  2  C.  P.  349;  YaUs  v.  Raihton;  Tate  v. 
Meek;  Yates  v.  Mennell  (1818),  2  Moore,  C.  P.  278, 297 ;  Duthie  v.  Hilton  (1868), 
L.  R.  4  C.  P.  138. 

(n)  Black  t.  Boss  (1864),  2  Moore,  P.  C.  N.S.  277.  Brown  v.  Tanner  (1868), 
L.  R.  3  Cb.  597,  which  decides  that  the  freight  under  a  charter  is  not  due  under 
the  contract  till  all  the  cargo  is  delivered,  and  which  turns  partly  on  the  special 
words  ^  freight  to  be  collected  by  the  charterers,"  would  not  prevent  the  master 
Arom  claiming  his  lien  on  each  part  of  the  cargo.  In  Stuart  ▼.  Bigland  (C.A.), 
Jan.  24, 1886,  a  clause  **  to  pay  out  of  freight  collected,"  was  held  to  mean  '<  out 
of  gross  freight  collected,"  and  not  to  justify  postponement  of  payment  till  all 
freight  was  collected. 

(o)  As  it  did  in  Gibbon  v.  Mendez  (1818),  2  B.  &  Aid.  17. 

ip)  Havelock  y.  Qeddes  (1809),  10  East,  555. 

ia)  Moorsom  v.  (heaves  (1811),  2  Camp.  626. 
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Note. — Time  oharters  now  usually  contain  olanses  as  fol- 
lows : — '*  In  the  event  of  loss  of  time  from  defidenoy  of  men  or 
stores,  break-down  of  machinery,  or  damage  preventing  the 
working  of  the  vessel  for  more  than  twenty-four  working  hours, 
the  payment  of  hire  shall  cease  till  she  be  again  in  an  efficient 
state  to  resume  her  service.  .  .  .  Should  the  vessel  be  lost 
without  being  heard  of,  hire  shall  cease  to  be  due  fifteen  days 
after  she  left  her  last  port."  A  vessel  with  this  clause  broke 
down  in  her  high-pressure  engine  on  a  voyage  from  the  West 
Coast  of  Africa  to  the  Elbe,  and  put  into  the  Canary  Islands, 
where  she  was  pronounced  unfit  to  proceed.  A  tug  was  engaged 
as  a  general  average  expenditure,  and  brought  her  home,  with 
the  use  of  her  low-pressure  engine.  JJeM,  that  no  freight  was 
payable  from  the  Guiary  Islands  to  the  Elbe,  as  the  ship  was 
not  in  an  efficient  state;  but  that  hire  was  due  for  the  time 
during  which  she  was  discharging  cargo  at  the  port  on  the 
Elbe  (r),  as  she  was  efficient  for  that  purpose,  tiiough  not  for 
proceeding  to  sea  as  a  steamer. 

Hire  ceases  as  soon  as  time  begins  to  be  lost  by  a  stipulated 
cause  ;  it  has  not  been  decided  whether,  if  damage  prevents 
the  working  for  more  than  twenty-four  hours,  hire  ceases  from 
the  beginning  or  end  of  the  period;  probably  from  the 
beginning.  Hire  begins  again,  not  when  the  ship  is  in  the 
same  position  as  when  she  broke  down,  but  when  she  has  been 
repaired,  and  is  again  efficient  to  resume  her  service.  The 
charterer  may  therefore  have  to  pay  twice  for  part  of  the 
voyage  («>. 

The  ordinary  clause  does  not  provide  for  payment  oifro  rata 
hire  for  a  ship  partly  efficient,  as  when  a  steamer  broken  down, 
completes  her  voyage  under  sail,  nor  for  the  return  of  prepaid 
hire,  in  respect  of  that  portion  of  time  already  paid  for,  during 
which  the  ship  remains  inefficient;  it  is  advisable  to  modify 
the  clause  to  meet  these  points. 

Whether  a  "  month  "  m  charters  is  lunar  or  calendar  must 
depend  upon  the  usage  of  the  trade  or  port,  in  the  absence  of 
express  stipulation,  which  is  usually  that  the  month  shall  mean 
thirty  days,  and  is  generally  inserted.  Thus,  in  1863,  in 
Turner  v.  Barlow  (<),  Erie,  C.J.,  held  that  "month"  =  lunar 
month,  except  in  mercantile  transactions  in  the  City  of  London, 


(r)  Hogarth  v.  Miller  (1891),  App.  C.  48. 

{8)  Vogemann  r.  Zanzibar  Co.  (1902),  7  Com.  Cases,  254.  In  In  re  an  AHntration 
between  Traae  and  Lennard  (1903),  8  Com.  Cases,  239,  where  the  clause  was 
**  detention  by  ice  to  be  for  the  account  of  the  charterers,  unless  caused  by  break- 
down of  steamer,"  the  steamer  was  damaged  by  stranding,  and  her  repairs  de- 
tained her  so  long  that  she  could  not  get  to  St.  Petersburg  before  the  winter  ice 
set  in,  and  waited  at  Riga.  The  arbitrators  gave  her  freight  from  her  port  of 
repair  to  Riga,  but  refused  it  while  waiting  at  Riga,  till  St.  Petersburg  opened 
in  the  spring. 

(0  8  F.  &  P.  949. 
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when  it  meant  calendar  month :  and  in  Jolly  v.  Houng  (u\  it 
was  held  that  month  =  calendar  month.  Under  a  clause  to 
pay  freight  per  month,  and  at  the  same  rate  for  any  part  of  a 
month,  Denman,  J.,  following  Commercial  8.8.  Co.  y.  BaidUm  (x\ 
held  that  a  part  of  a  day  must  be  reckoned  as  a  whole  day  (y). 
Some  few  charters  contion  a  guarantee  by  the  shipowner  that 
the  passage  shall  not  exceed  a  certain  time. 

On  the  position  where  a  ship  is  chartered  for  a  fixed  time, 
and  the  charterers  send  her  on  a  voyage  which  cannot  be 
completed  in  that  time,  see  Oray  v.  Christie  (z),  where 
Matnew,  J.,  decided  that  if  the  voyage  was  a  reasonable  one, 
freight  must  be  paid  at  chartered,  not  at  current,  rates.  The 
possible  extension  of  the  chartered  period  is  now  provided  for 
by  a  clause  such  as :— ''  Should  the  vessel  be  upon  a  voyage  at 
the  expiration  of  the  within-named  period,  the  charterers  are 
to  have  the  use  of  the  steamer  at  the  same  rate  and  conditions 
for  such  extended  time  as  may  be  necessary  for  the  completion 
of  their  contemplated  voyage,  and  in  order  to  bring  steamer  to 
a  port  of  delivery  as  provided."  Where,  under  that  clause,  the 
charter  was  for  **  about  six  months,"  and  charterers  had  an 
option  of  re-delivery  in  a  U.S.  or  in  a  British  port,  and  at 
the  expiration  of  six  months  the  ship  was  in  a  U.S.  port, 
it  was  Tield  that  the  charterers  could  not  claim  to  send  the 
ship  under  the  charter  to  a  British  port  (a).  But  where  the 
named  period  has  not  expired,  the  charterers  under  such  a  clause 
can  send  her  on  a  voyage  which  must  obviously  exceed  the 
chartered  period,  and  are  not  limited  to  sending  her  on  such  a 
voyage  as  is  likely  to  occupy  only  the  balance  of  the  named 
I>eric^  (6). 

Under  the  ordinary  clause : — '*  Freight  so  much  per  calendar 
month  and  at  the  same  rate  for  any  part  of  a  month,  hire  to 
continue  till  re-delivery  to  owners ;  payment  of  the  said  hire 
to  be  made  in  cash  in  London  monthly  in  advance  without 
deduction  "  : — the  charterer  is  liable  to  pay  the  month's  hire 
in  advance,  though  the  vessel  will  probably  be  re-delivered 
before  the  end  of  the  month,  recovering  the  balance  overpaid 
when  the  date  of  delivery  is  ascertained  (c). 

Another  usual  clause  in  such  charters  is : — *'  Payment  to  be 


(fi)  (1794),  1  Esp.  187. 

g)  (1876),  L.  R.  10  Q.  B.  346. 
)  Angier  v.  Stewart  (1884),  1  C.  &  E.  357. 

(«)  (1889),  5  Times  L.  R.  577. 

(a)  Bitoknall  v.  Murray  (1900),  5  Ck>m.  Cases,  312;  of.  In  re  The  Ittoh  and 
Ihvghorn  (1902),  7  Com.  Cases,  190,  where,  with  a  similar  clause,  the  ship  was 
not  at  a  port  of  re-delirerj,  but  the  charterers  proposed  to  send  her,  not  to  such 
a  port,  but  on  a  fresh  voyage  first,  and  it  was  held  that  the  owners  could  claim 
re-deliyery  where  she  was. 

(6)  Dene  8.S.  Co.  v.  Bucknaa  (1900),  5  Com.  Cases,  372. 

(c)  Tonnelter  v.  Smith  (1897),  2  Com.  Cases,  258  (C.A.). 
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made  in  oash  monthly  in  advance,  and  failing  such  punotaal 
and  reffolar  payment,  the  owners  shall  be  at  liberty  to  with- 
draw the  vessel  from  the  service  of  the  charterers  "  (a). 


Article  liH .^-Freight :  to  whom  payable. 

To  whom  freight  is  payable  depends  on  the  terms  of  the 
contract  of  affreightment,  or,  if  no  person  is  named  therein, 
on  the  person  with  whom  the  contract  was  made,  to  whom 
or  to  his  agent  freight  is  payable,  subject  to  any  subsequent 
dealings,  such  as  assignment  of  the  freight  or  mortgage  of 
the  ship. 

It  may  be  payable  to : — 

1.  The  shipowner  (see  p.  290). 

2.  The  master  (see  p.  291). 

3.  The  broker  (see  p,  292). 

4.  A  third  person  (see  p.  292). 

5.  The  charterer  (see  p.  292). 

6.  An  assignee  of  the  freight  (see  p.  295). 

7.  A  mortgagee  of  the  ship  (see  p.  296). 

Note, — Freight  payable  in  London  is  usually  payable  to  the 
loading  broker  of  the  ship  or  line  ;  abroad,  where  the  vessel  is 
one  of  a  line,  to  its  branch  house  or  its  agents  ;  in  other  cases, 
if  no  instructions  are  contained  in  the  charter  or  bills  of  lading, 
to  the  captain  or  the  agent  he  appoints.  In  France  all  freight 
is  frequently  payable  to  the  general  consignee  of  a  ship,  who 
is  quite  distinct  from  the  broker. 

I.  The  Shipowner. 

Where  freight  is  due  from  the  charterer  under  a  charter, 
or  from  the  shipper,  under  a  bill  of  lading  where  there  is 
no  charter,  the  shipowner,  in  the  absence  of  express  stipula- 
tion, is  prima  facie  entitled  to  receive  the  freight  (e).     He 


(d)  See  as  to  this,  Re  Tyrer  4r  Hetsler  (1902),  7  Com.  Cases,  166,  which  decides 
that  the  owners  need  not  make  a  demand  for  payment  before  exercising  their 
right  of  withdrawal ;  and  Nona  Scotia^  etc.,  Co.  v.  Sutherland,  etc,  Co,  (1899),  5 
Com.  Cases,  106,  as  to  waiver  of  the  right. 

(e)  Smith  V.  Plumer  (1818),  1  B.  &  A,  575,  at  p.  581 ;  Atkinson  t.  Cotesworth 
(1825),  3  B.  &  C,  at  p.  649. 
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may  give  authority  to  collect  such  freight  to  any  person  he 
pleases  (/). 

The  loading  broker  (where  freight  is  payable  at  the  port 
of  loading),  and  the  master,  when  freight  is  payable  on 
delivery,  have  ordinarily  authority  from  the  shipowner  to 
collect  freight  (/),  and  payment  to  either  of  them  will  be 
good  payment,  discharging  the  shipper  or  consignee,  unless 
the  owner  has  given  the  shipper  or  consignee  notice  not  to 
pay  either  of  tiiem  (^),  or  unless  there  is  any  custom  of  the 
trade  or  port  to  the  contrary.  Payment  to  the  master  before 
freight  is  due  will  be  treated  ratiier  as  an  advance  to  the 
master  than  as  a  prepayment  of  freight  (%). 

II.  The  Master. 

The  master  may  be  entitled  to  sue  in  person  for  freight : — 
(1.)  Where  the  express  contract  was  made  with  him  {%)  : 
(2.)  Where  a  contract  to  pay  freight  to  him  is  inferred 
as  a    fact  from    the    consignee    or   some    other 
person  taking  delivery  of  the  goods  (A). 
The  master,  however,  cannot  sue  for  freight,  nor  be  sued 

for  failure  to  carry  safely,  where  he  has  signed  the  bill  of 

lading  only  as  agent  for  the  shipowner  (Z). 
But  the  master  who  receives  freight  from  consignees  has 

usually  no  right  to  retain  it  against  his  owner,  for  in  the 

absence  of  express  agreement  or  statutory  procedure  (w),  the 


(/)  Th»  Edmond  (1860),  Liuh.  57.  For  a  curioos  case  where  the  shipper  was 
held  to  hare  made  a  new  contract  with  the  shipowner  to  the  exclusion  of  the 
charterer;  see  Hoyland  t.  Graham  (1896),  1  Com.  Cases,  274. 

(jg)  Aikinaon  v.  Coteaworth^  vide  tupra. 

(A)  Smith  V.  PlumeTf  vide  supra, 

(t)  As  in  Seeger  v.  DtUhie  (I860),  8  C.  B.,  N.S.,  at  p.  56 ;  Shields  Y.  DaviM 
(1815),  6  Taunt.  65. 

(k)  Brotmcker  v.  Soott  (1811),  4  Taunt.  1.  The  master  canDot  in  such  a  case 
sue  for  demurrage,  S,  C.  As  to  the  effect  of  taking  delivery,  vide  postf 
Article  149. 

(0  JRepeito  t.  Miliaria  Co.  (1901),  6  Com.  Cases,  129,  where  the  bill  of  lad- 
ing incorporated  the  charter,  and  the  charter  required  the  master  to  sign 
bills  of  lading  as  presented  at  any  rate  of  freight  without  prejudice  to  the 
charter. 

(f?i^  Under  24  Vict,  c  10,  s.  10 ;  52  &  53  Vict,  c  46,  s.  1.  As  to  the  seamen's 
lien  for  wages  on  freight  due  under  a  charter  and  snbcharter,  see  The  Arukdina 
(1886),  12  P.  D.  1. 
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master  bas  no  lien  for  wages,  or  advances  made  abroad  on 
ship's  account,  on  either  ship  or  freight  (n). 

in.  The  Broker. 

The  broker,  who  has  acted  as  loading  broker  to  the 
ship  (o),  usually  collects  the  freight  he  has  engaged.  Pay- 
ment to  him  in  the  absence  of  any  express  notice  not  to  do 
so  will  usually  discharge  the  person  paying. 

IV.  A  third  Person. 

1.  Where  freight  is  made  payable  by  the  charter  or  bill 
of  lading  to  a  third  person  he  can  only  sue  in  the  name  of 
the  shipowner,  but  payment  to  the  shipowner,  apart  from 
such  a  suit,  will  not  discharge  the  person  paying,  unless  the 
third  person  was  only  to  receive  payment  as  agent  for  the 
shipowner  (p). 

2.  Payment  to  a  person  entitled  to  receive  the  beneficial 
produce  of  a  contract  to  pay  freight  will  absolve  the 
payer  {q) ;  thus  payment  of  freight  to  the  obligee  under  a 
bottomry  bond  binding  ship  and  freight  (r),  or  payment 
into  the  Court  of  Admiralty,  by  the  monition  of  the  Court 
in  a  suit  in  rem  against  ship  and  freight  by  an  obligee  of  a 
bottomry  bond  (s),  are  bars  to  an  action  for  freight  by  the 
shipowner. 

V.  Charterer. 

If  the  charter  gives  possession  and  control  of  the  ship  to 
the  charterer,  so  that  the  master  is  his  servant,  the  charterer 


(n)  Smith  y.  Flvmer  (1818),  1  B.  &  A.  575.  So  also,  if  freight  is  made  payable 
to  agent  of  ship's  husband,  he  cannot  retain  it  as  against  owners  in  satisfiuition 
of  a  debt  due  to  him  bj  ship's  husband :  Walske  v.  Prcvan  (1853),  8  Ex.  843. 
Where  a  master  sues  for  freight  on  a  charter  a  debt  due  to  the  chiurterer  from 
the  shipowner  cannot  be  sent  o£F  against  the  master's  claim ;  ted  quoBrt^  now ; 
I^berg  v.  Bwodm  (1858),  8  Ex.  852. 

(o)  See  Article  16  b.,  note  at  p.  34.  In  DufOop  v.  Mwietta  (C  A.,  Dec.  1886)  ; 
A.  in  Glasgow  iuBtructed  B.  in  Liverpool  to  make  a  charter ;  B.  did  so  with  C, 
through  D.  in  London.  A.  ratified  the  charter  signed  by  D. ;  A.  instructed  B. 
to  get  the  adyance  freight  sent  **  either  directly  or  through  you."  B.  wrote 
to  D.  to  collect  it.  D.  obtained  it  from  C.  and  bolted.  Heldy  that  C.  had  not 
paid  A. 

(/>)  Kirchner  v.  Venw  (1859),  12  Moore,  P.  C.  361,  at  p.  398. 

(g)  Morrison  v.  Farmms  (1810),  2  Taunt.  407,  at  p.  415. 

(r)  Benson  t.  Chapman  (1849),  2  H.  L.  C.  696. 

(a)  Flaoe  v.  PotU  (1855),  5  H.  L.  C.  383. 
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18  undisclosed  principal  in  the  bill  of  lading,  and  can  sue  for 
the  freight.  The  shipowner  is  not  a  party  to  the  bill  of 
lading. 

Where  a  ship  is  under  a  charter  which  leayes  the  posses* 
sion  and  control  in  the  owner  {t\  and  goods  are  shipped  by 
third  persons  under  bills  of  lading  signed  by  the  master,  the 
express  contract  in  such  bills  of  lading  will  be  made  with 
the  person  for  whom  the  master  is  understood  by  the  shipper 
to  sign  as  agent ;  e,g.  with  the  shipowner,  if  the  shipper  is 
ignorant  of  the  terms  of  the  charter ;  with  the  charterer,  if 
the  shipper  knows  of  the  terms  of  the  charter,  unless  the 
charter  itself  negatiyes  the  latter  presumption  {u). 

The  fact  that  the  master  has  power  to  sign  bills  of  lading 
"  without  prejudice  to  the  charter,"  will  not  render  the 
shipper  liable  under  the  charter,  but  will  only  protect  the 
shipowner  from  any  alteration  of  his  contract  with,  and 
remedies  against,  the  charterer  {x)  and  vice  versa  (y). 

Where  the  shipowner  has  under  the  charter  a  lien  for 
freight,  and  his  master  waives  this  lien  on  demand  by  the 
shipper  or  consignee  for  the  goods,  a  contract  by  the  shipper 
or  consignee  with  the  shipowner  to  pay  him  the  freight  for 
which  the  lien  is  claimed  may  be  found  as  a  fact  (z)  from 
such  demand  and  deliyery,  although  the  shipper  or  consignee 
is  aware  of  the  charter  (a). 

Note, — ^Lush,  J.,  in  Smidt  v.  Tiden  (5),  suggests  that  the  master 
signs  bills  of  lading  under  a  charter,  not  as  charterer's  agent, 

(t)  BammdU  v.  Oilchrest  (1893),  A.  C.  8,  and  see  Article  18,  ante, 

(tt)  Vide  Article  18 ;  Marquand  v.  Banner (1^6),  6  E.  &  B.  232 ;  Zwikhenbart 
y.  Henderson  0854),  9  Ex.  722,  23  L.  J.  Ex.  234;  Michenaon  v.  Begbie  (1829), 
6  BiDg.  190.  Where  the  intention  is  that  the  charterer  shall  employ  the  ship  as 
a  general  ship  for  his  own  profit,  when  the  master  signs  bills  of  lading,  he  does 
80  as  the  agent  of  the  charterer,  not  of  the  owner.  The  owner  appears  to  be 
liable  on  the  bill  of  lading  as  haying  given  ostensible  authoritj,  to  the  master, 
with  no  public  notice  of  the  terms  of  the  charter.  Bat  still,  the  owner,  being 
in  possession  of  the  ship  hj  his  master  and  crew,  has  rights  in  respect  of  this 
possession,  e,g,  to  claim  a  lien  on  goods  on  board  for  freight  due  to  him  under 
the  charter.  Schuster  y.  MoKellar  (1857),  7  E.  &  B.  704, 724 ;  see  also  Wagstaff 
y.  Anderson  (1880),  L.  R.  5  C.  P.  D.  171,  /)tfr  Bramwell,  L.J. 

(x)  Shand  y.  Sanderson  (1859),  4  H.  &  N.  381. 

(y)  Bodocanachi  y.  Miibum  (1886),  18  Q.  B.  D.  67.    See  Article  20,  p.  52. 

(^z)  It  will  not  be  implied  as  a  matter  of  law :  see  Sanders  v.  Vanzeller  (1843), 
4  Q.  B.  260.  Cf,  as  to  demurrage :  S.S.  County  of  Lancaster  y.  Sharps  (1889\ 
24  Q.  B.  D.  158.  ^ 

(a)  Swan  y.  Barber  (1879),  5  Ex.  D.  130,  ^ 

(6)  (1874),  L.  R,  9  g.  B.  447,  Digi,,ed  by  GoOglc 


294  FREIGHT: 

but  beoanae  he  is  bound  by  the  charter  to  sign.  Qiuare^  if  the 
master  intends  to  sign  as  agent  for  the  charter,  having  power 
to  sira  bills  of  lading  '*  wiSiout  prdudioe  to  the  charter,"  but 
the  snipper,  being  ignorant  of  the  charter,  thinks  he  is  signing 
as  agent  of  the  shipowner,  whether  there  is  any  contract  at  all, 
excepting  such  as  may  be  fonnd  as  a  fact  from  subsequent 
demand  of  the  goods  under  the  bill  of  lading  and  delivery  ?  The 
owner  may  be  liable  in  contract  on  the  doctrine  of  holding  out  (e). 

due  1. — A.  chartered  a  ship  to  C.  to  carry  oorn  at  4«.  6c{.  per  quarter. 
C.  could  not  provide  a  car^o,  and  the  master  (whether  as  agent  of  A.  or 
G.  was  not  clear)  agreed  with  F.  to  carry  com  for  him  at  6t.  per  quarter : 
0.  entered  into  a  sub-charter  with  F.  at  that  rate.  On  arrival  A. 
delivered  com  to  F.,  but  F.  refused  to  pay  A.  more  than  4«.  6<i.,  C. 
having  given  him  notice  to  pay  the  remaining  1«.  M,  to  him.  Eddy  that 
C.  was  entitled  to  the  Is.  6J.,  and  that  no  contract  by  F.  to  pay  more 
than  4s.  M,  could  be  implied  from  his  taking  delivery  (d). 

Ckue  2. — E.,  master  of  a  shi]^  chartered  her  to  C. ;  *'  captain  to  sign  lulls 
of  lading  at  more  or  less  freight  without  prejudice  to  this  agreement^ 
proceed  to  Z.,  and  there  deliver  on  being  paid  freight  a  lump  sum  of 
£100."  0.  put  on  board  1360  bags  of  flour;  and  F.  loaded  500  bags 
of  flour,  for  which  E.  signed  a  bill  of  lading,  **  which  goods  I  shall  deliver 
to  G.  for  you,  paying  me  freight  according  to  contract  with  C."  F.  wrote 
to  G.  and  to  C,  stating  that  G.  would  pay  a  certain  freight  to  G.  On 
arrival  at  Z.,  G.  paid  £100  to  E.  G.  received  the  cargo  from  K  under  the 
bill  of  lading,  but  refused  to  pay  freight  to  G.  HM^  that  K  could  not 
sue  G.,  on  any  contract  to  pay  either  freight  express  or  implied  (e). 

due  3. — A.  chartered  a  ship  to  G.  to  carry  cargo  on  being  paid  freight 
at  75s.  per  ton,  captain  to  sign  bills  of  lading,  without  prejudice  to 
charter,  at  any  rate  of  freight  required.  D.,  G.'s  agent,  purchased  goods 
for  G.,  taking  the  bills  of  lading,  which  provided  for  freight  at  20f.  per 
ton  in  his  own  name.  During  trannt,  G.  failed.  On  arrival,  A.  claimed 
against  D.  chartered  freight.  Eddy  he  was  only  entitled  to  bill  of  lading 
freight  (/). 

Case  4. — E.  A.,  master  and  part  owner  of  a  ship,  chartered  it  to  G.  for  a 
certain  voyage  for  a  lump  sum  of  £850,  '*  payment  to  be  made  by  E.  A.*s 
receiving  such  freight  as  G.  may  have  payable  abroad  as  per  bills  of 
lading,  not  exceeding  half,  balance  by  bills  from  G.  Master,  at  G.'s 
request,  to  sign  bills  of  lading  in  the  usual  and  customary  manner,  and 
at  any  rate  of  freight  that  may  be  filled  up,  and  made  payable  in  anv 
manner  the  charterers  may  choose,  without  prejudice  to  this  charter. 
G.  put  the  ship  up  as  a  general  ship,  and  £.  A.  signed  bills  of  lading, 
**  freight  paid  here  as  per  margin  ;  £250  was  payable  abroad,  which 
E.  A.  received,  and  took  G.'s  acceptance  for  £600,  making  up  £850.  G. 
failed  before  the  bills  became  due,  and  E.  A.,  and  G.'s  representative 
each  claimed  the  balance  of  the  freight  against  the  shippers.  Eeld^  that 
E.  A.  W8S  acting  as  G.'s  agent  in  signing  bills  of  lading,  and  that  G.  and 
not  E.  A.  was  therefore  entitled  to  tbe  balance  of  the  freight  (^). 

(c)  Bavmvoll  v.  Giichrest  (1893),  A.  C.  8. 
id)  Michenaon  r.  Begbie  (1829),  6  Bing.  190. 
(«)  Ziffilchenbart  ▼.  Henderson  (1854),  23  L.  J.  Ex.  234. 
(/)  Shand  v.  Sanderson  (1859),  4  H.  &  N.  381. 

(g)  Marqwmd  r.  Banner  (ISbS),  6  £.  &  B.  232 ;  see  aUo  iknidt  v.  Tiden  (1874), 
L.  K.  9  Q.  B.  446.    Marquand  v.  Banner  has  been  criticised  by  Cresswell  and 
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VI.  Assignee  of  Ship  or  Freight. 

The  assignee  of  a  ship  or  of  its  freight  (h)  is  entitled  to 
all  freight  due  after  the  assignment,  which  the  assignor  had 
at  the  time  of  assignment  the  right  to  transfer,  from  the 
moment  at  which  he  has  gone  through  the  forms  necessary 
to  complete  his  title  {i). 

The  assignee  of  a  share  in  the  ship  is  entitled  to  his 
share  in  the  freight  under  similar  circumstances  {h). 

Underwriters  on  ship  who  have  accepted  abandonment 
become  entitled  to  all  freight  earned  by  the  ship  subsequent 
to  abandonment  (Z). 

(7<Me.— A.,  in  June  1854,  sold  by  bills  of  sale,  |J  of  his  ship  to  B.,  JJ 
to  Q.  B.  registered  his  bill  of  sale  in  Kovember.  In  December,  A. 
assigned  the  freight  to  be  earned  on  a  voyage  then  in  progress  to  £.,  and 
E.  gave  notice  thereof  to  C,  the  charterer.  In  January,  1865,  Q. 
registered  his  bill  of  sale.  Edd,  B.  was  entitled  to  |^ ;  E.  to  |^  of  the 
freight  (Z). 

Note. — If  the  assignment  is  in  writing  and  absolute,  and  not 
by  way  of  charge  (m),  the  assignee,  after  giving  notice  to  the 
persons  liable  to  pay  freight,  can  sue  in  his  own  name  (n). 
Where  these  conditions  are  not  complied  with,  he  can  slill  only 
sue  in  the  name  of  the  assignor,  as  before  the  Judicature 
Acts  (o).    An  assignment,  absolute  in  form,  may  be  looked  into 


WUles,  JJ.,  in  OilkiBon  v.  MiddUUm  (1857),  2  C.  B^  N.S.  134.  Tkere  A.,  the 
shipowner,  claimed  against  holders  of  the  bills  of  lading  a  lien  for  freight  doe 
under  the  charter,  though  the  master  had  signed  bills  of  lading  at  a  lower  rate 
under  a  danse  in  the  charter,  requiring  him  to  sign  bills  of  lading  at  freights 
required  by  C.  the  charterer,  without  prejudice  to  the  charter.  It  was  held  that 
A.  had  only  a  lien  for  the  lower  freight,  on  the  ground  that  the  master  was  his 
agent  to  sign  bills  of  lading  at  a  lower  freight.  This  does  not  shew  that  A. 
could  haye  sued  the  shippers  for  freight,  but  only  that,  against  third  parties 
ignorant  of  the  charter,  the  master  by  signing  bills  of  lading  with  the  authority 
of  the  owner  waived  his  lien  against  persons  holding  such  bills,  for  sums  of  which 
there  was  no  notice  in  the  bills.    Marquand  v.  Banner  seems  therefore  good  law. 

(A)  An  assignment  of  freight  to  be  earned  is  good :  Leslie  v.  Guthrie  (1835), 
1  Bing.  N.  C.  697 ;  Lindsay  v.  Gibbs  (1856),  22  Beav.  522,  oyerruling  Bobinsanr. 
Macdonnell  (1816),  5  M.  &  S.  228. 

(t)  See  Lindsay  y.  Oibbs^  vide  supra  ;  Morrison  t.  Parsons  (1810),  2  Taunt.  407  ; 
Gardner  y.  CoMenove  (1S56),  1  H.  &  N.  423 ;  Boyd  y.  Mangles  (1849),  3  Ex.  387. 

(A)  Lindsay  y.  (?t66«,  vide  supra, 

(0  StewaH  v.  Oreenock  Ins.  Co.  (1848),  2  H.  L.  C.  159. 

(m)  See  Burlinson  v.  Ball  (1884X  12  Q.  B.  D.  347 ;  Tancred  y.  Belagoa  Bay  Co. 
(1889),  23  Q.  B.  D.  239. 

(«)  Jud.  Act,  1873;   36  &  37  Vict.  s.  25,  sub-s.  6. 

(o)  See  Pothonier  y.  De  Mattos  (1858),  E.  B.  &  E.  461 ;  Wilson  y.  Gdfriel 
(1863),  4  B.  &  S.  243;  and  Weguelin  y.  CelHer  (1873),  L.  R.  6  H.  L.  286,  as  to 
set-off. 
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to  see  whether  it  is  in  suhstanoe  by  waj  of  charge  (p).  Notioe 
of  the  assignment  of  freight  to  the  person  liable  to  pay  it  takes 
it  out  of  the  order  and  disposition  of  the  assigpior  (9). 

YIL  Mortgagee  of  Ship  and  Freight 

A  mortgagee  who  has  not  entered  into  possession  of  the 
mortgaged  ship  has  no  absolute  right  to  the  freight  the  ship 
may  be  earning,  and  cannot  compel  its  payment  to  himself 
by  simply  giving  notice  to  the  person  liable  to  pay  it  (r). 

On  taking  actual  or  constructiye  possession  (s)  he  then 
becomes  entitled  to  all  the  freight  that  the  ship  is  in  course 
of  earning,  whether  under  an  express  contract  (t\  or,  if  none 
exists,  nnder  a  quantum  meruU  (u),  or  to  the  freight  already 
earned  if  it  has  not  yet  been  paid  {m). 

Case  1. — E.,  master  of  A/s  ship,  carried  a  cargo  of  wheat  ''on  owner's 
account,'^  purchased  on  the  credit  of  P.,  to  whom  E.  gave  bills  of  lading, 
for  ''wheat  shipped  on  owner's  acoomit,  deHreralMe  to  P.'s  order  at 
freight  of  Is.  per  ton,"  and  bills  of  exchange  for  the  nrioe,  which  A. 
accepted.  A.  had  mortgaged  his  ship  to  M.  A.  sold  the  cargo  in 
transitu  to  E.,  the  sale  note  running:  "As  cargo  is  coming  on  ship's 
account,  freight  is  to  be  computed  at  55«.  per  ton."  A.  indorsed  the  bills 
of  lading,  which  he  had  received  from  P.  on  the  acceptance  of  the  bills  of 
exchange,  to  E.  with  a  memo. :  "  The  freight  assigned  is  at  the  rate  of 
66f.  per  ton,  and  not  the  nominal  amount  of  Is.  per  ton."  On  the  ship's 
arrival,  M.,  as  mortgagee,  took  possession,  and  claimed  freisht  at  65s. 
from  E.,  who  refused  to  pay  more  than  Is.  Eddy  that  M.  was  only 
entitled  to  the  freight  named  in  the  bill  of  lading,  the  larger  sum 
being  in  reality  part  of  the  purchase-money,  and  no  daim  of  quantum 
meruit  being  possible  in  face  of  the  express  contract  (y). 

Case  2. — A.  mortgaged  his  ship,  charters,  and  freight,  to  M.,  and  sub- 
sequently chartered  ner,  and  mortgaged  the  freight  to  N.,  "the  freight  to 


(p)  Gardner  v.  Caxenove  (1856),  1  H.  &  N.  423. 

(9)  Douglas  v.  Musseil  (1831),  4  Sim.  524. 

(r)  Keith  v.  Burrows  (1877),  2  App.  C.  636 ;  Liverpool  Marine  Co,  v.  Wilson 
(1872),  L.  R.  7  Ch.,  at  p.  511 ;  Gardner  v.  Oasenooe  (1856),  1  U.  A  N.  423  ; 
Dean  v.  ITOhie  (1826),  4  Bing.  45  ;  Kersvfill  y.  Bishop  (18321  2  C.  A  J.  529 ; 
WUlis  V.  Palmer  (1859),  7  C.  B.,  N.S.  340. 

(s)  Am  hj  giving  notice  to  the  mortgagor  and  charterer,  the  ship  being  at  sea, 
and  actnal  ponetaion  impossible ;  Btuden  v.  Pope  (1868),  L.  R.  3  £z.  269 :  or, 
where  the  mortgagor  is  ship's  husband,  by  his  removal  bj  the  other  part  owners 
and  the  mortgagee :  Beynon  v.  Oodden  (1878),  8  £x.  D.  263. 

(Q  But  no  more,  even  though  the  freight  in  the  contract  is  nominal :  Keith  v. 
BurrowSf  vide  suprcu 

(u)  Gumm  v.  Tyrie  (1865),  4  B.  &  S.  680 ;  6  B.  &  S.  299. 

(a:)  Keith  v.  Burrotos ;  Liverpool  Co,  v.  Wilton ;  Rueden  v.  Pope^  vide  supra  ; 
Brown  v.  Tanner  (1868),  L.  R.  3  Ch.  597  ;  Wilson  v.  Wilson  (1872),  L.  R.  14 
Eq.  32.  As  to  priority  of  mortgagees,  see  Liverpool  Co,  v.  Wilson ;  Brown  v. 
Tanner,  vide  tuora. 

Of)  Keith  V.  Burrows,  vide  supra. 
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be  paid  on  unloading  and  right  delivery  of  the  cargo."  The  ship  arrived 
in  port,  and  most  of  the  cargo  had  been  delivered  to  the  consignees,  when 
M.  took  possession.  Edd,  that  as  no  freight  was  payable  under  the 
charter  till  the  whole  cargo  was  delivered,  M.  was  entitled  by  taking 
possession  to  the  whole  freight  under  the  charter  («). 

C(ue  3. — ^A.  mortgaged  his  ship  to  M.,  and  afterwards  chartered  her  to 
C,  the  charter  providing  that  C.  should  make  advances  not  exceeding 
£150  on  account  of  froieht,  the  balance  £450  to  be  paid  on  delivery  of 
the  cargo.  C.  advanced  abroad  £300.  On  the  ship's  arrival,  M.  took 
possession,  and  claimed  £450  balance  of  freight  from  C.  G.  claimed 
to  deduct  £150  for  advances.  Hddf  that  the  advance  of  £150  beyond 
the  £150  warranted  by  the  charter  was  simply  a  loan,  and  not  a 
prepayment  of  freight,  and  that  therefore  C.  was  not  entitled  to  deduct  it 
from  the  freight  due  (a). 


Article  148. — Freight :  hy  whom  payable. 

Freight  is  prima  fade  payable  according  to  the  terms  of 
the  contract  of  affreightment,  and  by  the  person  with  whom 
such  contract  is  made.    But  a  new  contract  may  be  pre- 
sumed as  a  fact  from  demand  of  the  goods,  and  their  delivery 
by  the  master  without  insisting  on  his  lien  (Jb). 
Freight  may  be  payable  by  : — 
I.  The  shipper : 
II.  The  consignee : 
III.  The  holder  of  the  bill  of  lading. 


L  The  Shipper. 

From  shipment  of  goods  upon  a  vessel  for  a  certain 
voyage  a  contract  by  the  shipper  to  pay  freight  for  such 
goods  is  implied  (c). 

From  this  implied  contract  the  shipper  may  be  freed^ 


(«)  Brown  v.  Tanner  (1868),  L.  R.  3  Ch.  597. 

(a)  Tanner  v.  PhOlips  (1872),  42  L.  J.  Ch.  126.  In  The  Salaoia  (1862),  32 
L.  J.  Adm.  43,  the  charter  aathorised  '^  necessary  ordinary  ezpenies":  see 
Article  137. 

(6)  Cook  T.  Taylor  (1811),  13  Kast,  399 ;  Sanders  v.  Vanzeller  (1843),  4  Q.  B. 
260,  in  which  the  earlier  authorities  are  discussed.  IUluj  of  these,  e.g.  Drew  v. 
Bird  (1828),  M.  &  M.  156 ;  Artaga  v.  Smallpieoe  (1793),  1  £sp.  23  (on  which 
see  Cock  v.  Taylor,  vide  supra),  and  Moorsom  v.  Kymer  (1814),  2  M.  A  S.  303, 
must  be  taken  as  overruled. 

(c)  Domett  v.  Beckford  (1833),  5  B.  A  Ad.  521 ;  Q,  W,  R.  v.  Bagge  (1885), 
15  Q.  B.  D.  626 ;  Shepard  v.  De  Bemaies  (1811),  13  East,  565;  Christy  v.  Row 
(1808),  1  Taunt.  300. 
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either  by  express  contract  in  the  bill  of  lading,  or  by  delivery 
by  the  master  on  a  bill  of  lading  with  an  indorsement  freeing 
the  shipper,  whose  terms  are  known  to  the  master  when  be 
deliyers  the  goods  (i).  The  shipper  does  not  free  himself 
from  such  liability  by  indorsing  the  bill  of  lading  so  as  to 
pass  the  property,  even  to  the  shipowner  (c).  Nor  will  the 
presence  of  the  clause  in  the  bill  of  lading, ''  to  be  delivered 
to  consignee  or  assigns,  he  or  they  paying  freight  for  the 
same,"  free  the  shipper,  if  the  master  deliver  under  such 
a  bill  to  the  consignee  without  insisting  on  his  lien  for 
freight  (f)^  unless  the  master  was  offered  cash  by  the  con- 
signees, and  for  his  own  convenience  took  a  bill  of  exchange, 
which  was  afterwards  dishonoured,  in  which  case  the  shipper 
will  be  freed  (y). 

C(M<f.— A.  chartered  a  ship  to  D.  to  carry  iron  at  7».  Zd.  per  ton ;  the 
next  day,  D.,  profeesing  to  act  as  A.*8  broker,  chartered  it  to  C,  to  carry 
iron  at  8«.  per  ton;  each  charter  contained  clauses  making  freight 
payable  on  signing  bill  of  lading,  and  giving  the  owner  an  absolute 
lien  for  freight.  Neither  A.  nor  G.  knew  of  the  other  charter,  and  D.  had 
no  authority  to  make  it  as  broker  for  A.  0.  shippd  his  iron  under  bills 
of  lading  signed  by  the  master  making  the  goods  deliverable  to  ^  con- 
signees, he  or  they  paying  freight  as  per  charter.'*  The  master  did  not 
demand  freight  on  signing  bills  of  lading,  and  he  delivered  to  the 
consignees  without  insisting  on  his  lien.  C.  paid  8s.  per  ton  to  D.,  who 
became  bankrupt.  A.  sued  C.  for  freight  at  7«.  Zd.  Held,  there  was 
neither  an  express  nor  an  implied  contract  on  which  A.  could  sue  C,  tho 
parties  never  having  been  ad  idem  (h)* 

II.  The  Consignee. 

The  consignee  named  in  the  bill  of  lading  to  whom  by 
the  consignment  the  property  in  the  goods  shall  pass,  is  by 
statute  liable  to  pay  freight,  on  the  terms  of  the  contract 
contained  in  the  bill  of  lading,  and  as  if  it  had  been  made 
with  himself  (i).    If  he  is  the  owner  of  the  goods,  he  is 


(d)  Levois  v.  M^Kee  (1868),  L.  K.  4  Ex.  58,  a  case  of  coniignM :  see  for  the 
general  principles,  Watkin$  y.  Bymill  (1883),  10  Q.  B.  D.  178. 

{€)  Fox  V.  Nott  (1861),  6  H.  &  N.  630. 

(/)  Shepard  t.  2>s  BemaUh  vide  tupra.  Such  clauses  are  inserted  for  the 
benefit  of  the  master,  confirming  his  lien,  and  not  of  the  shipper. 

ig)  Marsh  v.  Pedder  (1815),  4  Camp.  257 ;  Taqphy  v.  Martms  (1800),  8  T.  B. 
451 ;  Sifvng  t.  Hart  (1827X  6  B.  &  C.  160. 

(A)  Smidt  T.  Tiden  (1874),  L.  R.  9  Q.  B.  446. 

(t)  Bills  of  Uding  Act  (1855),  18  &  19  Vict.  c.  Ill,  s.  1.    Appendix  IIL 
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also  frima  faeie  liable  to  pay  freight  for  them,  as  being  the  l  j  \  / 
person  with  whom  the  contract  of  carriage  is  presumed  to  / 
be  made  Qc).  J 

If  the  consignee  demands  goods  under  a  bill  of  lading, 
making  them  deliverable  on  payment  of  freight,  though 
no  contr6tct  is  implied  in  law  from  such  deliyery,  it  will  be 
evidence  from  which  a  jury  may  find  a  new  contract  to  pay 
freight  (Z),  unless  the  bill  of  lading  clearly  negatives  such  a 
contract  (m).  A  new  contract  may  also  be  proved  by  evidence 
of  previous  dealings  between  the  parties  (n\  or  of  usage  of 
trade  (o). 

Entry  of  the  goods  at  the  custom  bouse  is  prima  facte 
evidence  that  the  person  in  whose  name  they  are  entered  is 
their  owner  and  liable  to  pay  freight  for  them,  but  he  can 
rebut  this  presumption  by  shewing  that  his  entry  was  merely 
as  agent  (p). 

III.  An  Indorsee  of  the  Bill  of  Lading,  or  Person  taking 
Delivery  under  it. 

Indorsees  of  the  bill  to  whom  by  the  indorsement  the  pro- 
perty in  the  goods  has  passed  (q)y  and  who  have  not  freed 
themselves  from  liability  by  such  an  indorsement  as  passes 


(k)  Coleman  v.  Lambert  (1839X  5  M.  &  W.  502;  Dickansoh  v.  Lano  (I860), 
2  F.  &  F.  188.  All  cases  before  1855  freeing  the  consignee  from  liabilitj  to  pay 
freight  must  be  read  in  the  light  of  the  Bills  of  Lading  Act. 

(0  White  V.  Fwrnesa  (1896),  A.  C.  per  Lord  Herschell  at  pp.  43,  44 ;  Cock  v. 
Taylor  (1811),  18  East,  399 ;  Dougdl  v.  Kemhle  (1826),  3  Bing.,  at  p.  389 ;  Amos 
V.  Temperley  (1841),  8  M.  &  W.  798,  at  p.  805 ;  Sanders  v.  Vanzeller  (1843), 
4  Q.  B.  260  ;  Kemp  v.  Clark  (1S4S),  12  Q.  B.  647. 

(m)  Amos  y.  Temperley,  vide  supra^  in  which  the  bill  of  lading  expressly  stated 
that  the  defendant  was  consignee  as  agent  for  another :  Howard  y.  Tuoher  (1831), 
1  B.  &  Ad.  712,  where  the  bill  of  lading  contained  a  statement  that  the  freight 
had  been  paid  ia  advance,  which,  though  incorrect,  was  held  inconsistent  with  a 
new  contract  to  pay  it.  See  also  Ward  v.  Felton  (1801),  1  East,  507  ;  Kennedy 
y.  Gonveia  (1823),  3  D.  &  R.  503. 

(n)  Wilson  y.  Kymer  (1813),  1  M.  A  S.  167 ;  where  it  was  proved  that,  when 
similar  goods  had  been  preyioasly  delivered  to  defendant,  he  had  always  paid  the 
freight. 

(o)  As  in  Dickenson  v.  Lano,  vide  supra^  where  evidence  of  a  eastern  of  the 
stone  trade  that  the  consignee  always,  the  qnarry-owner  never,  paid  the  freight, 
was  held  admissible. 

(p)  Ward  y.  FelUm  (1801),  1  East,  507 ;  Wilson  v.  Kym»r  (1813),  1  H.  &  S. 
157 ;  Artaxa  y.  Bmallpieoe  (1793),  1  Esp.  23. 

(g)  Sew^l  y.  Burdiok  (1884),  10  App.  C.  74,  and  Article  75.  ^ 
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the  property  (r) ;  and  indorsees  to  whom  the  property  in  the 
goods  has  not  passed  by  the  indorsement,  but  who  complete 
their  proprietary  rights  by  taking  delivery  of  the  goods 
under  their  indorsed  bill  of  lading  (s),  are  by  statnte  liable 
to  pay  freight  for  the  goods  aooordiog  to  the  bill  of 
lading  (t). 

Other  indorsees  of  the  bill  of  lading  who  take  delivery 
under  it,  but  who  do  not  acquire  proprietary  rights  by  so 
doing  (s),  are  only  liable  if  a  new  contract  to  pay  freight 
can  be  found  as  a  fact  from  the  circumstances  attending 
delivery  (u),  and  the  terms  of  the  bill  of  lading  (m). 


(r)  Smmihwaitt  v.  WUkin$  (1862),  11  C.  B.,  N.S.  842. 

(s)  SeufeU  v.  BurcUok  (1884^  10  App.  C.  74. 

(0  18  A  19  Vict,  c  111,  Appendix  III.  For  casM  before  thia  Act,  see  Crawford 
T.  robin  (1842),  9  M.  A  W.  716 ;  Ihugal  v.  EenUfk  (1826),  8  Bing.  383;  BeUr. 
Kymtr  (1814X  1  Manh,  146. 

(ti)  ScmdmrB  t.  VawMer  (1843>  4  Q.  B.  260 ;  T<mng  t.  MoiUer  (1855), 
5  £.  &  B.  755 ;  Kemp  v.  Clark  (1848),  12  Q.  B.  647. 

(jr)  See  Howard  t.  Tucker  (1831),  1  B.  A  Ad.  712 ;  L€wi$  v,  MKf  (1868X 
L.  R.  4  Ex.  58 ;  Awm  t.  Tmnperhy  (1841),  8  M.  A  W.  798.  See  (as  to  persons 
Ukinf  delirerj  after  haying  deposited  freight  nnder  the  Merchant  Shipping  Act, 
1894)  Article  127 ;  and  White  ▼.  Fktmese  (1895),  A.  0.  40. 
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SECTION  XL 
Lien. 

Article  149. — Kinds  of  Lien. 

A  smpowNEB  may  haye  a  lien  on  goods  carried  for  charges 
incurred  in  carrying  them  : — 

I.  At  Common  Law  : 
II.  By  express  agreement 
By  Common  Law  he  has  a  lien  for : — 

1.  Freight  (a); 

2.  General  average  contributions  (b) ; 

both  of  which  are  possessory  liens  depending  on  the  posses* 
sion  of  the  goods. 

3.  Expenses  incurred  by  the  shipowner  or  master  in  pro- 
tecting and  preserving  the  goods,  which  give  rise  to  a 
maritime  lien,  independent  of  possession  (c). 


Artiele  150. — Common  Law  Lien  for  Freight. 

The  Common  Law  lien  for  freight  which  is  a  possessory 
lien,  only  exists  where  the  agreed  time  for  payment  of 
freight  is  contemporaneous  with  the  time  of  delivery  of  the 
goods  (d). 

In  the  absence  of  express  agreement  there  is,  therefore, 
no  lien  for : — 


(a)  See  Articles  150-154. 
(6)  See  Articles  117-120. 

(c)  See  Articles  101,  121,  and  Hingston  t.  Wendt  (1876),  1  Q.  B.  D.  367,  at 
p.  372. 

(d)  See  per  Brett,  J.,  in  AlltBon  v.  Bristol  Marine  Insurance  Co.  (1876), 
1  App.C.,  at  p.  225,  explaining  Kirohner  v.  Vmus  (1859),  12  Moore,  P.  C.  361« 
at  p.  390. 
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(1.)  Advance  freight^  or  freight  payable  before  the  deli- 
Tery  of  the  goods  (e). 

(2.)  Freight  agreed  to  be  paid  after  the  delivery  of  the 
goods,  or  not  dae  when  the  goods  are  clainied  (/). 

Com  1. — Goods  were  shipped  to  be  carried  to  Z.  under  bills  of  lading, 
^  freight  for  the  said  goods  to  be  paid  at  L^  ship  lost  or  not  lost**  The 
ship  was  lost,  but  the  goods  were  saved.  The  snipowners  claimed  a  lien. 
Hddt  that  there  was  no  such  lien  without  express  agreement  {g). 

Case  2. — Gkx)ds  shipped  under  a  bill  of  lading,  *'  deliverable  to  order  or 
assigns  on  payment  of  freight,  as  per  charter  .  .  .  the  freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo  less  advances  in  cash  (A),  at 
current  rates  of  exchange  .  .  .  half  freight  to  be  advanced  by  freighter's 
acceptance  at  three  months  on  siting  bills  of  lading,  .  .  .  owner  to 
insure  the  amount  and  deposit  with  freighter  the  club  policy."  The 
freighter  gave  his  bill  at  thi^  months  for  half  freight,  and  the  master 
indorsed  on  the  bill  of  lading,  *'  received  on  account  of  the  within  freight 
£300  as  per  charter.  On  arrival,  before  freighter's  acceptance  became 
due,  the  captain  heard  that  the  freighter  was  bankrupt,  and  refused  to 
deliver  the  cargo,  unless  the  whole  freight  was  paid.  Hdd,  that  there  was 
no  lien  on  the  cargo  for  the  £300  advance  freight  (i). 

Cme  3. — A  charter  provided  for  payment  of  freight  at  33«.  W.  per  ton, 
the  ihipowner  to  have  an  absolute  lien  on  the  cargo  for  freight ;  the  captain 
to  sign  bills  of  lading  at  any  rate  of  freight,  but,  ^ould  the  total  freight  as 
per  bills  of  lading  be  under  the  amount  estimated  to  be  earned  by  the 
charter,  the  captain  to  demand  payment  of  the  difference  in  advance. 
The  captain  signed  bills  of  lading  under  the  chartered  rate,  but  did  not 
demand  payment  of  the  difference.  Held^  there  was  no  lien  for  such 
difference  (i). 

Case  4. — C.  chartered  a  ship  from  A.,  to  proceed  to  L.  at  77«.  6d.  per 
ton  freight  and  hire,  £250  to  he  advanced  in  cash  on  signing  bills  of  lading 
and  clearing  at  the  custom  house,  and  remainder  on  delivery  at  L.  Ship 
to  have  an  absolute  lien  for  freight,  dead  freight,  and  demurrage.    After 


(f)  How  V.  Kirchner  (1875),  11  Moore,  P.  C.  21;  Kirchner  x,  r<f»i«  (1859), 
12  Moore,  P.  C.  361.  Ex  paHe  Nyhotm,  In  re  Child  (1873),  29  L.  T.  634 ;  Neimm 
T.  Association  for  Protection  of  Wrecked  Property  (1874),  43  L.  J.  C.  P.  218; 
Tamvaco  v.  Simpson  (1866X  L.  R.  1  C.  P.  363 ;  Gardner  y.  2WcAma»n  (1884), 
15  Q.  a  D.  154.  The  case  of  Gilkison  v.  Middleton  0857),  2  C.  B.,  N.S.  134, 
adversely  criticised  in  Kirchner  r.  Venus^  is  distinguishable  on  the  ground  that 
a  lien  for  all  freight  due  under  the  charter  was  expressly  given  by  the  charter  ; 
though,  as  this  was  not  incorporated  in  the  bill  of  lading,  to  make  consignees  for 
value  liable  for  it  seems  contrary  to  such  cases  as  Fry  v.  Mercantile  Bank  (1886), 
L.  R.  1  C.  P.  689.  In  Neish  v.  Graham  (1857),  8  E.  &  B.  505,  there  was  no  such 
express  lien,  and  it  must  be  taken  as  overruled. 

(  /)  Foster  v.  Colby  (1858),  3  H.  &  K.  705 ;  Thompson  v.  Smail  (1845),  1  C.  B. 
328  ;  Alsager  v.  St,  KatheHne's  Docks  (1845),  14  M.  &  W.  794 ;  Imcos  v.  Nockells 
(1828),  4  Bins:.  729 ;  the  agreement  to  receive  payment  subsequently  is  treated 
as  a  waiver  of  the  lien. 

07)  Nelson  v.  Association  for  Protection  of  Wrecked  Property  (1874),  43  L.  J 
C.  P.  218. 

(A)  Held  to  mean  "  to  be  paid  in  cash,  less  advances/* 

(i)  Tamvaco  r.  Simpson  (1866),  L.  K.  1  C.  P.  363. 

{k)  Gardner  v.  Treehmann  (1884),  16  Q.  B.  D.  154. 
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the  ship  was  loaded,  and  before  she  sailed,  C.  failed,  and  his  trustee  dis- 
claimed the  charter.  A.  claimed  a  lien  on  the  cargo  for  at  least  the  £250. 
Hdd^  that,  being  advance  freight,  there  was  no  lien  for  it  by  common  law 
or  custom,  and  that  the  clause  in  the  charter  was  not  enough  to  give  alien 
for  it,  and  it  was  not  "  freight"  Q). 

Case  5. — G.  chartered  a  ship  from  A.,  freight  to  be  paid  £1250  at  port 
of  loading  and  £1000  on  delivery,  the  remainder  in  cash  two  months  from 
vessel's  report  inwards^  and  after  right  delivery  of  the  cargo.  A.  to  have 
an  absolute  lien  on  the  cargo  for  all  freight,  ffeldy  that  A.  had  no  lien 
under  the  charter  for  the  freight  payable  *'  after  delivery  of  goods  "  (m). 


Article  151. — On  what  Goods. 

The  Common  Law  lien  for  freight  applies  to  all  goods 
coming  to  the  same  consignee  on  the  same  voyage  for  the 
freight  dae  on  all  or  any  part  of  them  (ti),  but  not  to  goods 
on  different  voyages  under  different  contracts  (o). 


Article  152. — For  wJiat  Amount  (p). 

When,  the  ship  being  charts  red,  the  consignee  is  the 
charterer  or  his  agent,  he  will  be  bound  by  the  lien  for 
freight  due  under  the  charter  (q)y  unless  a  new  contract 
exonerating  him  has  been  made  in  the  bill  of  lading  (r). 

Where  the  consignee  is  an  indorsee  for  value  of  the  bill 
of  lading  from  the  charterer,  or  represents  a  shipper,  other 
than  the  charterer,  whether  aware  of  the  charter  or  not,  he 
only  will  be  bound  by  the  lien  for  freight  contained  in  the 
charter,  as  distinguished  from  the  freight  specified  in  the 


(0  Ex  parte  Nyholm,  In  re  Child  (1873),  29  L.  T.  634. 

(m)  Foster  v.  Colby  (1858),  3  H.  &  N.  705. 

(n)  Sodergren  v.  Flight  (1796),  cited,  6  East,  622;  Perez  v.  Alaop  (1862), 
3  F.  &  F.  188.  • 

(o)  BemcU  v.  Pirn  (1835),  1  Gale,  17. 

(  p)  See  Article  144.     Amoant  of  freight. 

iq)  McLean  v.  Fleming  (1871),  L.  R.  2  H.  L.  (Sc),  at  pp.  133,  134;  Kern  v. 
Deslandes  (1861).  10  C.  B.,  N.S.  205  ;  Campion  v.  Colvin  (1836),  3  Bing.,  N.S.  17  ; 
Small  V.  Moates  (1833),  9  Bing.  574;  Qledstanes  v.  Allen  (1852),  12  C.  B.  202. 
These  cases,  in  view  of  later  law,  e.g.  Fry  r.  Mercantile  Bank  (1866),  L.  R.  1  C.  P. 
689,  must  be  limited  strictly  to  the  charterer  and  persons  identical  with  him  in 
interest,  and  many  dicta  in  them  are  now  no  longer  law, 


(r)  As  in  Gullischen  v.  Stewart  (1884),  13  Q.  B.  D.  317 ;  and  as  suggested  by 
Willes,  J.,  in  Pearson  v.  Qoschen  (1864),  17  0.  B.,  N.S.,  at  p.  374.     As  so  new 

...  ,    -«  ^  V         .   ^  ,  ..  y2filbitm 
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bill  of  lading,  if  a  clear  intention  to  that  effect  is  shewn  in 
the  bill  of  lading  {$).  If  a  shipper  ships  goods  in  ignorance 
of  the  charter,  he  can  decline  to  accept  bills  of  lading  for 
them  in  accordance  with  the  charter  but  in  an  unusual  form, 
and  can  demand  his  goods  back  free  of  expense,  the  liens  in 
the  charter  or  otherwise  not  attaching  to  them  {t). 

C<ue  1. — C.  chartered  a  ship  from  A. : — **  The  ship  to  have  a  lien  on  cargo 
for  freight,  70s.  per  ton  ...  to  be  paid  on  unloading  of  the  cargo.**  C. 
shipped  goods  under  a  bill  of  lading : — ^  Freight  for  the  goods  payable  iu  L. 
as  per  charter,"  and  indorsed  the  bill  to  F.  for  yalue.  Held,  that  against 
F.  the  shipowners  had  a  lien  only  for  the  freight  due  for  the  goods  in- 
cluded in  the  bill  of  lading,  and  not  a  lien  for  the  whole  chartered 
freieht  (u). 

C(ue  2. — C.  chartered  a  ship  from  A.,  and  put  it  up  as  a  general  ship : 
F.  shipped  goods  in  ignorance  of  the  charter.  The  captain  rinsed  to  sign 
bills  of  lading,  except  in  terms  of  the  charter,  which  gave  liens  for  demur- 
rage, dead  freight,  etc.,  and  refused  to  deliver  up  the  goods,  ffdd,  that 
A.  was  bound  to  re-deliver  the  goods  to  F.  free  of  any  claim  for  lien  or 
charges  (x). 

Article  153. — Lien  :  how  waived. 

The  shipowner's  lien  for  freight  may  be  waived:  as  by 
acceptance  of  a  bill  for  the  freight  (y);  by  making  the 
freight  payable  after  the  delivery  of  the  goods  (z);  or  by 
delivery  without  requiring  payment,  unless  such  delivery 
was  induced  by  fraud  (a). 


Article  154. — Lien :  haw  maintained. 

The  shipowner  may  do  what  is  reasonable  to  maintain  his 
lien,  e,g,  he  may  bring  the  goods  back  from  their  destina- 

(«)  Pearwn  v.  Qo9chm  (1864),  17  C.  B.,  N.S.  352;  Foster  v.  CW6y  (1858), 
3  H.  &  N.  705 ;  Fry  v.  Mercantile  Bank  (1866),  L.  R.  1  C.  P.  689 ;  Gardner  t. 
Trechmann  (1 884),  15  Q.  B.  D.  154 ;  The  Norway  (1 864),  B.  &  L.  226.  See  also 
anU,  Articles  18,  19.  So  far  as  Gilkiion  v.  MiddleUm  (1857),  2  C.  B.,  K.S.  134, 
is  coDtrarv  to  this,  it  roust  be  taken  as  oTerraled.    See  Article  150,  note  (e). 

(0  Pee\  V.  Laraen  (1871X  L.  R.  12  Eq.  378 ;  The  Stonwway  (1882),  51  L.  J.  Ad. 
27 ;  et  ante.  Article  18.    Contrast  Baili  v.  Faddington  (1900),  5  Com.  Cases,  124. 

(u)  Fry  Y.  Mercantile  Bank,  vide  eupra, 

(x)  Peek  Y.  Lareen  (1871),  L.  R.  12  £q.  378 ;  and  see  ante.  Article  18. 

(y)  TamtxMO  v.  Simpson  (1866),  L.  R.  1  C.  P.  263 ;  HomcaeUe  y.  Farran  (1820), 
3B.  &A.497. 

(«)  Foster  v.  Colby  (1858),  3  H.  A  N.  705. 

(a)  Bermhle^  that  as  such  a  delivery  would  not  prevent  stoppage  in  transitu^ 
neither  would  it  waive  lien :  vide  Article  68,  ante. 
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tioDy  if  the  lien  is  not  discharged  there  Q>).  He  will  not  lose 
his  lien  by  consenting  to  hold  as  agent  for  the  consignee  {c\ 
nor  by  warehoosing  the  goods  ashore^  in  his  own,  a  statutory, 
or  (semble)  a  hired  warehouse  (d).  If  the  discharge  of  the 
cargo  is  delayed  by  the  proper  exercise  of  his  lien  by  the 
shipowner,  he  will  be  entitled  to  recoyer  demurrage  for 
the  delay  (e). 

SvhmiMed. — In  the  absence  of  express  agreement  or  sta- 
tutory powers,  the  owner  or  captain  has  no  power  to  sell 
goods  on  which  he  has  a  lien,  to  realize  the  freight  due  on 
them,  unless  the  goods^  haying  been  abandoned  by  all 
persons  entitled  to  them,  have  become  his  property. 

Note, — In.  England,  the  prooeedings  for  maintaining  and 
enforcing  liens  by  means  of  warehousing  with  a  stop  for  freight 
and  sale  are  contained  in  57  &  58  Yict  o.  60,  §§  492-501.  See 
Appendix  III.,  p.  376. 

lAenfor  General  Average :  see  Article  117. 
Lien  for  Expenditure  on  Cargo :  see  Article  101. 


Article  155. — Liens  not  supported  hy  Common  Law. 

There  is  no  lien  at  Common  Law : — 

(1.)  For  dead  freight  (J)  : 

(2.)  To  the  holders  of  a  bill  of  exchange  drawn  against  a 
particular  cargo,  on  such  cargo,  in  the  absence  of  express 
intention  to  give  such  a  lien  {g) : 


(6)  Edwards  v.  Soathgate  (1862),  10  W.  R.  528 ;  Cargo  ex  Argos  (1873),  L.  R. 
6  P.  C.  134. 

(c)  Allan  V.  Gripper  (1832),  2  C.  &  J.  218 ;  Kemp  v.  Falk  (1882),  7  App.  C, 
at  p.  584. 

(d)  The  Energie  (1875),  L.  R.  6  P.  C.  306  ;  Mors  le  Blanch  v.  Wilson  (1873), 
L.  R.  8  C  P.  227.  See  also  per  Willes  J.,  Meyer tiein  v.  Barber  (1866),  L.  R.  2 
C.  P.,  at  p.  54. 

(tf)  Lyle  y.  Cardiff  (1899),  5  Com.  Casea,  87,  94. 

(/)  See  Article  161. 

(g)  Sobey  ▼.  Oilier  (1872),  L.  R.  7  Ch.  695;  Phelps  v.  Comber  (1885), 
29  Ch.  D.  813;  Ex  parte  Dever,  In  re  Suae  (1SS4),  13  Q.  B.  D.  766;  FHth  v. 
Forbes  (1862),  4  De  6.  F.  &  J.  409,  the  one  case  in  which  an  express  intention 
to  give  such  a  lien  has  been  found,  has  been  so  doubted,  see  especially  Phelps  v. 
Comfttfr,  as  to  be  a  yerj  unsafe  authority  to  follow ;  see  Brown  t.  Kough  (1885), 
29  Ch.  D.  848. 
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(8.)  To  the  shipowner,  for  whar&ge  daes  on  oYorside 
goods  (*): 

(4)  For  port  charges,  thoogh  the  charterer  has  agreed  to 
pay  them  (i) : 

(5.)  For  demurrage,  or  damages  by  detention  (k) : 

(6.)  On  goods  shipped  on  ship's  aooonnt  (I). 


Article  156. — Lien  of  Broker. 

A  shipping  agent  or  broker  has  a  lien  on  the  bill  of  lading 
and  so  indirectly  on  the  goods,  for  his  charges  (m). 


Artide  157. — Lien  by  Express  Agreement 

Where  a  lien  for  certain  charges  is  expressly  stipulated 
for,  the  fact  that  such  a  lien  is  inconvenient  will  be  no 
answer  to  the  express  terms  of  the  agreement  (n). 

Thus  there  may  be  liens  by  contract  for : — 

(1.)  Dead  freight  (a)  : 

(2.)  Demurrage  or  damages  for  detention  (p) ; 

(3.)  Advance  freight  (j)  : 

(4.)  Charterparty  freight,  as  against  the  holder  of  the 
bill  of  lading  (r) : 

(A)  See  Article  127  and  notes;  Appendix  II. ;  Bishop  t.  Ware  (1813),  8  Camp. 
360.  If,  however,  the  goods  have  been  jostifiably  landed  under  Article  127,  the 
wharfowner  will  haye  a  lien  for  snch  wharfage  daes. 

(0  FaUh  V.  East  India  Co.  (1821),  4  B.  A  Aid.  630. 

(A)  Birley  y.  Gladstone  (1814),  3  M.  &  S.  205,  and  see  ArUde  54. 

(0  SuHtn  V.  Barber  (1879),  5  Kx.  D.  130. 

(m)  Edwards  v.  Southgate  (1862),  10  W.  R.  528. 

(n)  McLean  v.  Iteming  (1871),  L.  R.  2  H.  L.,  Sc.  (at  p.  135).  The  fact  that  a 
claose  giving  the  lien  is  in  the  bill  of  lading,  is  not  conolnsiye  that  it  is  part  of 
the  contract  between  the  parties :  see  Crooks  y.  Allan  (1879),  5  Q.  B.  D.  38,  and 
pp.  7,  8,  ante. 

(o)  See  Article  161. 

Ip)  See  Article  54. 

Iq)  See  Article  137. 

(r)  See  Articles  19, 144, 152.  So  there  may-  be  '*  a  lien  upon  aU  cargoes  and 
sub-freights  for  anj  amount  due  under  the  charter."  Under  such  a  clause  the 
lien  on  sub-freight  must  be  exercised  against  the  consignee  liable  to  pay  the  sub- 
freight,  and  money  paid  by  him  to  charterer's  agent  cannot  be  followed  into  the 
hands  of  such  agent  and  claimed  from  him  by  the  shipowner :  Tagart  Beaton  v. 
Fisher  (1903),  1  K.  B.  391. 
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(5.)  '^  All  moneys  becoming  in  any  way  due  to  the  ship- 
owners under  the  provisions  of  the  bill  of  lading :  " 

(6.)  '^  All  fines,  and  expenses,  or  losses  by  detention  of  or 
damage  to  vessel  or  cargo,  caused  by  incorrect  description 
of  goods,  or  shipment  of  dangerous  goods  without  notice  : " 

(7.)  ''All  previously  unsatisfied  freight  and  charges  on 
other  goods  due  in  respect  of  any  shipment  by  any  steamer 
or  steamers  of  this  line  from  either  shipper  or  consignee, 
such  lien  to  be  made  available  at  shipowner's  option  by  sale 
or  otherwise  "  («). 


(0  This  claoae  would  seem  to  reqaire  a  good  deal  of  large  print  to  call  shipper's 
attention  to  it. 
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SECTION  XII. 
Damages. 

Article  158.— iJwfo  of  Damages. 

Whebe  two  parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  other  ought  to  re- 
cei?e  should  be  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it. 

Thus  where  special  circumstances  exist,  by  reason  of  which 
a  breach  of  the  contract  would  cause  greater  loss  than  would 
naturally  occur  from  the  breach  of  a  contract  of  that  kind : — 

(1.)  If  those  special  circumstances  were  known  to  both 
parties  at  the  time  of  making  the  contract  and  such  know- 
ledge formed  the  basis  of  the  contract,  the  person  breaking 
the  contract  will  be  liable  for  the  damages  naturally  resulting 
from  a  breach  under  such  special  circumstances. 

(2.)  If  such  special  circumstances  were  either  unknown 
to  the  party  breaking  the  contract,  or  being  known  did  not 
form  the  basis  of  the  contract,  he  would  only  be  liable  for 
the  damages  naturally  and  usually  resulting  from  a  breach 
of  the  contract,  as  he  understood  it  (a). 


Article  159. — Damages  for  Failure  to  load  (b). 

In  an  action  against  charterer  for  not  loading  a  cargo, 
the  measure  of  damage  is  the  amount  of  freight  which  would 

(a)  Jfadley  v.  Baxendale  (1854X  9  Ex.  341,  at  p.  354 ;  Lepla  v.  Rogers  (1893), 
1  Q.  B.  31 ;  Mayoe  on  Damages ;  Hammond  ▼.  Bruaey  (1887),  20  Q.  B.  D.  79 ; 
Saxon  Ship  Co.  v.  Union  S.8.  Co,  (1898),  4  Com.  Cases,  29 ;  Soott  v.  Foley  (1899), 
5  Com.  Cases,  53. 

(6)  This  will  be  the  form  of  action  if  a  charterer  wrongfully  throws  ap  the 
charter  under  a  cancelling  claose :  ffick  v.  Ttjceedy  (1890),  63  L.  T.  765. 
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have  been  earned  under  the  charter  (c),  after  deducting 
the  expenses  of  earning  it,  and  also  any  net  profit  the  ship 
may  have  earned  during  the  period  of  the  charter  {d).  It 
is  probable  that  any  freight  the  ship  might  have  earned  by 
reasonable  diligence  after  the  final  breach  is  to  be  deducted 
also  {e).  •• 

In  an  action  against  shipowner  for  not  furnishing  a  ship 
to  receive  cargo  under  a  charter,  the  measure  of  damage  is 
the  market  value  of  the  ship  to  the  charterer  at  the  time 
she  should  have  loaded,  viz.  4Jie  rate  of  freight  she  could 
obtain  at  that  time,  less  the  amount  which  the  charterer 
must  have  paid  to  get  her,  i.e.  the  freight  payable  under 
the  charter  which  was  broken.  If  the  charterer  in  fact 
charters  a  vessel  to  replace  her,  the  excess  freight  he  has  to 
pay  will  he^  prima  facie,  the  measure  of  damages  (f) ;  but  he 
need  not  make  a  substituted  charter  if  the  rate  of  freight 
demanded  is  unreasonslble  (g). 

The  loss  of  profit  on  cargo  not  shipped  cannot  usually  be 
recovered  either  under  a  charter  or  a  shipping  engage- 
ment (h). 

The  owner,  or  captain,  or  charterer  is  not  bound  to  accept 

(c)  As  to  method  of  cakalation,  see  Article  144  ;  and  Capper  y,  Ibrster  (1837), 
3  Bing.  N.  C.  938 ;  CwMntm  v.  Alexander  (1848),  6  C.  B.  791 ;  Warren  r.  Pea- 
body  (1849),  8  C.  B.  800 ;  see  also  Mayne  on  Damages,  p.  271.  For  a  complicated 
case  of  assessing  damages  after  a  fire,  see  Aitkeriy  LiUmm  4"  Co,  ▼.  EmtAhanuen 
(1894),  1  Q.  B.  773.  If  the  charter  stipulates  for  goods  of  a  certain  sixe,  and 
goods  of  a  different  size  are  loaded,  the  measure  of  damages  will  be  the  difference 
of  freight  involved :  Ycung  v.  Canning  Jarrah  Co.  (1899),  4  Com.  Cases,  96. 

(d)  SmUh  V.  MagvUre  (1858),  3  H.  &  N.  654 ;  Staniforth  v.  Lyall  (1830), 
7  Bing.  169. 

(e)  See  Note  2,  and  cases  cited :  for  special  cases  of  damage,  see  Sparrow  v. 
Paris  (1862),  7  H.  &  N.  594 ;  Heugh  v.  Escoaibe  a861),  4  L.  T.  517.  Where  the 
ship  has  been  kept  on  demurrage  before  the  refusal  to  load,  the  agreed  rate  of 
demurrage  for  the  period  of  detention  must  be  added  to  this.  Saxon  Ship  Co.  v. 
Union  8,S.  Co,  (1898),  4  Com.  Cases,  29. 

(/)  Featherston  v.  Wilkinson  (1873),  L.  R.  8  Ex.  152  ;  see  also  Parker  v.  James 
(1814),  4  Camp.  112. 

(g)  See  Note  2,  infra, 

(A)  Scaramanga  v.  English  (1895),  1  Com.  Cases,  99.  To  make  such  profit 
recoverable,  the  shipowner  must  know  of  the  contract  under  the  circumstances 
sUted  by  Willes,  J.,  in  British  Columbia  Co,  v.  Nettleship  (1868),  L.  B.  3  a  P., 
at  p.  509.  '*Tbe  mere  fact  of  knowledge  cannot  increase  the  liability.  The 
knowledge  must  be  brought  home  to  the  party  sought  to  be  charged  under  such 
circumstances,  that  he  must  know  that  the  person  he  contracts  with  reasonably 
believes  that  he  accepts  the  contract  with  the  special  condition  attached  to  it." 
So  profit  lost  on  goods  cannot  be  recovered  in  an  ordinary  action  for  shutting  out. 
ffecker  v.  Cunard  S,S,  Co.^  before  Bigham,  J.,  Commercial  Court,  Aagust.  l^^^.p 
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another  offer  inconsistent  with  the  charter  before  there  has 
been  a  final  breach  of  the  charter  by  the  charterer  or  ship- 
owner^  accepted  by  himself  (t) :  it  is  probable  that  after 
such  final  breach  he  is  bound  to  do  the  best  for  himself  and 
the  charterer  or  shipowner  (i). 

Case  1. — Charterers  of  a  yeasel,  alleging  that  through  delay  in  the  ship*a 
arrival  they  were  not  liable  to  load  her,  offered,  before  the  expiration  of  the 
lay-days,  to  provide  a  cargo  if  the  master  woiild  go  under  protest  to  an 
island  ninety  miles  off.  Hdd,  that  the  master  was  not  bound  to  accept 
such  an  offer,  which  he  might  reasonably  believe  would  amount  to  rescind- 
ing the  original  charter  (I). 

Case  2. — ^A  ship  was  chartered  to  go  to  X.,  where  the  charterer  was 
either  to  load  or  to  give  notice  that  he  would  not  load,  paying  at  the  same 
time  £500.  The  ship  went  to  X.  The  charterer  neither  loaded  nor  gave 
the  notice ;  the  ship  returned  by  Y.,  making  a  larger  freight  than  if  she 
had  returned  straignt  from  X.  Held,  that  the  shipowner  could  not  recover 
the  £500,  ss  the  charterer  had  given  no  notice,  but  only  unliquidated 
damages,  and  that,  as  he  had  profited  by  the  breach,  the  damages  were 
nominal  (m). 

Case  3. — A.'s  ship  was  chartered  by  C.  to  load  coal  at  X.  and  proceed  to 
Z.  A,  broke  his  contract.  C.  chartered  another  vessel,  at  a  higher 
freight,  and  purchased  coal  at  a  higher  price,  the  first  cargo  being  \ost 
tbroQgh  the  delay,  ffeld^  G.  could  recover  from  A.  as  damages :  (l)  the 
excess  freight  paid ;  (2)  primd  facie^  the  excess  price  of  coal,  but  that 
X.  might  meet  this  by  shewing  a  corresponding  rise  in  the  value  of  coal 
at  Z.  (n). 

Case  L — A  ship  was  chartered  to  load  a  grain  cargo  of  "  not  less  than 
13,000  quarters."  She  only  loaded  12,500  quarters.  Held,  the  charterers 
could  not  recover  their  loss  of  profit  under  a  contract  for  the  sale  of 
13,000  quarters  (o). 

Note  1. — "To  had  in  regular  turn,** — Where  the  "  regular  turn  *' 
is  lost  through  the  negligence  of  one  of  the  parties,  he  will  be 
liable  for  all  subsequent  delay  resulting  from  such  loss.  Thus, 
a  ship  chartered  to  load  in  "  regular  turn  "  lost  her  turn  through 
default  of  the  charterer,  and  was  detained  eleven  days  tiU  her 
turn  came  round  again,  when  she  was  detained  three  days  by 
weather  before  she  could  begin  to  load.  Held^  that  the  charterer 
was  liable  for  the  whole  fourteen  days'  delay,  the  three  days' 
delay  being  the  legal  and  natural  consequenoe  of  his  first 
default  {p). 

(i)  Harries  v.  Edmonds  (1S45),  1  C.  &  K.  686 ;  Hudson  v.  Hill  (1874),  43  L.  J., 
C.  P.  273.  SerMe  he  is  not  bound  to  accept  before  the  time  for  performance 
arrires. 


(JO  See  NoU  2,  in/ra,  p.  311. 

!0  Hudson  V.  Hilt,  vide  supra* 
m)  Stam/orth  v.  Lyall  (1830),  7  Bing.  169  :  Bell  v.  Ptdler  (1810),  2  Tannt. 
286,  where  the  charterer  waa  allowed  to  earn  both  charter  freight  and  freight 
atitmdef  tnms  on  an  express  proviso  in  the  charter, 
(n)  Featherston  v.  Wilkinson  (1878),  L.  R.  8  Ex.  122. 
(o)  Soaramanga  v.  English  (1895)^  1  Com.  Cases,  99. 

(p)  Jones  T.  Jdamson  (1875),  1  Ex.  D.  60;  see  also  Taylor  v.  C7ay  (1846), 
9  Q.  B.  713.  p.g.^.^g^  by  VjUU^LC 
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Note  2. — In  favour  of  eBtimating,  in  reduction  of  damagee, 
freight  the  master  might  reasonably  have  earned,  is  the  oase  of 
Harries  v.  Edmonds  (1845)  (q) ;  where  a  ship  was  chartered  at 
2s,  Sd,  per  quarter  to  carry  oats  from  X.  to  Z.,  six  days  being 
allowed  for  loading  at  X. ;  before  the  six  days  were  up^  the 
charterer's  agent  offered  a  cargo  at  2$.  6d,  and  said  the  char- 
terer's broker  would  pay  the  difference.  There  was  also  an  offer 
of  a  cargo  at  2s.  2(2.,  conditional  upon  calling  at  Y.  Both  these 
offers  were  refused.  After  the  lay-days  expired,  the  captain  had 
other  offers,  and  ultimately  took  a  cargo  at  Is.  9d.  Beld,  that 
the  captain  was  not  bound  to  accept  either  off^r  before  the  lay- 
days expired,  but  that  after  the  lay-days  expired  he  was  bound 
to  accept  the  best  offer,  so  as  to  relieye  the  charterer  as  far  as  ^ 
possible.  This  is  supported  by  a  dictwn  of  Bramwell,  B.,  in  \ 
Bradford  v.  Williams  (1872)  (r) :  "the  captain  would  clearly  be  ! 
bound  to  find  some  occupation  for  his  ship ;  otherwise,  when  he 
brought  his  action  the  cnarterer  would  have  good  cause  to  com- 
plain." In  Frost  v.  Knight  (1872)  («),  Cockbum,  C.  J.,  said :  "  In 
assessing  the  damages  for  breach  of  performance,  a  jury  will,  of 
course^  take  into  account  whatever  the  plaintiff  has  done,  or  has 
had  the  means  of  doing,  and  as  a  prudent  man  ought  in  reason 
to  have  done,  whereby  his  loss  has  been,  or  would  have  been, 
diminished." 

On  the  other  hand,  in  Smith  v.  Maguire  (1858)  (t),  Martin,  B., 
doubted  "  whether  a  party  who  breaks  a  contract  has  a  right  to 
say  to  the  other  party :  '  I  will  not  pay  you  the  damages  arising 
from  my  breach  of  contract,  because  you  ought  to  have  done 
something  else  for  the  purpose  of  relieving  me  of  it.'  I  am  not 
prepared  to  say  that  a  shipowner  who  has  lost  his  freight  by 
reason  of  a  breach  of  contract  bv  the  charterer  is  bound  to  go 
and  look  for  employment  for  his  ship,  so  as  to  relieve  the  charterer 
from  the  consequences."  In  Brown  v.  Muller  (1872)  (ti),  where 
the  contract  was  to  deliver  500  tons  of  iron,  one-third  in  each 
of  the  months,  September,  October,  and  November,  and  in  August 
the  vendor  gave  notice  that  he  did  not  mean  to  deliver  any 
iron,  it  was  argued  that  the  purchaser  should  at  once  have  made 
a  new  contract  for  such  iron ;  but  the  Court  held  *'  that  he  was 
not  bound  to  enter  into  such  a  contract,  which  might  be  either 
to  his  advantage  or  detriment,  according  as  the  market  might 
fall  or  rise.  If  it  fell,  the  defendant  might  fairly  say  that  the 
plaintiff  had  no  right  to  enter  into  a  speculative  contract,  and 
insist  that  he  was  not  called  upon  to  pay  a  greater  difference 
than  would  have  existed,  had  the  plaintiff  held  his  hand.  ...  I 
do  not  think  the  plaint^  could  be  called  upon  to  enter  into  a 
fresh  contract  .  .  .  and  if  it  should  happen  that  he  might  have 


(g)  1  C.  &  K.  686.  (0  3  H.  &  N.  554,  at  p.  567. 

(r)  L.  R.  7  Ex.,  at  p.  262.  (»)  L.  R.  7  Ex.  819. 

(«)  L.R.7EX.  Ill,atp.ll5. 
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done  better  for  the  defendant  by  waiting  and  making  no  specn- 
lative  contract,  the  defendant  wonld  have  in  his  tnm  a  fair  right 
to  complain  that  his  loss  had  not  been  mitigated  as  ftir  as 
possible."  Though  the  reasoning  here  seems  at  first  sight  to 
confirm  the  view  taken  by  Martin,  B.,  it  will  be  noted  that : 
(1)  the  right  of  the  defendant  to  haye  his  loss  mitigated  in 
some  way  is  recognised ;  (2)  there  is  a  wide  distinction  oetween 
the  refusal  to  load  a  ship,  where  there  is  at  once  a  fixed  maximum 
of  damage,  the  freight,  less  the  expenses  of  earning  it,  which 
may  be  lessened  by  substituted  freight,  less  its  expenses,  and 
a  refusal  to  deliyer  goods  at  some  future  period,  where  it  is 
uncertain  what  the  loss  ultimately  sustained  will  be,  and  where 
a  heavy  fall  in  the  market  may  conyert  the  purchaser's  loss  into 
a  gain.  While,  therefore,  the  results  of  a  new  contract  made  on 
'  the  breach  of  the  old  one  must,  in  the  case  of  iron,  be  very 
speculative  and  uncertain,  in  the  case  of  the  ship  such  a  contract 
will  usually  mean  a  reduction  of  damages.  In  Eoper  v.  Johnmm 
(1878)  (x\  where  the  facts  were  similar,  the  Court,  in  the 
absence  of  evidence  that  ainew  contract  could  have  been  obtained 
on  terms  that  would  mitigate  the  purchaser's  loss,  fixed  the 
measure  of  damages  at  the  difference  between  the  contract-price 
and  the  selling-price  on  each  day  of  delivery.  But  the  judges 
admitted  that  if  the  vendors  liad  shewn  that  the  purdiasers 
might  have  made  a  new  contract  to  diminish  their  loss,  such 
evidence  would  have  been  available  in  reduction  of  damages. 

In  WiUon  v.  Hicks  (1 857)  (y),  the  question  of  what  the  captain 
could  reasonably  have  done  after  breach  was  left  to  the  jury, 
to  aid  them  in  estimating  the  damages.  This  case,  however, 
seems  directly  contrary  to  Harries  v.  Edmonds  (1845)  («),  and 
Hudson  v.  HiU  (1874)  (a),  in  that  the  alternative  propyls  were 
made  to  the  captain  before  his  lay-days  had  expired.  A  similar 
question  of  reasonableness  was  raised  in  Hudson  v.  HiU.  Mayne 
on  Damages  (6th  ed.,  p.  180)  treats  the  matter  as  unsettled. 

Though  the  oases  are  inconsistent,  the  better  opinion  seems  to 
be  that  freight  which  a  reasonable  owner  mi^t  and  would 
have  obtained  after  final  breach  must  be  reckoned  in  reduction 
of  damages,  after  deducting  the  expenses  of  earning  it.  It  will 
certainly  be  safer  for  the  captain  to  earn  the  best  freight  in  his 
power. 

^  So,  also,  a  shipper  of  goods  must  do  what  is  reasonable  to  lessen 
his  loss  from  a  breach  of  contract  by  the  shipowner;  thus,  he 
must  purchase  goods  to  supply  the  deficiency  at  the  lowest  price. 
If  he  can  avoid  delay  by  paying  a  small  sum  for  dues,  he  should 
do  so,  recovering  it  from  the  shipowner ;  and  he  cannot  recover 
damages  for  delay  which  he  might  have  so  avoided  (&). 

(ar)  L.  R.  8  C.  P.  167.  (*)  1  C.  &  K.  686. 

(y)  L.  J.  26  Ex.  242.  (a)  43  L.  J.  C.  P.  273. 

(b)  Mdller  V.  Jeoks  (1865),  19  C.  B.,  N.S.  332 ;  Alexiadi  r.  Jiobinson  (1861), 
2  F.  &  F.  679 ;  aiiter  if  the  sum  is  exorbiUnt :  see  The  Nonoay  (18641  12  L.T., 
at  p.  62  i^dperM.  Smith,  J,  at  19  C  B.,  N.S.,  p.  341.  ^^^^^^^  ,,  v^UU^LC 
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This  view  is  supported  by  the  dicta  of  Sir  J.  Hannen  in  The 
Blenheim  (c),  that  the  plaintiffs  in  an  action  for  damages  to  cargo 
by  collision  onght  to  have  tried  to  diminish  the  loss  as  much  as 
possible ;  and  of  Lord  Hersohell  in  The  Argentina  (d)^  that  what 
the  shipowner  could  have  earned  on  another  adventure  should  be 
set-off  against  any  sum  allowed  him  for  loss  of  Toyage  by 
oollision. 


Article  160. — Damages' for  Failure  to  carry  safely^  or  in 
Beasonahh  Time. 

Where  goods  are  not  delivered  by  the  vessel  contracting 
to  carry  them  {e\  the  damages  will,  in  the  absence  of  special 
circumstances  in  the  contract,  be  the  market  value  of  the 
goods  when  they  should  have  arrived,  less  the  sums  which 
the  cargo-owner  must  have  paid  to  get  them,  such  as 
freight  if). 

As  regards  delay  in  delivery  of  goods,  the  ordinary 
measure  of  damages  against  a  carrier  by  land  is  the 
difference  between  the  market  price  at  the  time  when  the 
goods  should  have  been  delivered  and  at  the  time  when 
they  were  delivered  {g).  In  the  case  of  an  ocean  voyage  of 
uncertain  duration  this  measure  may  not  be  applicable,  if 
the  parties  cannot  be  taken  to  have  contracted  with  any 
reasonable  expectation  as  to  the  length  of  the  transit  or 
the  state  of  the  market.  In  such  a  case,  therefore,  the  cargo- 
owner  can  only  recover  damages  in  the  form  of  interest  on 
their  value  during  the  delay  (A);  and  the  damages  recover- 
able will  not  include  damage  by  loss  of  market  (i\  or  by 

(o)  (1885),  10  P.  D.,  at  p.  171. 

(d)  (1889),  14  App.  Cas.,  at  p.  524. 

(0  C/.  Smith  V.  Tregarthen  (1887),  56  L.  J.  Q.  B.  437. 

(/)  Bodocanachi  ▼.  Millmm  (1886),  18  Q.  B.  D.  67. 

(^)  Collard  v.  8,  E.  RaUway  Co.  (1861),  7  H.  &  N.  79. 

(h)  Cf,  Bntiih  Cdwnbia  Co,  y.  NetOeship  (1868),  L.  R.  3  C.  P.  499. 

(t)  Many  bills  of  lading  expressly  provide  that  the  ship  shall  not  be  liable  for 
claims  for  delay,  loss  of  market,  or  sea  risks,  if  the  goods  are  carried  past  their 
destination.  The  Eastern  trade,  however,  has  usually  the  clause :  ^  That  such 
goods  are  when  found  to  be  sent  back  at  ship's  risk  and  expense,  and  subject  to 
any  proved  claim  for  loss  of  market."  The  stipulation  that  the  shipowner  shall 
not  be  liable  for  more  than  the  invoice  cost  of  the  goods  is  very  usual.  There  is 
sometimes  a  clause,  ^  price,  in  case  of  short  delivery,  to  be  the  market  price  of 
the  day  at  port  of  discharge,  on  the  day  of  steamer's  reporting,  less  charges  and 
brokerage."  There  are  usually  clauses  limiting  the  time  within  which  claims 
will  be  recognised.    See  <mt»,  p.  250. 
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a  fkU  in  the  price  of  such  goods  (ib),  or  by  stoppage  of 
business  tbroogh  their  non-delivery  (l),  and  will  not  be 
affected  by  the  fact  that  the  cargo-owner  had  sold  the 
goods  to  arriye  at  a  price  higher  (m)  or  lower  (n)  than  the 
market  price  in  fact  on  the  presumed  date  of  arriyal. 

This  exception,  howeyer,  to  the  ordinary  rale  as  to  a 
carrier's  liability  does  not  necessarily  apply  to  all  sea 
voyages.  And  therefore  where  the  voyage  is  one  whose 
duration  can  be  more  or  less  accurately  predicted  (o),  and 
where  it  is  part  of  the  common  knowledge  of  the  contracting 
parties  that  the  goods  are  wanted  for  a  particular  market, 
or  for  a  particular  season,  at  which  they  will  command 
a  special  price,  or  to  fulfil  a  special  sub-contract,  damages 
for  the  loss  of  such  market,  season,  or  sub-contract  may  be 
recovered  (p). 

Case  1. — Goods  shipped  on  A.'8  ship  were  lost  through  causes  fiH*  which 
A.  was  liahle.  The  shippers  had  paid  part  of  the  freight  in  advance,  and 
without  A.*s  knowledge  had  sold  tiie  goods  to  arriye  for  £3  per  ton.  The 
marketprice  on  the  day  when  the  ship  should  have  arrived  was  £3  55.  per 
ton.  Held,  that  the  shippers  were  entitled  to  recover  £3  5«.  per  ton  less 
what  they  must  have  paid  to  get  the  goods ;  viz.  the  balance  of  the 
freight  (n). 

Case  2. — F.  shipped  (i:oods  on  A.*8  ship,  and  afterwards,  unknown  to  A., 
effected  a  sub-oontract  for  resale  of  them.  The  goods  were  damaged  by  bad 
stowaflre,  and  in  consequence  F.  was  unable  to  fulfil  the  sub-contract.  Bdd^ 
that  F.  could  not  recover  the  profits  lost  imder  the  sub-contract  as  damages 
from  A.  (m). 

Case  3. — A.'s  master,  E.,  signed  bills  of  lading  for  400  bales  of  cotton  at 
Wilmington,  "  shipped  on  bofuxi  the  Carhis  Bay  for  LiverpooL**  That  ship 
could  only  take  165  bales,  and  E.  ordered  the  remaining  235  bales  to  be 
shipped  on  board  the  Wylo^  also  for  L.  The  Carhis  Bay  arrived  on 
October  26,  the  Wylo  on  October  29 ;  between  these  dates  the  price  of 
cotton  fell.  The  shippers  sued  E.  under  the  Bills  of  Lading  Act  for 
damsges  for  the  non-delivery  by  the  Carhis  Bay.  Hdd^  that  on  such 
non-delivery,  the  shippers  were  entitled  to  the  market  value  of  the  goods 
on  October  26  as  damages ;  that  they  might  receive  the  goods  ex  Wylo 


(k)  The  Parana  (1877),  2  P.  D.  118.  See  also,  for  a  case  of  tort.  The  Katting 
BUI  (1884),  9  P.  D.  105 ;  and  the  principles  laid  down  in  the  collision  cues  of 
The  Argentino  (1889),  14  App.  C.  519  (loss  of  freight);  The  Blenheim  (1885), 
10  P.  D.  167  (damage  to  cargo) ;  The  City  of  Peking  (damages  for  detention), 
(1890),  15  App.  C.  438. 

(0  British  Columbia  Co,  v.  NetUeship  (1868),  L.  R.  3  C.  P.  499. 

(m)  The  St,  aoud  (1863X  B.  &  L.  4. 

(n)  Bodoconachi  v.  Milbum  (1866),  18  Q.  B.  D.  67. 

(o)  See  per  Collins,  M.R.,  Dunn  v.  Currie  (1902),  2  K.  B.  614,  at  p.  623. 

(p)  The  Parana  (1877),  2  P.  D.  118. 
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on  October  29,  in  part  satis&ction  of  such  damages;  but  were  still 
entitled  to  recover  the  difference  in  price  between  October  26  and  29,  as 
damages  (^). 

Ckue  4. — F.  shipped  hemp  on  A.*s  ship ;  owing  to  defective  engines,  the 
ship  took  127  days  on  the  voyage,  65  days  being  an  average  voyage. 
Daring  the  delay  the  price  of  hemp  fell ;  and  the  consignee  claimed  his 
loss  as  damages  from  A.    Hdd^  he  could  not  recover  it  (r). 

Ccae  5. — F.  ships  cattle  from  the  States  for  the  Christmas  Smithfield 
market,  such  shi^nnent  and  the  usual  fall  of  the  price  of  dead  meat  after 
Christmas  being  well  known  in  the  cattle  trade.  Owing  to  the  ship's  un- 
seaworthiness, the  cattle  miss  the  Christmas  market  ^tbmiUed^  that  the 
shipper  can  recover  the  loss  by  the  fall  of  price  from  A.  (s). 

Case  6. — F.  shipped  on  A.'s  ship  several  cases  containing  machinery  for 
a  sawmill  at  Z.,  and  described  as  '*  merchandise."  A.  knew  the  general 
nature  of  the  shipment.  On  arriving  at  Z.  one  of  the  cases  was  missing, 
and  the  sawwill  could  not  be  erected  till  it  had  been  replaced.  Edd,  that 
F.  was  entitled  to  the  cost  of  replacing  Uie  missing  machinery  at  Z.,  and 
to  5  per  cent,  interest  on  such  cost,  for  the  delay,  but  not  to  damages  for 
the  estimated  profits  of  the  mill  during  the  delay  (f). 

Case  7. — F.  shipped  goods  in  the  United  States  for  transit  to  South 
Africa  at  the  outbreak  of  the  war  between  Great  Britain  and  the  Trans- 
vaal. It  was  known  that  the  goods  were  shipped  for  the  British  troops, 
and  would  sell  at  a  higher  price  if  delivered  in  due  course  than  later.  The 
goods  were  delayed  by  the  fault  of  the  shipowner.  Hdd,  that  F.  could 
recover  fall  in  market  as  damages  for  delay  (u). 


Article  161. — Bead  Freight 

"  Dead  freight  *'  is  the  name  given  to  damages,  whether 
liquidated  or  unliquidated,  claimed  for  breach  of  a  covenant 
in  a  charter  to  famish  a  full  cargo  to  a  ship  (x). 

For  such  damages  no  lien  on  goods  actually  carried  in 
the  ship  exists  at  Common  Law  (y) ;  but  such  a  lien  may  be 
given  by  usage,  or  express  contract  of  the  parties  (x). 

Ccue  1. — A  vessel  was  chartered  to  carry  a  full  cargo  of  bones  at  so  mach 
per  ton,  the  shipowner  to  have  a  lien  on  the  cargo  for  '*  freight,  dead  freight, 
and  demurrage."  Only  386  tons  were  shipped ;  210  tons  more  could  have 
been  shipped.  The  master  claimed  a  lien  on  the  cargo  shipped  for  damages 
for  failure  to  ship  the  210  tons.  Heldf  that  the  charter  gave  him  such  a 
lien  (x), 

(g)  Smith  v.  SVegarthm  (1887),  56  L.  J.  Q.  B.  437.  If  the  Carbis  Bay  had 
been  unjustifiably  delayed  from  Oct.  26  to  Got.  29,  the  shippers  could  not  have 
recovered  for  the  faU  in  the  market.    See  The  Parana  (1877),  2  P.  D.  118. 

(r)  The  Parana  (1877),  2  P.  D.  118. 

(s)  On  authority  of  Mellisb,  L.J.,  in  The  Parana^  supra,  at  p.  121,  but  a  similar 
point  was  actually  so  decided  by  the  Court  of  Appeal  in  an  unreported  case  in  1881 . 

(0  British  Columbia  Co,  v.  NettUship  (1868),  L.  R.  8  C.  P.  499. 

(tt)  Dunn  V.  Currie  (1902),  2  K.  B.  614. 

(a?)  McLean  v.  Fleming  (1871),  L.  R.  2  H.  L.  (Sc.),  128. 

(y)  Phillips  V.  Rodie  (1812),  15  East,  547  ;  Birley  v.  Gladstone  (1814),  3  M.  &  S. 
205. 
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Case  2. — A  ship  was  chartered  to  load  a  fnll  cargo  at  named  freights, 
**  hut  if  the  ship  should  not  he  fully  laden,  C.  to  pay  not  only  for  the 
goods  which  should  he  on  hoard,  hut  also  for  so  much  in  addition  as  the 
ship  could  have  carried.  And,  in  case  no  ^oods  were  shipped,  th«i  C. 
should  at  the  end  of  the  Toyage  pay  full  freight  for  the  vessel  to  A.  as  if 
she  had  heen  fully  loaded."  A  fall  cargo  was  not  shipped,  and  the  master 
claimed  a  lien  on  the  goods  carried  for  *'  dead  freight "  due  for  goods  not 
carried.    Held,  that  no  such  lien  existed  at  Common  Law  (z). 

Nole. — ^It  is  doubtful  whether  the  term  '*  dead  freight "  mnst 
not  be  oonfined  to  damages  asoertained  or  ascertainable  by  the 
charter  itself,  t.e.  liquidated  damages  for  breach  of  covenant  to 
fnmish  a  fall  cargo.  In  support  of  this  view  we  have  the  oases 
of  Pearson  v.  Ooschen  (1864)  (a),  and  Gray  v.  Carr  (1871)  (6). 
In  Pearson  v.  Ooschen  there  was  a  charter  to  load  a  foil  car^  at 
90«.  per  ton,  the  master  to  have  an  absolute  lien  for  all  freight, 
dead  freight,  and  demurrage  on  the  said  cargo  laden  on  board. 
Damages  were  claimed  for  short  loading,  and  the  cargo  detained 
under  the  lien  for  "  dead  freight."  The  Court  (Williams,  Willes, 
Byles,and  Keating,  JJ.)  held  that  the  term  "dead  freight"  did 
not  include  "  damages  in  respect  of  room  lost  in  consequence  of 
the  charterers  not  loading  according  to  the  charter,"  and  that, 
though  there  was  nothing  else  in  the  charter  for  the  term  ^  dead 
freight "  to  apply  to,  the  clause  as  to  lien,  being  an  ordinary 
printed  clause,  need  not  necessarily  have  a  precise  meaning  given 
to  every  word  in  it.  The  next  case  in  point  of  time  was  McLean 
V.  Fleming  (x\  a  Scotch  case,  decided  in  May,  1871,  where  the 
House  of  Loros  held  that  a  lien  for  dead  freight,  meaning  unliqui- 
dated damages,  might  be  given  by  specific  contract.  Lord  West- 
bury  expre^y  dealt  with  the  inconvenience  of  a  lien  for  an  un- 
liquidated sum,  by  admitting  it,  but  saying :  "  It  was  impossible 
to  set  up  any  consideration  of  inconvenience  in  answer  to  the 
clear  terms  of  the  contract*'  Lord  Chelmsford  rather  weakened 
the  judgment  by  saying  that  the  case  "  could  hardly  be  considered 
as  one  of  unliquidated  damages,  because  the  proper  measure  of 
damages  was  the  amount  of  the  agreed  freight  on  the  deficient 
quantity  of  210  tons,"  though,  he  added,  whether  the  damages 
were  liquidated  or  unliquidated,  the  charter  gave  a  lien  for  them. 
Lord  Westbury  said  that  the  calculation  at  the  agreed  freight 
per  ton  was  not  correct,  as  it  took  no  account  of  the  expenses  of 
loading  and  carrying  the  210  tons;  and  that,  therefore,  the 
damages  must  be  unliquidated.  Lord  Colonsay  also  held  it 
equally  clear  in  principle  and  authority  that  there  might  be,  by 
express  contract  in  the  charter,  a  lien  for  unliquidated  damages 
as  **  dead  freigh't."  The  Lords  expressly  abstained  from  dealing 
with  Pearson  v.  Ooschen^  on  being  informed  that  it  was  about 
to  be  considered  in  another  case  in  the  Exchequer  Chamber. 


(«)  Phiilips  T.  Sodie:  vide  si^ftra,  (a)  17  C.  B.,  N.S.  352. 

rb)  L.  K.  6  Q.  B.  522. 
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This  was  Oray  v.  Cart  (deoided  June,  1871) :  the  arguments 
in  tiiis  case  were  heard  before  the  judgments  in  McLean  v. 
Fleming^  of  which  the  judges  appear  to  have  seen  the  note,  though 
not  a  yery  full  one,  and  some  of  them  in  giving  judgment  ex- 
pressly deal  with  the  case.  In  Oray  v.  Oarr  there  was  a  charter 
to  load  a  full  cargo ;  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  demurrage,  and  average;  short  shipment;  and  a 
lien  claimed  ifor  damages  8ttb  nomine  "  dead  freight : "  the  damages 
were  not  ascertainable  from  the  charter.  On  these  facts,  Eefiy, 
C.B.,  Channell,  B.,  and  Willes  and  Brett,  J  J.,  held  such  a  lien  not 
sustainable,  the  damages  claimed  not  being  dead  freight,  while 
Bramwell  and  Gleasby,  BB.,  dissented.  The  majority  took  the 
view  that  '*  dead  freight "  only  meant  liquidated  damages,  and 
distinguished  McLean  v.  Fleming^  on  Lord  Chelmsford's  sugges- 
tion that  the  damages  were  there  ascertainable  from  the  charter. 
They  dwelt  on  the  moon venienoe  of  a  lien  for  an  unascertainable 
amount  (c),  and  met  the  argument  that  if  '*  dead  freight "  did  not 
mean  this,  there  was  nothmg  in  the  charter  that  it  could  mean, 
by  the  suggestion  in  Pearson  v.  Goschen^  that  in  contracts  written 
into  a  general  printed  form,  it  was  not  necessary  to  give  a 
meaning  to  every  word  in  print.  They  expressly  followed 
Pearson  v.  Goschen.  Of  the  minority,  Bramwell,  B.,  admitting 
it  was  not  necessary  to  give  every  word  in  print  a  meaniog, 
apparently  held  the  point  doubtful,  but  for  McLean  v.  Fleming, 
w&ch  bound  him,  while  Cleasby,  B.,  took  the  line  that  in  Chray 
V.  Carr  the  "  dead  freight "  was  capable  of  liquidation  with  very 
little  trouble. 

Clearly,  if  the  view  of  McLean  v.  Fleming  taken  in  Gray  v. 
Carr  is  correct,  dead  freight  must  be  limited  to  ''damages 
ascertained  or  ascertainable  from  the  charter,"  and  this  con 
struction  would,  I  think,  be  far  more  convenient  for  mercantile 
purposes ;  but  the  judgment  in  McLean  v.  Fleming  distinctly 
admits  a  lien  for  unliquidated  damages  by  express  agreement. 
It  is,  indeed,  a  decision  in  a  Scotch  case ;  but,  '*  so  far  as  it  proceeds 
upon  principles  of  general  jurisprudence,  it  ought  to  have  weight 
in  England,**  (per  Lord  Selbome  in  Ewing  v.  Orr-Ewing  (1885)  (<i), 
and  the  question  was  almost  entirely  discussed  on  the  authority 
of  the  English  cases.  The  early  cases  of  PhiUips  v.  Bodie  and 
Birley  v.  Gladstone  contain  expressions  supporting  either  view  ; 
but,  on  the  whole,  they  favour  the  view  of  the  House  of  Lords  ; 
and  it  ia  submitted  that  English  Courts  at  the  present  day  will 
be  bound  by  McLean  v.  Fleming^  and  that  Pearson  v.  dfoschen 
and  Gray  v.  Oarr  on  this  point  must  be  treated  as  overruled  (e). 


(c)  Cf.  Clink  T.  Badford  (1891),  1  Q.  B.  625,  per  Lord  Esher,  at  p.  629 ; 
Bowan,  L.J.,at  p.  631 ;  Fry,  L.J.,  at  p.  633. 

id)  L.  a  10  App.  Cas.  453,  at  p.  499. 

(e)  The  Scotch  Courts  have  considered  the  relation  of  McLean  ▼.  Fleming  and 
Gray  v.  Carr  in  Chrdiner  y.  Macfarlane  (1889),  16  Sc  Sets.  C,  4th  Ser.,  p.  664. 
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Article  162. — Damages  for  n&t  signing  or  presenting 
Bill  of  Lading. 

A  clause  requiring  the  captain  to  sign  bills  of  lading 
within  a  certain  time  or  pay  a  specified  sum  per  day  as 
liquidated  damages  for  delay,  or  until  the  ship  is  totally 
lost  or  the  cargo  delivered,  imposes  a  penalty,  and  the 
damages  specified  cannot  be  recoyered,  but  only  the  actual 
damage  sustained,  which  must  be  proved  (/).  Where 
adrance  freight  is  made  payable  on  signing  bill  of  lading, 
and  the  shipper  wrongfully  delays  to  present  bills  for 
signature  till  after  the  ship  is  lost,  the  amount  of  the 
advance  freight  may  be  recovered  as  damages  for  failure 
to  present  bills  of  lading  (g). 


(/)  Jorun  V.  Jffough  (ISS0\  5  Ex.  D.  115;  Baynerr,  Sdderiakti&bolaget  Condor 
(1895),  2  Q.  B.  289 ;  The  Prino$u  (1894),  70  L.  T.  888. 
(g)  Oriental  8.8.  Co.  r.  Tylor  (1893),  2  Q.  B.  518. 
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SECTION  XIIL 

JUBISDIOTIOK. 

The  following  English  tribunals  have  jurisdiction  to  decide 
disputes  arising  on  oharterparties  or  bills  of  lading : — 

I.  The  High  Court  of  Justice ;  either  in 
(a.)  The  King's  Bench  Diyision,  or 

(b.)  The  Probate,  Diyorce,  and  Admiralty  Division; 
Admiralty  Jurisdiction. 

II.  The  County  Courts. 

(a.)  Under  their  Admiralty  Jurisdiction ; 
(b.)  Under  their  Common  Law  Jurisdiction. 

I.  The  High  Coubt  of  Justice. 

With  the  limitations  mentioned  below,  the  King's 
Bench  Diyision  has  jurisdiction  to  decide  all  disputes 
arising  on  oharterparties  and  bills  of  lading. 

The  Court  of  Admiralty  had,  before  1873,  no  original 
jurisdiction  oyer  claims  arising  on  oharterparties  and  bills 
of  lading  (a),  other  than  that  arising  under  the  Act  of 
1861  (6).  The  Judicature  Act  of  1873  (o)  gave  to  every 
judge  of  the  High  Court  any  jurisdiction  which  might  have 
been  exercised  by  any  single  judge  of  the  Courts  whose 
jurisdiction  was  transferred  to  the  High  Court.  The  two 
judges  of  the  Admiralty  Diyision  have  therefore,  now, 
besides  their  original  jurisdiction  under  the  Act  of  1861  (i), 
the  same  jurisdiction  to  deal  with  disputes  arising  on 
oharterparties  and  bills  of  lading  as  is  possessed  by  any 
judge  of  the  King's  Bench  Division* 


(a)  Of,  The  Cargo  ew  Argw  (1872),  L.  R.  5  P.  C,  at  p.  146. 
(6)  24?iofc.  c.  10^§6,9i(fo|>0f«,p.  801.  \. 

(c)  36  &  87  Vict.  c.  66,  §  39. 
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The  limits  of  the  jurisdiction  of  the  High  Court  arise  : — 
(L)  When  the  defendant  is  out  of  the  jurisdiction ;  or 

(II.)  When  the  amount  in  dispute  and   recoyered    is 
less  than  £50. 

(L)  When  the  defendant  is  out  of  the  jurisdiction  {i.e.  out 
of  England  and  Wales))  leave  to  serve  a  writ  upon  him 
out  of  the  jurisdiction,  thus  subjecting  him  to  the  juris* 
diction  of  the  English  Courts,  can  be  obtained : —    - 

(1.)  When  the  action  is  founded  on  any  breach  within 
the  jurisdiction  of  any  contract  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed 
within  the  jurisdiction,  unless  the  defendant  is  domiciled 
or  ordinarily  resident  in  Scotland  or  Ireland  (d). 

Thus  where  freight  is  to  be  paid  in  England,  or  the  goods 
delivered  in  England,  a  case  for  service  under  this  rule 
would  arise,  but  the  contract  must  expressly  or  by  implica* 
tion  require  performance  within  the  jurisdiction.  Thus,  in 
BeU  V.  Antwerp  Line  (a),  a  charterparty  under  which  the 
charterers  agreed  to  indemnify  the  shipowner  against 
lighterage  which  would  be  incurred  at  Bio  was  held  not  to 
fall  within  this  rula  It  follows  from  the  same  case  that  it  is 
not  enough  that  part  of  the  contract  as  to  which  no  breach 
is  alleged  is  to  be  performed  within  the  jurisdiction ;  the 
breach  complained  of  must  be  of  a  part  of  a  contract  to  be 
performed  within  the  jurisdiction. 

(2.)  When  any  person  out  of  the  jurisdiction  is  a  neces- 
sary or  proper  party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  jurisdiction  (/). 

Thus,  in  Massey  v.  Het/nes  (g),  where  a  foreigner  disputed 
that  he  was  bound  by  a  charter  made  by  an  alleged  agent  of 
his  in  England,  leave  was  given  to  serve  him  under  this  rule 
in  an  action  against  himself  on  the  charter,  or  in  the  alter- 
native against  the  agent  for  breach  of  warranty  of  authority. 


(d)  Order  XL,  r.  1,  snb-g.  E.    See  Cmbsr  v.  Ley  land  (1898),  A.  C.  524. 
(0)  (1891),  1  Q.  B.  103;  c/.  The  Eidm-  (1891),  P.  119;  Thompmm  r.  Palmer 
(1893),  2  Q.  B.  80. 


(/)  0*der  XL,  r.  1,  sub-e.  G. 


3)  (1888),  21  Q.  B.  D.  S30.    See  also  the  same  procedure  in  Bennetts  v. 
JHcIlwraith  (1896),  2  Q.  B.  464. 
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But  iu  Flower  v.  Boss  (h),  a  writ  issued  against  a  Scotch 
shipowner  and  a  London  broker  to  settle  the  amount  of 
liability  on  a  general  average  bond  was  not  allowed  to 
be  served  on  the  Scotch  shipowner,  on  the  ground  that  the 
broker  was  colourably  joined  and  not  a  proper  party  to  the 
action. 

Where  a  proposed  defendant  is  out  of  the  jurisdiction, 
another  remedy  is  furnished  by  the  Admibalty  Jubisdio- 
TioN  Act,  1861  (i). 

(II.)  The  limitations  on  procedure  in  the  High  Court 
occasioned  by  the  amount  in  dispute  and  recovered  are  as 
follows  (i) : — 

(1.)  If  the  plaintiff  brings  in  the  High  Court  an  action 
founded  on  contract,  and  recovers  less  than  £20,  he  shall 
have  no  costs,  if  the  action  could  have  been  commenced  in 
the  County  Court  If  he  recovers  more  than  £20,  but  less 
than  £50,  he  shall  not  be  entitled  to  any  more  costs  than 
he  would  have  obtained  on  such  a  judgment  in  the  County 
Court  (I). 

(2.)  If  such  an  action  is  founded  on  tort,  and  the  plain- 
tiff recovers  less  than  £10,  he  shall  have  no  costs;  if  more 
than  £10  but  less  than  £20,  he  shall  have  only  County 
Court  costs  (Z).  But  in  either  case  the  High  Court  may 
certify  for  costs  on  the  High  Court  scale  (I). 

(3.)  If,  in  the  Admiralty  Division,  the  plaintiff  recovers 
less  than  £300  in  an  action  which  could  have  been  com- 
menced in  a  County  Court,  he  does  not  necessarily  lose  his 
costs  (m),  though  the  judge  in  his  discretion  may  deprive 
the  plaintiff  of  his  costs  on  that  ground  (n). 

II.  The  County  Courts  have  jurisdiction  of  the  following 
kinds : — 


(A)  7  T.  L.  R.  280 ;  cf,  also  Witted  v.  Oalbraith  (1893),  1  Q.  B.  577, 

(•)  24  Vict,  c  10,  §  6 ;  see  Article  77,  ante. 

(k)  County  Courts  Act,  1888,  §  116. 

(Q  As  to  the  power  of  the  High  Court  to  give  full  costs,  and  the  cases  decided 
on  this  statute,  see  **  The  Annual  Practice." 

(m)  Bookett  v.  CUppingdale  (CJL.)  (1891),  2  Q.  B.  293;  deciding  that  §  9  of 
31  &  32  Vict.  c.  71  is  impliedly  repealed. 

(n)  Cf.  r^jJKjraW(1890),63L.T.324;  The  Asia  (1891),?.  121;  The  Saltburn 
(1892),  P.  333.  Otherwise,  if  the  action  could  not  have  been  brought  in  the 
County  Court:  The  Zeta  (1892),  P.  285. 
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(L)  Common  Law : — 
(a.)  Original; 
(b.)  Bemitted. 

(a.)  Origiml  Jurisdiction. — ^Where  the  debt  or  damage 
claimed  does  not  exceed  £50  (o).  This  may  be  increased 
by  an  agreement  by  the  parties  in  writing  (p). 

(b.)  BemiUecL — Actions  of  contract  where  the  claim  does 
not  exceed  £100^  though  oyer  £50,  commenced  in  the 
High  Court  may  be  remitted  to  the  County  Court  (j).  There 
is  no  penalty  in  the  shape  of  disallowance  of  costs  if  they 
are  not  remitted. 

(II.)  Admiralty  Jurisdietion  as  to  charterparties  and  bills 
of  lading  rests  on  the  Acts  of  1868  and  1869  (r),  which  give 
County  Courts  having  Admiralty  Jurisdiction  power  to  deal 
with  the  following  causes : — 

'^Any  claim  for  damage  to  cargo  ...  in  which  the 
amount  claimed  does  not  exceed  £300." 

^'Any  claim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship  (a),  or  in  relation  to 
the  carriage  of  goods  in  any  ship,  and  any  claim  in  tort  in 
respect  of  goods  carried  in  any  ship,  provided  the  amount 
claimed  does  not  exceed  £300.'' 

The  County  Courts  have  jurisdiction  in  cases  of  charter- 
parties  and  bills  of  lading,  though  the  Court  of  Admiralty 
had  no  origined  jurisdiction  in  respect  thereof  (t). 

Cases  brought  on  the  Common  Law  side  of  the  County 
Courts  can  be  commeuced : — 

(1.)  In  the  Court  within  whose  district  the  defendant 
resides  or  carries  on  business  at  the  time  of  plaint  (u). 


(o)  County  Courts  Act,  1888,  §  56. 

Ip)  IbidLf  §  64.  This  jurisdiction  is  not  ousted  by  the  concurrent  jurisdiction 
of  the  Court  in  Admiralty  to  the  extent  of  £300 :  see  Beg,  ▼.  Judge  of  Southend 
C.  a  (1884),  13  Q.  B.  D.  142 ;  Scotfell  v.  Bevan  (1887),  19  Q.  B.  D.  428. 

(q)  Act  of  1888,  §  65. 

(r)  31  &  32  Vict,  c  71,  §  3 ;  32  &  33  Vict.  c.  51,  §  2. 

(s)  This  does  not  coyer  bottomry  bonds  :  The  Elpie  (1872),  L.  R.  4  A.  &  E.  1 ; 
or  Cardiff  colliery  guarantees :  The  Zeu$  (1888)^  13  P.  D.  188. 

(f)  Cargo  ea  Argoa  (1872),  L.  R.  6  P.  a  134;  The  Alina  (1880),  5  Ex.  D.  227 
(C.A.);  Reg.  v.  Judge  of  dig  of  London  Court  (1S92%  1  Q.  B.  27S  (CA.) ;  Pugeley 
r.  Bopkine  (1892),  2  Q.  B.  184  (C.A.). 

(u)  Actof  1888,  §74. 
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(2.)  By  leave,  either  in  the  Court  within  whose  district 
the  cause  of  action  wholly  or  partly  arose,  or  in  the  Court 
in  which  the  defendants  or  one  of  them  dwelt  or  carried 
on  business  within  six  months  before  the  issue  of  the 
plaint  {x). 

A  remitted  case  on  the  Common  Law  side  will  be  sent 
either  to  the  Court  in  which  it  might  have  been  commenced, 
as  above,  or  to  any  Court  convenient  thereto  (y). 

Cases  on  the  Admiralty  side  may  be  commenced : — 

(1.)  In  the  Court  having  Admiralty  jurisdiction  in  which 
they  could  have  been  commenced  as  Common  Law 
actions  (z) ;  or 

(2.)  In  the  Court  within  the  jurisdiction  of  which  the 
vessel  (a)  or  property  to  which  the  cause  relates  is  at  the 
commencement  of  the  proceedings  (b). 

(3.)  If  (2)^ does  not  apply,  and  only  then,  in  the  Court 
in  or  nearest  to  whose  district  the  owner  of  the  vessel,  or 
property  to  which  the  cause  relates,  or  his  agent  in  England 
resides  (o). 

The  old  limit  of  the  right  of  appeal  against  decisions  of 
the  County  Court  in  Admiralty  to  cases  where  more  than 
£50  is  recovered  is  repealed  by  §  120  of  the  County  Courts 
Act,  1888  {d). 

(a?)  Act  of  1888,  §  74. 

0/)  Ibid.,  §  65. 

(«)  Ibid.,  %Ui  The  Jlero  (1891),  P.  294. 

(a)  This  includes  the  chartered  vessel  ia  an  action  on  a  chartcrparty :  The 
County  of  Durham  (1891),  P.  1.  In  an  action  of  demurrage  against  consignees 
of  cargo,  the  cause  relates  to  the  f:hlp,  not  to  the  cargo :  Pugaiey  v.  Ropkins 
(1892),  2  Q.  B.  184  (C.A.). 

(6)  31  &  32  Vict.  c.  71,  §  21. 

(c)  31  &  32  Vict.  c.  71,  §  21 ;  Pug$ley  v.  Bopkin$^  t?.«. 

Id)  y^J5aw»(1892),P.67, 
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SECTION  XIV. 

The  Comheboial  Court. 

The  judges  of  the  Qaeen's  Bench  Division  of  the  High 
Court  of  Justice  on  May  24, 1894,  passed  a  serks  of  resolu- 
tions as  to  the  condact  of  the  business  of  the  Queen's  Bench 
Division,  of  which  Besolution  14  was  as  follows : — 

**  That  it  is  desirable  that  a  list  should  be  made  of  commercial 
causes  to  be  tried  at  the  Boyal  Courts  of  Justice  by  a  Judge 
alone,  or  by  Jurors  summoned  from  the  City,  and  that  a  Com- 
mercial Court  should  be  constituted  of  judges  to  be  named  by 
the  judges  of  the  Queen's  Bench  Division." 

To  carry  out  this  resolution,  in  February,  1895,  rules  made 
by  the  judges  of  the  Queen's  Bench  Division  were  pub- 
lished, and  Mr.  Justice  (now  Lord  Justice)  Mathew,  who, 
together  with  the  late  Lord  Eussell  of  Killowen,  Lord  Chief 
Justice  of  England,  and  Mr.  Justice  Collins  (now  Master  of 
the  Bolls),  were  the  first  judges  nominated  as  judges  of  the 
Commercial  Court  by  the  judges  of  the  Queen's  Bench 
Division,  sat  for  the  first  time  in  the  Commercial  Court  on 
March  1, 1895. 

The  rules  above  referred  to  were  as  follows : — 

Commercial  Gausbb. 

Notice. 

The  judges  of  the  Queen's  Bench  Division  desire  to  make,  in 
accordance  with  the  existing  rules  and  orders,  further  provision 
for  the  dispatch  of  commercial  business  as  herein  provided : — 

1.  Commercial  causes  include  causes  arising  out  of  the  ordi- 
nary transactions  of  merchants  and  traders;  amongst  others, 
those  relating  to  the  construction  of  mercantile  documents, 
export  or  import  of  merchandise,  affireightment,  insurancei^ 
banking,  and  mercantile  agency  and  mercantile  usages. 
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2.  A  separate  list  for  sammonses  in  oommeroial  causes  will 
be  kept  at  chambers.  A  separate  list  will  also  be  kept  for  the 
entry  of  such  causes  for  trial,  but  no  cause  shall  be  entered  in 
such  list  which  has  not  been  dealt  with  by  a  judge  charged 
with  commercial  business,  upon  applications  by  either  party  for 
that  purpose,  or  upon  summons  for  directions  or  otherwise. 

3.  With  respect  to  town  commercial  causes,  it  is  considered 
desirable,  with  a  view  to  dispatch  and  the  saving  of  expense, 
that  all  applications  shall  be  made  direct  to  the  judge  charged 
with  commercial  business,  and  with  respect  to  country^  com- 
mercial causes  applications  may,  by  consent  of  the  parties,  be 
made  to  him  in  like  manner. 

4.  As  to  oommeroial  causes  already  entered  for  trial,  applica- 
tion may  be  made  to  such  judge  by  either  party  to  enter  the 
same  in  the  commercial  cause  list. 

5.  Applications  in  commercial  causes  under  Order  XIV.  shall 
be  made  as  heretofore,  but  where  leave  to  defend  has  been  ^ven 
such  causes  may  be  dealt  with  like  other  commercial  causes. 

6.  Application  may  be  made  to  such  judge  under  the  pro- 
visions of  the  Judicature  Act,  1894,  and  the  rules  thereunder, 
or  by  consent,  to  dispense  with  the  technical  rules  of  evidence, 
for  the  avoidance  of  expense  and  delay  which  might  arise  from 
commissions  to  take  evidence  and  otherwise. 

7.  Application  may  also  be  made  to  such  judge,  after  writ  or 
originating  summons,  for  his  judgment  on  any  point  of  law. 

8.  Such  judge  may  at  any  time  after  appearance,  and  with- 
out pleadings,  make  such  order  as  he  thinks  fit  for  the  speedy 
determination,  in  accordance  with  existing  rules,  of  the  questions 
really  in  controversy  between  the  parties. 

9.  Parties  may,  if  they  so  desire,  agree  that  the  judgment  or 
decision  of  such  judge  in  any  cause  or  matter  shall  be  final. 

10.  Application  may  be  made  te  such  judge  in  urgent  cases 
to  fix  an  early  day  for  the  hearing  of  any  cause  or  matter. 

11.  Summonses  may  be  entered  in  the  list  of  commercial 
summonses  on  and  after  Wednesday,  the  20th  day  of  February 
next;  these  will  be  heard  by  Mr.  Justice  Mathew,  who,  on 
Friday,  the  1st  day  of  March  next,  will  sit,  and  thenceforward 
will,  until  further  notice,  and  as  far  as  is  practicable,  con- 
tinue to  sit  (de  die  in  diem)  for  the  dispateh  of  commercial 
business.  Where  necessary,  other  judges  of  the  Queen's  Bench 
Division  will  assist  in  the  disposal  of  commercial  business. 

12.  Country  commercial  causes  will  be  tried,  as  is  usual,  at 
the  assizes. 

By  order. 
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Order  dated  25th  June,  1896. 
Cominercial  Cauaet. 

Ghreat  inoonyenienoe  has  been  oansed  in  the  arrangement  of 
the  Commeroial  list  of  cases,  through  parties  who  have  had 
days  fixed  for  trial  not  apprising  the  Court  of  the  settlement 
or  withdrawal  of  such  oases.  The  result  has  been  that  other 
parties  who  would  haye  been  able  to  trj  their  cases  on  those 
days  haye  been  unable  to  secure  them,  and  days  are  thereby 
frequently  wasted  so  far  as  the  Commeroial  List  is  concerned. 

The  parties  are  required,  therefore,  in  cases  for  which  days 
haye  already  been  fixed,  to  giye,  where  time  will  admit  of  it, 
notice  to  the  clerk  to  the  judge  haying  charge  of  the  Com- 
mercial List,  seyen  days  before  the  day  nxed  for  the  trial,  that 
they  will  be  prepared  to  try  on  such  day;  otherwise  such  cases 
will  be  struck  out  of  the  list. 

Where  time  will  not  admit  of  seyen  days*  notice,  the  earliest 
practicable  notice  must  be  giyen.  As  to  cases  in  which  days 
for  trial  shall  hereafter  be  fixed,  a  like  notice  must  be  giyen 
(unless  otherwise  specially  ordered),  and  on  failure  to  giye  the 
required  notice  in  any  case,  such  case  will  be  struck  out  of  the 
list. 

The  procedure  of  the  Commercial  Court  thus  established 
does  not  depend  on  any  hard  and  fast  rules,  but,  while  yary- 
ing  slightly  according  to  the  yiews  of  the  particular  judge 
taking  the  list  at  any  time,  runs  on  &irly  well-defined  lines, 
the  object  of  the  Court  being  to  get  the  real  question  in 
dispute  tried  as  soon  as  possible,  with  as  few  technicalities 
as  to  parties  or  evidence,  and  as  few  preliminary  proceed- 
ings as  possibia  The  first  step  is  to  apply  for  transfer  of 
the  Cause  to  the  Commercial  List.  This  application  is 
usually  made  as  the  first  head  of  claim  in  a  summons,  a 
form  of  which  will  be  found  below,  asking  for  directions  as 
to  all  interlocutory  proceedings  up  to  the  trial  of  the  action. 
All  summonses  in  the  Commercial  Court  are  heard  by  the 
judge,  questions  of  taxation  only  being  referred  to  one 
particular  master. 

The  application  for  transfer  may  be  made  ex  parte  (a), 
but  the  other  party  can  subsequently  set  aside  the  transfer. 


(a)  £arn$  ▼.  P#nfotafi  Corporation  (1896),  1  Q.  B.  208  (CJL).         , 
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if  the  case  is  not  a  commercial  one.  Tlie  application  is, 
however,  only  made  ex  parte  if  it  is  desired  to  make  an 
urgent  application  immediately  on  issue  of  the  writ,  when 
the  ex  parte  application  can  be  made  for  transfer  and  for  an 
interim  injunction,  or  other  urgent  order.  An  appeal  lies 
from  an  older  to  transfer  (h).  In  cases  where  it  is  desired 
to  serve  a  writ  out  of  the  jurisdiction  in  a  commercial  case, 
the  practice  is  to  issue  an  ordinary  writ,  apply  for  its 
transfer  to  the  Commercial  Court,  and  for  leave  to'  serve  a 
concurrent  writ  or  notice  of  writ,  as  the  case  may  be, 
out  of  the  jurisdiction.  Any  subsequent  application  by  the 
defendant  must  then  be  made  to  the  judge  taking  the 
Commercial  List 

For  a  cause  to  be  entered  in  the  list  it  must  be  a  ^'  com- 
mercial cause."  A  definition  of  such  a  cause  is  attempted 
in  rule  1 ;  but  the  definition  does  not  throw  much  light  on 
the  matter.  The  definition  really  depends  on  the  views  of 
the  particular  judge  taking  the  list  at  the  time.  If  the 
parties  consent  to  the  transfer,  the  judge  does  not  closely 
scrutinise  whether  the  ease  comes  within  any  particular 
definition.  In  cases  where  the  transfer  is  opposed,  it 
becomes  necessary  to  decide  whether  the  cause  is  com- 
mercial. Speaking  generally,  cases  relating  to  policies  of 
insurance,  charterparties  and  bills  of  lading,  and  banking, 
are  always  transferred.  Cases  relating  to  the  Stock  Ex- 
change are  transferred  if  they  appear  to  involve  substantial 
questions  as  to  the  rules  and  usages  of  the  Stock  Exchange, 
but  not  if  they  are  mere  debt-collecting  actions  and  claims, 
for  difierences.  Cases  relating  to  bills  of  exchange  stand 
on  somewhat  the  same  footing ;  any  case  involving  a  real 
question  under  the  law  merchant  is  transferred,  but  mere 
debt-collecting  actions  on  accommodation  bills  are  not. 
Many  company  cases  are  transferred,  especially  those  in- 
volving the  construction  of  agreements  for  promotion, 
reconstruction,  and  similar  matters;  scmie,  but  not  many, 
cases  of  misrepresentations  in  prospectuses  have  been  dealt 
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with.  Cases  relating  to  the  sale  of  goods,  especially  fot 
shipment  or  import,  are  always  taken,  unless  they  appear 
to  be  mere  debt-ooUecting  actions,  involving  no  point  of 
commercial  law  or  usage  (c).  Cases  relating  to  the  above 
matters  may  be  transferred  from  the  Chancery  Division  (d). 

When  a  case  is  transferred,  at  the  same  time  directions 
for  its  trial  are  usually  given  on  a  summons,  a  form  of 
which  is  printed  at  the  end  of  this  chapter. 

Points  of  Claim  and  Defence. — These  are  substituted  for 
the  Statement  of  Claim  and  Defence  in  the  High  Court 
Bules.  They  are  intended  to  be  shorter  and  less  technical 
than  pleadings,  and  to  tell  the  opponent  and  the  Court 
what  the  points  to  be  raised  are ;  they  should,  however, 
include  particulars  where  particulars  are  necessary. 

At  first  the  practice  of  the  Court  was  to  make  the  delivery 
of  points  of  claim  and  defence  simultaneous.  Now  seven 
days  is  usually  allowed  for  points  of  claim,  and  seven  days 
following  their  delivery  for  points  of  defence,  but  tliese 
times  are  frequently  shortened. 

Interrogatories  are  rarely  allowed,  and  then  only  few  and 
short  ones.  Their  chief  justification  is  to  avoid  a  com- 
mission, for  which  object  the  Commercial  Judge  will  permit 
a  great  deal.  The  information  asked  for  by  interrogatories 
is  frequently  ordered  to  be  given  by  way  of  particulars. 

Lists  of  Documents, — These  take  the  place  of  the  old 
affidavits  of  documents ;  they  are  not  sworn  to,  and  the  £5 
fee  is  not  required.  The  judges  expect  solicitors  and  counsel 
practising  before  them  to  see  that  the  lists  of  documents, 
though  not  on  oath,  are  complete,  and  any  case  of  non- 
disclosure of  a  material  document  seriously  prejudices  the 
case  of  the  party  failing  to  disclose  it. 

Mode  of  Trial, — It  is  not  uncommon  to  order  preliminary 
questions  of  law  or  construction,  which  if  decided  one 
way  may  put  an  end  to  the  litigation,  to  be  tried  at  once. 


(c)  The  note  (with  a  reference  to  the  Solicitors  Jonmal)in  the  Annual  Practice, 
1899,  p.  639,  has  been  stated  by  Mathew,  J.,  in  chambers,  to  be  incorrect  as  a 
general  rule.    It  is  repeated  in  the  Annual  Practice,  1904,  yol.  ii.,  p.  658. 

(d)  Baerlein  y.  Charterea  Bank  (1895),  2  Ch.  488. 
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The  Court  of  Appeal  has,  however,  intimated  that  where 
sach  an  order  is  made,  the  trial  of  the  main  question  must 
be  postponed  till  the  appeal,  if  any,  is  disposed  of  (e). 

Most  of  the  cases  tried  in  the  Commercial  Court  are  tried 
without  a  jury ;  but*  if  a  jury  is  desired  it  is  usually  granted 
in  a  suitable  case ;  a  condition  is  sometimes  imposed  that 
if  the  jury  disagree,  the  matter  shall  be  decided  by  the 
judge. 

Evidence. — The  only  powers  of  the  Court  in  the  absence 
of  consent  are  not  peculiar  to  it,  but  are  derived  from 
Order  XXX.,  rule  7,  of  the  Rules  of  the  High  Court,  viz.  :— 
"  On  the  hearing  of  the  summons  '*  (for  directions)  '^  the  Court 
or  a  judge  may  order  that  evidence  of  any  particular  fact  to 
be  specified  in  the  order  shall  be  given  by  statement  on 
oath  of  information  and  belief,  or  by  production  of  docu- 
ments or  entries  in  books,  or  by  copies  of  documents  or 
entries,  or  otherwise  as  the  Courts  or  judge  may  direct : "  and 
from  that  part  of  Order  XXXVII.,  rule  1,  which  directs 
that  "a  judge  may  at  any  time,  for  sufficient  reason,  order 
that  any  particular  fact  or  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read  at  the 
hearing  or  trial,  on  such  conditions  as  the  Court  or  Judge 
may  think  reasonable."  These  rules,  of  course,  apply  to 
all  divisions  of  the  High  Court,  but  are  not  habitually  acted 
upon  except  in  the  Commercial  Court  In  practice  logs, 
protests,  and  average  statements,  are  constantly  used  as 
evidence  of  the  facts  stated  therein ;  the  evidence  of  foreign 
witnesses  is  received  by  sworn  declarations  or  affidavits 
communicated  to  the  other  side  before  an  order  is  made 
for  their  admission  as  evidence,  and  commissions  are 
very  rarely  granted,  except  on  terms  that  their  costs  are 
reserved  to  the  judge  at  the  trial,  and  with  the  prospect 
of  the  party  whose  objection  has  rendered  them  necessary 
having  to  pay  the  costs  thereof  in  aliy  event. 
,  Time  of  Trial. — The  judge  frequently  fixes  a  day  for  the 


(e)  I^  Ifoort  J^n^  (1895),  2  Q.  B.,  at  p.  556.    Such  appeals  are  put  by  the  C.A. 
in  the  final  list  of  appeals,  though  interlocutory  notice  may  have  to  be  given. 
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trial  on  the  hearing  of  the  summons  to  transfer.  In  this  case 
the  practical  inconvenience  arises  that  the  case  cannot  be 
entered  for  trial  in  the  Associate's  List  until  the  pleadings, 
or  the  points  corresponding  thereto,  are  closed,  and  a  fee 
paid.  The  Judge's  List  and  the  Associate's  List  are  therefore 
widely  dissimilar.  Where  cases  stand  1,  2,  3  for  May  1, 
in  the  Judge's  List,  the  Associate's  List  may  show  only  3 
entered,  which  will  take  precedence  of  1  and  2  accordingly. 
The  remedy  appears  to  be  to  treat  the  Judge's  List  as  the 
Associate's  List,  to  require  the  fee  to  be  paid  when  the  order 
fixing  the  day  is  drawn  up,  to  allow  subsequent  deposit  of 
pleadings  with  the  associate,  and  to  make  it  the  duty  of 
the  solicitors  in  the  cause  to  communicate  settlement  of  case 
forthwith  to  the  Court,  allowing  a  suitable  fee  on  taxation. 

The  judges  who,  up  to  the  end  of  the  year  1903,  have  sat 
in  the  Commercial  Court,  are  as  follows : — Lord  Bussell  of 
Eilloweo,  L.C.J. ;  Mathew,  J. ;  Collins,  J. ;  Kennedy,  J. ; 
Bigham,  J. ;  and  Walton,  J. ;  and  (for  a  short  time,  though 
not  on  the  Kota)  Bruce,  J.,  and  Phillimore,  J.  The  pro- 
ceedings of  the  Court  are  far  quicker  than  those  of  the 
ordinary  lists  of  the  Queen's  Bench  Divisions,  actions  being 
frequently  disposed  of  in  less  than  a  month  from  writ  issued, 
and,  it  is  believed,  are  considerably  cheaper,  and  more 
satisfactory  to  commercial  men. 


Form  of  Commercial  Summons. 


Let  all  parties  attend  {formal  parts)  on  the  hearing  of  an 
application : — 

That  the  action  be  transferred  to  the  Commercial  List. 

That  points  of  claim  be  delivered  by  the  plaintiflFs  in  seven 
days. 

That  points  of  defence  be  delivered  by  the  defendants  in 
seven  days  afterwards. 

That  lists  of  documents  be  exchanged  between  the  parties 
ten  days  after  delivery  of  points  of  defence. 

That  the  action  be  tried  with  [or  without]  a  jury  on  • 

That  the  costs  of  this  application  be  costs  in  the  cause. 
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Farm$  of  Charters  and  Bilh  of  Lading. 

I  HAVE  not  thoaght  it  necessary  to  set  out  a  large  number  of 
bills  of  lading,  thongb  all  the  forms  used  by  the  leading  ship- 
owners of  Ix^ndon  and  Liverpool  have  been  considered  m 
writing  the  previous  pages.  A  collection  of  such  bills  will 
also  be  found  in  Mr.  Leggett's  book  on  Bills  of  Lading,  but  it 
is  difficult  to  see  how  tbey  increase  the  value  of  a  work  like 
this.  Certain  forms  of  charters  and  bills  of  lading  have,  however, 
been  agreed  upon  as  a  compromise  by  merchants  and  shippers 
in  the  partictuar  trades  to  which  they  refer,  approved  by  the 
Chamber  of  Shipping  of  the  United  Kingdom,  and  to  some 
extent  enforced  through  the  machinery  of  the  Marine  Insurance 
Clubs,  and  I  have  accordingly  inserted  them,  adding  references 
to  the  articles  where  each  clause  will  be  found  discussed. 
The  following  forms  are  annexed : — 

A.  Chamber  of  Shipping  Welsh  Coal  Charter,  1896.    [Some- 

what similar  coal  charters  have  been  approved  by  the 
Chamber  of  Shipping  for  the  North-East  Coast  (Tees 
to  Berwick),  and  for  Scotland.] 

B.  Net  Grain  Chajfter. 

0.  Anglo-American  Cotton  Charter,  as  agreed  in  London, 
July,  1895. 

D.  The  1890  Black  Sea  Charter. 

E.  Mediterranean,  Black  Sea,  and  Baltic  tirain  Cargo  Steamer 

Bill  of  Lading,  1890. 

F.  General  Produce,  Black  Sea,  Azoff,  and  Danube  Bill  of 

Lading,  1890. 
Q,  Time  Charter. 
H.  Negligenod  Clause. 
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(A.)  CHAMBER  OF  SHIPPING  WELSH  COAL  CHAHTBB,  1896. 

It  18  this  day  mutaally  agreed  between  Messra.  (a)  Owner  of 

the  good  Screw  Steamer  called  the  classed  of  tons  net 

register  (5)  tons  deadweight,  exclusive  of  bunkers,  or  thereabouts. 

Master,  now  (c)  ,  and  expected  ready  to  load  about  (c) 

and  Meesrs.  ,  as  Agents  for  the  Charterers  {d\ 

1.  That  the  said  Steamer  being  tight,  staunch,  and  strong,  and  in  every 
way  fitted  for  the  Voyage  (e),  shall,  with  all  possible  dispatch,  sail  and 
proceed  to  Newport  (Alexandra  Dock),  Cardiff,  Penarth,  or  Barry  (/), 
and  there  load,  always  afloat  (jg\  in  the  customary  manner  (A),  from  the 
Charterers,  in  such  Dock  as  may  be  ordered  by  them  on  or  before  arrival 
in  Barry  Boads  (t),  full  and  complete  Cargo  of  Qc)  Coal  not 
exceeding  tons,  nor  less  than  tons,  and  not  exceeding  what 
she  can  reasonably  stow  and  carry,  over  and  above  her  Tackle,  Apparel, 
Provisions,  and  Furniture ;  and  being  so  loaded,  shall  therewith  proceed, 
with  all  possible  dispatch,  to  (/)  or  so  near  thereunto  as  she  can 
safely  get  (Z),  and  there  deliver  (tn)  ber  Cargo  alongside  (n)  any  Wharf, 
aod/or  Vessel,  and/or  Craft,  as  ordered,  where  she  can  safely  (o)  deliver, 
always  afloat  (g\  but  if  required  to  shift,  the  expense  of  so  doing  to  be 
])aid  by  the  Consignees,  and  the  time  to  count ;  on  being  paid  Freight  at 
the  rate  of  per  ton  of  20  cwts.  or  1,015  kilos  delivered  (  p),  or  on  Bill 
of  Lading  quantity,  less  Two  per  cent,  at  Receiver's  option,  to  be  declared 
in  writing  before  bulk  is  broken.  If  the  Receiver  should  elect  to  weigh 
the  Cargo  at  the  port  of  destination,  the  weighing  shall  be  done  (by  an 
official  weigher)  at  his  expense.  The  Owner  may  provide  a  check  weigher 
at  Steamer's  expense.  Should  any  deficiency  be  alleged  on  the  authority 
of  such  weighing,  it  shall  affect  the  freight  only,  from  which  no  deduction 
shall  be  made  for  alleged  shortage  of  Cargo,  any  custom  of  the  port  of 
discharge  notwithstanding,  but  the  Owner  shall  furnish,  if  required,  a 
Statutory  Declaration  by  the  Master  and  other  officers  that  all  the  Cargo 
received  on  board  has  been  delivered.  The  Freight  is  in  full  of  Trimming, 
and  of  all  Port  Charges,  Pilotages,  and  Consulages  on  the  Vessel.  All 
Wharfage  dues  on  the  Cargo  to  be  paid  by  the  Charterers. 

2.  A  sailing  telegram  to  be  sent  to  the  Charterers  on  Steamer  leaving 
her  last  port,  or  in  default  twenty-four  hours  more  to  be  allowed  for 
loading. 

3.  The  Cargo  to  be  loaded  in  running  hours  (cj)  (excluding 
Bunkering  time,  Sundays,  Custom  House,  Colliery,  and  Local  Holidays, 
Easter  Monday  and  Tuesday,  Whit  Monday  and  Tuesday,  and  three  days 
following  Christmas  Day,  and  from  5  p.m.  on  Saturday  or  the  day 
previous  to  any  such  holiday  to  7  a.m.  on  Monday  or  the  day  after  any 
such  holiday  unless  used)  commencing  when  written  notice  is  given  of 
Steamer  being  completely  discharged  of  inward  cargo  and  ballast  in  all 
her  holds  and  ready  to  load,  such  notice  to  be  given  between  business 
hours  of  9  a.m.  and  5  p.m.,  or  1  p.m.  on  Saturdays.    Any  time  lost 


(a)  Articles  11  et  teq,  (t)  Article  89. 

(6)  Article  25.  (A)  Article  46. 

(o)  Article  27.  (/)  Article  36. 


(<0  Article  11.  (m)  ArUdes  123  e^  $eq. 

(e)  Article  29.  (n)  Article  43. 

(/)  Articlea  30,  88.  (o)  Article  87. 


(tf)  Article  29.  (n)  Article  43. 

(/)  Articlea  30,  88.  (o)  Article  87. 

(g)  p.  92.  (p)  Article  145, 

(A)  Article  133.  (q)  Article  131. 
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through  riotSi  btrikes  (r),  lock-outs,  or  any  dispute  between  masters  and 
men  occasioniog  a  stoppage  of  pitmen,  trimmers,  or  other  hands  connected 
with  the  working  or  delivery  of  the  ooal  for  which  the  Steamer  is  stemmed, 
or  by  reason  of  accidents  to  mines  or  machinery,  obstructions  on  the 
Railway  or  in  the  Docks ;  or  by  reason  of  floods,  frosts,  fogs,  storms,  or 
any  cause  beyond  the  control  of  the  Charterers  («),  not  to  be  computed  as 
part  of  the  Imiding  time  (uoless  any  Cargo  be  actually  loaded  during  such 
time).  In  the  event  of  any  stoppage  or  stoppages  arising  from  any  of 
these  causes  continuing  for  the  period  of  six  running  days  Irom  the  time 
of  the  vessel  being  ready  to  load,  this  Charter  shidl  become  null  and  void, 
provided,  however,  that  no  Cargo  shall  have  been  shipped  on  board  the 
Steamer  previous  to  such  stoppage  or  stoppages.  In  case  of  partial 
holiday  or  partial  stoppage  of  Colliery  or  Collieries  from  any  or  eitber  of 
the  aforenamed  causes,  the  lay-hoiu-s  to  be  extended  proportionately  to 
the  diminution  of  output  arising  from  such  partial  holiday  or  stoppage. 
If  longer  detained.  Charterers  to  pay  Sixteen  Shillings  and  Eightpence  per 
running  hour  demurrage.  No  deduction  of  time  shall  be  allowed  for 
stoppages,  unless  due  notice  be  given  at  the  time  to  the  Master  or  Owner. 
Any  question  arising  under  this  clause  shall  be  referred  to  a  Committee, 
consisting  of  ooe  Shipowner,  to  be  nominated  by  the  Cardiff  Shipowners' 
Association,  and  one  Colliery  Owner,  to  be  nomioated  by  the  Monmouth- 
shire and  South  Wales  Coal  Owners'  Association,  and  should  they  be 
unable  to  agree,  the  decision  of  an  Umpire  selected  by  them  shall  be  final. 

4.  The  cargo  to  be  trimmed  by  men  appointed  by  the  Charterers  at 
the  tariff  rate  of  the  Fort. 

5.  Bunker  Coals  to  be  kept  properly  separated  from  Cargo  to  Charterers' 
satisfaction  at  the  Steamer's  expense,  and  the  quantity  to  be  indorsed  on 
the  Bills  of  Lading.  If  any  Cargo  is  carried  in  a  hold  communicating 
directly  with  the  Stokeholds,  the  doors  to  be  securely  fastened  on  the 
Cargo  side. 

6.  The  Bills  of  Lading  shall  be  prepared  in  accordance  with  the  Dock 
or  Bailway  weight  in  the  form  indorsed  on  this  Charter,  and  shall  be 
signed  by  the  Master,  Agent,  or  Owner,  weight  unknown,  freight  and  all 
conditions  as  per  this  Charter  (Q,  such  Bills  of  Lading  to  be  signed  at  the 
Charterers'  or  Shipper's  Office  within  twenty-four  hours  after  the  Steamer 
is  loaded. 

7.  (u)  The  Act  of  Qod,  the  Queen's  Enemies,  Restraints  of  Princes  and 
Rulers,  and  Perils  of  the  Seas  excepted.  Also  fire.  Barratry  of  the 
Master  and  Crew,  Pirates,  Collisions,  Strandings  and  Accidents  of 
Navigation,  or  latent  defects  in,  or  accidents  to,  Hull  and/or  Machinery, 
and/or  Boilers,  always  excepted,  even  when  occasioned  by  the  negligence, 
default  or  error  in  judgment  of  the  Pilot,  Master,  Mariners,  or  other 
persons  employed  by  the  Shipowner,  or  for  whose  acts  he  is  responsible, 
not  resulting,  however,  in  any  case  from  want  of  due  diligence  by  the 
owner  of  the  Ship,  or  by  the  Ship's  Husband  or  Manager.  Charterers  not 
answerable  for  any  negligence,  default,  or  error  in  judgment  of  Trimmers, 
or  Stevedores  employed  in  loading  or  discharging  the  Cargo.  The  Steamer 
has  liberty  to  call  at  any  ports  in  any  order,  to  sail  without  Pilots,  to  tow 
and  assist  vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving  life 
pT  property  (x), 

8.  The  Cargo  to  be  taken  from  alongside  by  Consignees  at  port  of 


(r)  Article  84.  (u)  On  these  ezceptiont,  see  Section  VI. 

(«)  Article  79,  p.  183,  (x)  Articles  99,  100. 

(0  Article  X9. " 
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difloharge,  free  of  expense  and  risk  to  the  Steamer,  at  the  average  rate 
of  tons  per  day,  weather  permitting,  Sundays  and  holidays  excepted, 

provided  Steamer  can  deliver  it  at  this  rate;  if  longer  detained  Consignees 
to  pay  Steamer  demurrage  at  the  rate  of  fourpenoe  per  net  r^;ister  ton  per 
running  day  (or  pro  rato  for  part  thereof).  Time  to  oommenoe  when 
Steamer  is  ready  to  unload  and  written  notice  given,  whether  in  berth  or 
not.  In  case  of  strikes,  lock-outs,  civil  commotions,  or  any  other  causes 
or  accidents  beyond  the  control  of  the  Consignees  which  prevents  ordelavs 
the  discharging,  such  time  is  not  to  count,  unless  the  Steamer  is  already 
on  demurrage.  Consignees  to  effect  the  discharge  of  the  Cargo, 

Steamer  paying  per  Uxl  of  20  cwt,  or  1,015  kilos,  and  providing 

only  steam,  steam  winches,  winohmen,  gins,  and  falls. 

9.  The  Freight  to  be  paid  if  required  by  the  Owner,  on  signing 
Bills  of  Lading  (Ship  lost  or  not  lost)  in  Cash  (y),  less  per  cent, 
for  Insurance  and  Interest  (the  Owner  or  his  Agent  giving  Charterers  or 
Shippers  written  notice  before  the  Steamer  commences  loading,  if  any 
advanced  freight  is  required^  and  the  remainder  on  right  delivery  of  the 
Cargo  (z),  in  sufficient  Cash  for  Steamer's  ordinary  disbursements  at 
current  exchange,  and  the  balance  by  a  good  and  approved  Bill  on  London 
at  three  months'  date,  or  in  Cash  equal  thereto  at  Captain's  option.  The 
Beceivers  of  the  Cargo  to  be  bound  to  pay  Freight  on  account  during 
delivery,  if  required  by  the  Captain.  The  Charterers'  account  at  port  of 
loading  to  be  paid  when  rendered,  otherwise  the  Charterers  may  deduct 
it  on  settlement  of  Freight  at  port  of  destination  (together  with  a  charge 
of  Three  per  cent  to  cover  all  charces,  including  Insurance  and  Interest). 

10.  The  Steamer  to  be  free  of  address  at  Port  of  Discharge,  but  to  pay 
the  usual  Commission  of  Two  per  cent,  on  the  amount  of  Freight  on 
signing  Bills  of  Lading. 

11.  In  case  of  Average,  the  same  to  be  settled  according  to  the  Tork- 
Antwerp  Rules,  1890,  and  as  if  the  Vessel  were  British.  Should  the 
Venel  put  into  any  Port  or  Ports  leaky  or  with  damage,  the  Captain  or 
Owner  shall  without  delay  inform  the  Charterers  thereof. 

12.  Loading  hours  not  to  commence  before  9  a.m.  on  ,  and  if  Ship 
be  not  ready  in  loading  dock  as  ordered  before  9  a.m.  on  ,  or  if  any 
wilful  misrepresentation  be  made  respecting  the  size,  position,  or  state  of 
the  Steamer,  Charterers  to  have  the  option  of  cancelling  this  Charter,  such 
option  to  be  declared  on  notice  of  readiness,  being  given. 

13.  The  Charterers'  liability  shall  cease  as  soon  as  the  Cargo  is  shipped, 
and  the  advance  of  Freight,  Dead  Freight,  and  Demurrage  in  Loading 
(if  any)  are  paid,  the  Owner  having  a  lien  on  the  Cargo  for  Freight^ 
Demurrage,  and  Average  (a). 

14*  Penalty  for  non-performance  of  this  Agreement,  proved  damages, 
not  exceeding  the  estimated  amount  of  Freight  (&)• 

15.  The  Brokerage  of  Five  per  cent,  is  due  to  » on  the  cargo  being 

loaded. 


(B.)  NET  GRAIN  CHARTERPARTY. 

It  is  this  day  mutually  agreed  between  (c)  Owners  of  the  good 

Steamship  called  the  of  the  measurement  of  tons 

nett  or  tnereabouts  ((2),  and  guaranteed  Units  of  480  lbs. 


(y)  Article  ,187.  (h)  This  clause  is  worthleM  and  anen- 

(«)  Articles  136, 145.  foroeable. 

(a)  Articles  53,  54.  (c)  Articles  11  e««*g.         (d)  Article  25. 
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Wheat  or  maize,  ten  per  cent,  more  or  less  (d)  now  (e)  and 

Merchants^ 

That  the  said  Steamer  shall,  with  all  convenient  speed  (/)  (having; 
liberty  to  take  outward  cargo  for  owners'  benefit  )  Fail  and  proceed 

to  (g)  New  Orleans,  Gkilveston,  Pensaoola,  Mobile,  New  York,  Philadelphia, 
Baltimore,  or  Norfolk  and/or  Newport  News,  orders  for  loading  port  to  be 
given  within  24  hours  after  receipt  of  notice  of  arrival  at  Port  Eads,  if  in 
ballast;  or  before  completion  of  discharge,  if  taking  cargo  to  United 
States,  West  Indies  or  neighbourhood ;  owners  to  give  Charterers  reason- 
able notice  of  when  orders  are  requircKi  (h\  and  that  the  said  Steamer, 
being  tight,  staunch,  and  strong,  classed  and  in  every  way  fitted  for 

the  voyage  (i),  shall  load  as  customary  (k)  always  afloat  (I)  from  the 
Agents  of  the  said  Charterers  a  full  and  complete  cargo  (m)  of  Wheat, 
and/or  Maize,  and/or  Rye,  at  Charterers'  option,  in  bulk,  and/or  Sacks 
which  said  Merchants  bind  themselves  to  ship,  not  exceeding  what  she 
can  reasonably  stow  and  carry,  over  and  above  her  Cabin,  Crew,  and  Fuel 
Spaces,  Tackle,  Apparel,  Provisions,  and  Furniture,  and  being  so  loaded 
shall  proceed  under  steam  direct  to  (n)  Queenstown  or  FcQmouth  for 
orders  to  discharge  at  a  safe  port  (o)  in  the  United  Kingdom,  or  on  the 
Continent  between  Bordeaux  and  Hamburg,  both  inclusive  (Rouen 
excluded),  or  to  a  direct  port  within  above  range,  orders  to  be  given  on 
signing  Bills  of  Lading  or  so  near  thereunto  as  she  may  safely 

get  (p),  and  there  deliver  (q)  the  same  where  she  can  lie  safely  (r) 
always  afloat  (Z),  agreeably  to  Bills  of  Lading,  on  being  paid  Freight,  in 
British  sterling,  at  the  rate  of  per  Ton  of  2,240  lbs.  delivered  in 

full  (8). 

Charterers  to  have  the  option  of  ordering  the  Steamer  to  Queenstown 
or  Falmouth  for  final  orders  as  to  port  of  discharge  in  United  Kingdom 
or  Continent,  which  are  to  be  given  within  12  hours  of  arrival  (or  lay 
davs  to  count) ;  Freight  in  this  case  to  be  five  per  cent,  additional  if 
ordered  to  the  Continent.  Charterers  have  the  option  of  ordering  the 
Steamer  to  Gibraltar  for  Orders,  which  are  to  be  given  within  12  hours  of 
arrival,  or  lay-days  to  count  (unless  ordered  direct  on  signing  Bills  of 
Lading),  to  discharge  at  Gibraltar  or  a  good  and  safe  port  (o)  in  the 
Adriatic  or  Mediterranean,  as  above  defined,  Spain  excluded. 

Charterers  have  the  option  of  ordering  tiie  Steamer  to  Frederikshavn, 
Elsinore,  or  Copenhagen  (at  Master's  option),  for  orders,  which  are  to  be 
given  within  12  hours  of  arrival,  or  lay-days  to  count  (unless  ordered 
direct  on  signing  BiUs  of  Lading),  to  discharge  at  one  of  the  following 
ports,  viz. :  Gothenburg,  Aarhuus,  Copenhagen,  Kiel,  Nyborg,  Helsingborg, 
Malmo,  Landscrona  (Stettin  to  discharge  below  the  bridges),  New  Fair- 
water,  Stockholm,  Pillan,  or  Reval,  and  for  purposes  of  Freight  to  be 
considered  as  given  on  signing  Bills  of  Lading.  Orders  for  these  ports 
may  be  given  at  Queenstown  or  Falmouth  within  12  hours  of  arrival,  or 
lay  days  to  count,  in  which  case  rate  of  Freight  to  be  five  per  cent,  extra. 
The  Freight  to  be  paid  on  unloading  and  right  delivery  of  the  Cargo  (a) 
in  cash  if  discharged  in  U.  K.,  or  if  abroad,  in  cash  at  current  rate  of 
Exchange,  short  sight  on  London. 

(e)  ArUde  27.  (m)  Article  46. 

(/)  Article  30.  (n)  Articles  30,  33. 

Ig)  Article  33.  (o)  Article  34. 

(A)  Article  35.  (p)  Article  36. 

(0  Article  29.  (jq)  Articles  123  etieq, 

(A)  Article  133.  (r)  Article  37. 

(0  See  p.  92.  («)  Article  145. 
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Cash  for  GaptainV  ordinary  disbursements  at  port  of  loading  to  be 
advanced,  if  required,  Steamer  paying  Two-and-a-half  per  cent,  com- 
mbsion  and  cost  of  insurance  thereon,  the  amount  of  advance  to  be 
covered  by  Captain's  draft,  payable  three  days  after  ship's  arrival  at  port 
of  discharge  out  of  Freight  and  on  which  the  draft  shall  form  a  charge  (t). 

Loss,  damage  or  detention  by  the  Act  of  God,  restraints  of  princes  and 
rulers,  public  enemies  or  people,  qnarantine,  epidemics,  pirates  or  robbers, 
barratry  of  the  Master  or  Crew,  fire  from  any  cause  or  wheresoeTer  occurring, 
perils  of  the  sea  or  other  waters,  riots,  strikes  or  stoppages  of  labour,  or  lock-outs 
of  seamen  or  shore  labourers,  whether  partial  or  otherwise,  and  any  consequence 
thereof;  explosions,  bursting  of  boilen,  breakage  of  shafts,  or  any  latent  defect 
in  hull,  machinery  or  appurtenances,  collisions,  stranding,  or  other  acddenta 
of  the  seas,  rivers,  canals,  and  naTigation  of  whatsoever  kind  (even  when 
occasioned  by  the  negligence,  default  or  error  in  judgment  of  the  Pilot,  Master, 
Mariners,  or  other  servants  of  the  Shipowner,  not  resulting,  however,  in  any 
case  from  want  of  due  diligence  by  the  owners  of  the  Ship  or  any  of  them,  or 
by  the  Ship's  Husband  or  Manager),  or  any  other  extraordinary  occurrence 
beyond  the  control  of  either  party  always  mutually  excepted  (u).  General  average 
shall  be  adjusted  according  to  York- Antwerp  Rules,  1890  (x). 

It  is  also  mutually  agreed  that  this  shipment  is  subject  to  all  the  terms  and 
prorisions  of  and  all  the  exceptions  from  liability  contained  in  the  Act  of 
Congress  of  the  United  States,  approved  on  the  13th  day  of  February,  1893,  and 
entitled,  **  An  Act  relating  to  Mavigation  of  Vessels,"  etc.,  and  Bills  of  Lading 
are  to  be  signed  in  conformity  with  said  Act  (y). 

Steamer  to  have  liberty  to  sail  with  or  without  pilots,  and  to  tow  and 
assist  Vessels  in  all  situations  (z),  also  (if  loaded  at  a  Gulf  port)  to  coal 
at  Norfolk  or  Newport  News,  in  which  case  Charterers  or  their  Agents 
have  the  option  of  giving  orders  there ;  said  orders  to  be  given  within 
12  hours  of  arrival,  or  lay-days  to  count,  aud  for  purposes  of  Freight  to 
be  considered  as  given  on  signing  Bills  of  Lading.  Captain  to  give 
written  notice  before  signing  Bills  of  Lading  whether  ho  calls  for  coid  or 
not,  snd  at  which  coaling  station. 

bteamer  to  have  liberty  to  coal  at  a  port  in  the  United  Kingdom  or 
Copenhagen,  if  ordered  to  the  Sound  or  Baltic ;  or  at  Gibraltar,  if  ordered 
to  the  Mediterranean  or  Adriatic  (z). 

Vessel  to  load  under  inspection  of  Underwriters*  Agents  and  to  comply 
with  their  rules. 

The  Cargo  to  be  brought,  and  taken  from,  alongside  (a)  the  Steamer, 
at  Merchants'  risk  and  expense. 

Charterers  to  have  the  privilege  of  designating  a  wharf  or  wharves 
for  loading. 

Charterers  are  to  load,  stow,  and  trim  the  Cargo  at  their  own  expense, 
under  the  direction  of  the  Master,  but  they  shall  not  be  responsible  for 
improper  stowage  (6).  Charterers  to  pay  American  tonnage  dues,  pilotage, 
and  all  port  charges  incidental  to  the  homeward  cargo  at  loading  port, 
including  elevating,  stevedore,  wharfage,  and  tarpaulins,  and  to  provide 
and  fill  sacks  required  to  secure  bulk  grain,  also  dunnage  mats  and 
ceiling,  and  to  provide  an  agent  for  Custom  House  business ;  but  Owners 
to  pay  all  port  and  other  charges  incidental  to  any  outward  Cargo  they 
may  take  to  loading  nort.  Charterers'  Agents  to  pay  cost  of  discharging 
cargo,  pilotage,  and  all  port  charges  incidental  to  the  homeward  cargo  at 

(0  Article  137.  (y)  Appendix  V.,  p.  387. 

(u)  On  these  exceptions,  see  Section  VI.,  (z)  Articles  99,  100. 

pp.  177-199.  (a)  Article  43. 

(ar)  Appendix  IV.,  p.  381.  (6)  Article  50. 
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the  disoharginji  port  to  which  Steamer  may  be  or<£9red,  and  to  provide 
an  agent  for  the  Oastom  House  boBiness. 

Steamer  to  supply  steam  and  winchmQn  to  drive  winches^  and  to  give 
use  of  gear. 

The  Captain  shall  sign  Bills  of  Lading  as  presented,  without  prejudice 
to  this  Gharterparty,  and  any  difference  between  the  amount  of  Freight 
by  the  Bills  of  Lading  and  this  Gharterparty  to  be  settled  at  port  of 
loading  before  sailing. 

If  the  Steamer  be  not  sooner  dispatched  running  days  (Sundays 

and  holidays  excepted)  shall  be  allowed  the  Gharterers  for  loading  and 
discharging  (c).  Should  the  cargo  not  be  delivered  to  Vessel  at  loading 
port  and/or  discharged  at  port  of  destination  within  the  specified  time  by 
default  of  Gharterers  or  other  Agents,  for  each  and  every  day  over  and 
above  said  lay  days,  Gharterers  are  to  pay,  day  by  day,  the  sum  of 
fourpence  per  net  register  ton  per  day  demurrage,  any  detention  through 
Quarantine  not  to  count  in  lay-days  (d). 

Lay  days  at  port  of  loading  are  not  to  count  before  the  next, 

unless  with  Gharterers*  consent,  and  to  commence  on  the  day  following 
receipt  by  Charterers'  Agents  or  Captain's  written  notice  of  readiness, 
accompanied  by  Surveyor's  Certificate  (e).  Should  the  Steamer  not  be 
ready  to  load  on  or  before  noon  of  the  ,  Charterers  have  the  option 

of  cancelling  the  Gharterparty.  Should  the  Steamer  be  ordered  to  dis- 
charge at  a  port  on  the  Continent,  excepting  Rouen,  where  there  is  not 
sufficient  water  for  the  Steamer  to  enter  first  tide  after  arrival,  and  to  lie 
always  afloat  (f),  lay-days  are  to  count  from  24  hours  after  arrival  at 
nearest  safe  customary  anchorage  (o),  and  any  lighterage  incurred  to 
reach  the  port  of  discharge  is  to  &  at  the  expense  and  risk  of  the  receiver 
of  the  cargo,  any  custom  of  the  port  to  the  contrary  notwithstanding  (/). 

Should  the  Steamer  be  ordered  to  a  port  of  discharge  inaccessible  by 
reason  of  Ice  on  the  Steamer's  arrival,  the  Master  shall  have  the  option  of 
waiting  until  the  port  is  again  open,  or  of  proceeding  to  the  nearest  safe 
open  port  (o)  or  roadstead  (telegraphing  his  arrival  there  to  Freighters), 
where  he  shall  receive  fresh  orders  for  an  open  and  accessible  port  of 
discharge  in  the  United  Kingdom  or  Continent  as  above,  within  24  hours 
of  arrival  or  lay-days  to  count.  If  so  ordered  the  Steamer  shall  receive 
the  same  Freight  as  if  she  had  discharged  at  the  port  to  which  she  was 
originally  ordered.  This  clause  shall  also  apply  in  case  of  Steamer  being 
ordered  to  the  Baltic^  and  the  Sound  should  be  impassable  by  ice  on 
arrivaL  In  no  case  shall  the  Steamer  be  ordered  from  a  port  of  call  in 
the  United  Kingdom  to  an  ice-bound  port. 

The  Steamer  shall  be  consigned  to  and  shall  employ  their  broker 

to  attend  to  the  Ship's  business. 

Charterers'  liability  to  cease  when  the  Cargo  is  shipped,  the  Owner  or 
Master  of  the  Steamer  bavins;  an  absolute  lien  upon  the  Cargo  for  the 
recovery  and  payment  of  all  Freight,  Dead  Freight,  and  Demurrage  (jg). 

Charterers  have  the  option  of  shipping  other  lawful  Merchandise  under 
this  Charter,  paying  the  same  Freight  as  Steamer  would  earn  with  a  full 
cargo  of  Maize. 

All  spaces  to  be  placed  at  Charterers'  disposal  which  would  be  used  for 
Cargo  if  loading  for  Owners'  account. 


(c)  Article  131.  (g)  Articles  53,  54. 

(<0  Articles  128  et  ieq.  (f)  See  p.  92. 

(0  Article  40.  (o)  Article  84. 
(/)  Article  133 
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If  the  Dation  under  whoee  flae  the  Steamer  sails  shall  be  at  war^ 
whereby  the  free  navigation  of  the  Steamer  is  endangered,  or  in  case 
of  l^ockade  or  prohibition  of  export  of  Grain  and  Seed  from  the  loeding 
port,  this  C/harter  shall  be  null  and  void  at  the  last  outward  port  of 
deliyery  or  at  any  subsequent  period  when  the  difiQculty  may  arise, 
previous  to  Cargo  being  shipped. 

Captain  or  Owners  to  telegraph  his  sailing  from  his  last  port  of 
departure  for  loadiog  port  to 

Penalty  for  non-performaoce  of  this  agreement  proved  damages  not 
ezoeeding  estimated  amount  of  Freight  (A). 

Iq  consideration  of  this  Charter,  a  Brokerage  of  five  per  cent^  on  the 
gross  amount  of  Freight,  Desd  Freight,  and  Demurrage,  is  hereby  due  by 
the  Steamer  (lost  or  not  lost)  to  and  Steamer  to  be  repcnrted  at  the 

Custom  House  at  the  port  of  discharge  by  Charterers*  Agents. 

(The  Clauses  herein  regarding  payment  of  port  charges,  stevedore', 
etc.,  at  ports  of  loading  aud  discharge,  refer  only  to  such  charges  as  are 
ordinarily  incurred;  any  extra  expenses  caused  by  the  Steamer  being 
under  average  are  to  be  adjusted  in  the  usual  way.) 


(C.)  ANGLO-AMERICAN  COTTON  CHARTERPARTY. 
An  (igreed  in  London^  July^  1895. 

It  is  this  day  mutually  agreed  between  (t)  owners  of  the  Steam- 

ship of  tons  net  register,  British  measurement  (A;);  clashed 

100  Al  (7),  now  at  (m)  and  and  Charterers  as  follows: — 

1.  That  the  said  steamship  being  tight,  staunch,  and  strong,  and  in 
every  way  fitted  for  the  voyage  (n),  and  provided  with  sufBcient  water 
ballast  to  enable  her  to  carry  a  full  cargo  of  Cotton,  shall  proceed  (o)  in 
bnllast  as  ordered  at  to  load  in  a  safe  place  (p)  at  one  of  the 

following  ports,  Chilveston,  New  Orleans,  or  Mobile,  at  Charterers'  option, 
acconling  to  custom  (q),  unless  otherwise  provided  herein,  a  full  and 
complete  cargo  (r)  of  cotton  and/or  other  lawful  merchandise  under  Deck, 
and  being  so  loaded  shall  therewith  proceed  to  (s)  a  safe  port  (p)  in  the 
United  Kingdom  or  on  the  Continent,  between  Havre  and  Hamburg,  both 
inclusive,  or  in  the  Baltic  (not  higher  than  Cronstadt,  includiog  St. 
Petersburg  or  Newport),  Sevastopol,  Genoa,  Naples,  Salerno,  or 
Barcelona,  as  ordered  on  signing  Bills  of  Lading,  or  as  near  thereto  as 
she  may  safely  get  (Q,  and  discharge  (u)  the  lame  in  the  usnal  and 
customary  manner  (q)  at  such  port  in  accordance  with  Bills  of  Lading, 
and  in  such  dock  or  alongside  (x)  such  wharf  or  in  other  safe  place  (p), 
always  afloat  {y),  as  Charterers  or  their  Agents  may  appoint,  in  con- 
sideration whereof  Charterers  are  to  pay  freight  as  follows : — (z) 

shillings  pence  Sterling  per  net  registered  ton  as  above, 

if  ordered  to  Liverpool 

shillings  pence  Sterling  per  net  registered  ton  as  above, 

if  ordered  to  Havre,  Antwerp,  Rotterdam,  or  Bremen. 


(K)  This  clause  is  worthless  and  un-  (g)  Article  133. 

enforceable.  (r)  Article  46. 

(0  ArUdes  11  0t  9eq.  (a)  Articles  30,  33. 

ik)  Article  25.  (0  Article  86. 

(0  Article  24.  (n)  Articles  123  H  §eq. 

(m)  Article  27.  (»)  ArUcle  43. 

(n)  Article  29.  (y)  See  p.  92. 

(o)  Article  33.  (*)  Article  145, 
ip)  Article  34 
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shilliogs  pence  Sterling  per  net  registered  ton  as  above, 

if  ordered  to  any  other  port  in  the  United  Kingdom  or  CTontinent  as  above. 

shillings  pence  Sterling  per  net  registered  ton  as  above, 

if  ordered  to  • 

shillings  pence  Sterling  per  net  registered  ton  as  above, 

if  ordered  to  discharge  at  two  ports  in  the  same  country,  on  the  same  coast 
within  above  range,  or  two  ports,  Antwerp  and/or  Rotterdam  and/or 
Bremen  and/or  Hamburg. 

all  in  British  Sterlino:,  payable  in  cash  at  port  of  discharge,  on 
right  delivery  of  cargo  (3);  if  on  the  Continent  at  the  exchange  for 
Bankers'  short  sight  bills  on  London.  If  through  excepted  perils  any  of 
the  cargo,  other  than  deck  cargo,  be  lost  or  so  damagea  that  it  does  not 
go  forward  under  deck  in  this  Steamer  to  its  destination,  the  amount  of 
Chartered  freight  payable  hereunder  shall  be  proportionately  reduced  on 
final  settlement  of  freight  at  Steamer's  port  of  discharge. 

2.  The  whole  of  the  under  deck  and  fally  enclosed  space  of  the  said 
steamer,  where  cargo  has  been  carried  before  (with  the  exception  only  of 
the  saloons  and  cabins,  engine  and  boiler  house,  engine  room,  ordinary 
side  bunkers,  and  cubic  feet  space  in  for  bunkers  and  the 
necessary  room  for  the  accommodation  of  the  crew,  stores,  provisions,  and 
tackle)  shall  be  for  the  sole  use  and  at  tlie  disposal  of  Charterers  for 
cargo,  and  no  other  coal,  goods  or  cargo  shall  bo  taken  on  board  unless  by 
the  written  permission  of  Charterers.  The  Charterers  to  have  option  of 
shipping  damaged  Cotton  on  deck  (a),  consistent  with  the  seaworthiness 
of  the  steamer  (n),  such  to  be  at  the  Shipper's  risk  and  expense.  Including 
all  expenses  incidental  to  deck  cargo  at  ports  of  loading  and  discharge, 
and  tne  Charterers  to  fully  insure  the  freight  thereon.  All  movable 
wooden  bulkheads  and  shifting  boards,  and/or  other  removable  wooden 
obstructions  in  the  holds  to  be  taken  doTfvn  and  carried  on  deck  if  required 
by  Charterers.  Owners  shall,  if  required,  furnish  Charterers  with  a  plan 
shewing  every  cargo  compartment  or  space  in  vessel,  as  per  builder's  plan, 
with  cubic  capacity  of  each. 

3.  The  Owners  guarantee  vessel  to  have  a  capacity  according  to 
builder's  plan  of  cubic  feet  cargo  space  (k\  approachable  by  hatch- 
ways not  Jess  than  three  feet  square.  The  hold  measurements  to  be  taken 
from  under  the  beams  to  the  ceiling,  and  from  batten  to  batten,  and 
Owners  guarantee  to  carry  (if  tendered)  not  less  than  tons  weight 
of  dead  weight  cargo  when  fully  loaded,  and  tiiat  she  can  carry 

tons  (of  2,240  pounds)  of  cargo  on  15  feet  draught,  even  keel  (A;).  Should 
the  builder's  pLems  be  disputed,  the  steamer  to  be  re-measured  at  port  of 
discharge  or  on  her  first  return  to  the  United  Kingdom  by  approved 
Surveyors.  The  cost  of  measuring  to  be  paid  by  the  Charterers,  should 
the  acciurapy  of  the  builder's  plans  be  established,  otherwise  by  the 
Owners. 

4.  The  vessel  is  not  to  retun  on  board  at  loading  port  more  coal  than 
is  sufi&cient  to  steam  to  Newport  News  or  Norfolk,  Va.,  at  one  of  which 
ports  she  must  coal  on  the  homeward  passage.  Should  the  steamer  be 
ordered  to  the  Baltic,  she  is  to  coal  at  any  one  port  in  the  United  Kingdom, 
at  captain's  option,  and  should  she  be  ordered  to  the  Mediterranean  or 
Black  Sea,  she  it  to  coal  at  Gibraltar  or  Algiers  (&). 

6.  The  Master  to  give  written  notice  before  noon  to  the  CSiarterers  or 
their  Agents  when  his  vessel  is  entered  at  Custom  House  and  ready  to 
load  (c)  inside  the  Bar  or  Harbour  in  the  loading  berth  designated  by 


(a)  Article  48.  (6)  Articles  99,  100.  (c)  Article  40. 
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Charterers  or  their  Agents  (suoh  berth  to  be  furnished  immediately  upon 
the  Captain's  application  or  lay-days  to  commenoeX  with  all  holds  clear 
and  clean  swept  and  ready  in  eyery  respect  to  take  in  oarso,  and  the  lay 
days  to  commence  on  the  followiog  momlog ;  but  should  the  steamer  not 
be  entered  and  ready  as  abore,  and  have  given  written  notice  to  this  effect 
before  noon  of  the  Charterers  to  have  the  option  of  cancelling  this 

Charterparty.     Lay-days  shall  not  commence  before  without 

written  permiBsion  of  the  Charterers, 

6.  One  running  day  and  a  quarter  per  100  tons  net  register  (Sundays 
and  lesAl  holidays  excepted)  are  to  be  allowed  Charterers  for  loading  the 
car^  Xd) ;  and  in  case  venel  is  longer  delayed  by  default  of  Charterers,  fx 
their  Agents,  they  shall  pay  demurrage  at  the  rate  of  fourpence  per  net 
register  ton  per  running  day  for  each  and  every  full  day  so  detained  (c). 
It  sooner  loaded  the  vessel  to  pay  Charterers,  or  their  Agents,  the  sum  of 
twopence  Sterling  per  net  register  ton  per  day  dispatch  money  for 
every  running  day  so  saved*  Charterers  may  finish  loading  on  the  day 
the  steamer  is  cleared  at  the  Custom  House  without  countiDg  it  as  a  lay 
day,  neither  shall  it  count  for  dispatch  money. 

Owners  or  Master  sbsJl  cable  vessel's  departure  from  last  port  to 

enter  upon  this  charter. 

7.  Charterers  to  pay  for  oom];»«ssing  Cotton,  loading,  stowing,  and 
lightering  cargo  at  port  of  loading,  and  branding  and  marking  (ifany). 
Cnarterers'  Stevedore  to  be  employed  for  loading  under  the  direction  of 
the  Master,  but  Charterers  not  responsible  for  improper  stowage  (/). 
Owners  to  pay  Charterers  2s.  Qd.  per  net  register  ton,  in  consideration  of 
which  Charterers  agree  to  pay  port  charges  at  loading  port  or  ports  on 
outward  cargo,  viz. :  Levee  dues,  quarantine  f<§es  (but  not  fumigating), 
wharfage,  watching,  tarpaulin  hire  or  shed  dues  and  outward  pilotage ; 
also  U.S.  tonnage  dues  and  in^raird  pilotage  for  vessels  arriving  in  ballast. 

8.  Vessel  to  furnish  the  use  of  her  steam  winches  (with  steam 
sufficient  to  drive  them)  and  tackle  in  loading,  also  to  load  at  night  and/ 
or  Sundays  aod  holidays  if  required  by  Chanerers,  they  paying  all  extra 
expenses  and  labour  incurred.  Vessel  to  trim  her  ballast  as  required. 
Charterers  to  have  the  option  of  loading  the  vessel  in  the  channel,  bay,  or 
stream,  or  of  designating  the  wharf  for  loading,  and  if  required  by  them 
to  shift  more  than  once,  they  to  pay  the  cost  of  towage ;  and  it  is  agreed 
that  the  cargo  shall  be  delivered  according  to  the  customs  and  usases  of 
the  ports  of  discharge,  unless  otherwise  expressed  herein  {ff).  Vessel 
shall,  if  ordered  to  a  bsx  port,  load  at  tlie  wharf  or  in  the  channel,  bay,  or 
stream,  to  such  a  draught  as  the  Pilots  deem  safe  to  cross  the  bar.  Such 
draught  to  be  at  least  six  inches  less  than  the  officially  notified  water  on 
the  bar.  The  Master  is,  however,  at  liberty  to  cross  ue  bar  on  any  less 
draught  than  above  stipulated,  on  condition  that  Vessel  pays  such  extra 
expenses  as  may  be  incurred  thereby.  In  all  other  cases  the  whole 
expense  ot  loading  outside  the  bar  (including  lighterage)  to  be  pcdd  by 
Charterers  as  per  clause  7*  In  any  event  sJl  cargo  lightered  to  be  at 
shipper's  risk. 

9.  Master  to  sisn  Bills  of  Lading  as  and  when  presented  without 
reference  or  prejudice  to  this  contract,  on  receipt  of  Press  orders  and 
shipper's  guarantee  to  keep  cargo  insured ;  and  in  the  absence  of  fraud, 
clerical  or  obvious  errors,  the  Bills  of  Lading,  if  signed  by  the  Master, 
and  the  number  of  bales  agree  with  the  Mate's  and/or  tally  clerk's 


{d)  Article  181.  (/)  Article  50. 

(0)  Articles  128  e<  Mg.  {ff)  Article  8. 
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receipts,  shall  be  conclusive  evidence  against  the  owners  of  the  quantity 
of  cai^o  shipped.  In  regard  to  cotton  shipped  on  Through  Bills  ot  Ladine 
from  interior  points,  it  is  agreed  and  understood  that  the  cargo  described 
in  the  "Master's  Receipt  or  "Master's  Bill  of  Lading*  shall  be 
delivered  at  the  port  of  discharge  upon  presentation  of  the  said  Through 
Bill  of  Lading,  provided  that  the  particulars  agree  with  those  stated  in 
such  Master's  Receipt  or  Bill  of  Lading.  The  freight  as  per  Bills  of 
Lading  (and/or  Through  Bills  of  Lading)  is  to  be  accepted  bv  the  Master 
and/or  owners  towards  payment  of  the  amount  of  chartered  freight  due 
under  this  Gharterparty.  Any  difference  in  amoimt  of  freight  between 
the  Bills  of  Lading  (and/or  Through  Bills  of  Lading)  and  the  total  gross 
chartered  freight,  as  above,  to  be  settled  at  port  of  loading  before  the 
vessel  sails ;  if  in  vessel's  favour,  to  be  paid  in  cash  at  current  rate  of 
exchange,  less  vessel's  disbursements,  and  insurance  and  commission  on 
same ;  if  in  Charterer's  favour,  by  usual  Master's  Bill,  payable  5  days  after 
arrival  at  port  of  discharge,  or  upon  collection  of  freight  (whichever 
occurs  first),  and  such  bill  is  hereby  made  by  Owners  a  charge  on  freight 
as  per  Bills  of  Lading,  and  the  said  freight  is  herebv  hypothecated  as 
security  for  said  bill.  The  amount  of  said  bill  shall  be  fully  insured 
against  all  risks  from  tlie  time  of  signing  Press  or  Mate's  Receipts  at 
Charterers'  risk  and  expense,  and  bo  subject  to  General  Average,  Salvage 
Charges,  and  all  risks  incidental  to  freight.  Certificate  of  Insurance  to  be 
attached  to  the  Draft,  and  given  up  on  payment  of  same. 

10.  Sufficient  cash  for  vessel's  necessary  disbursements,  if  required  by 
the  Captain,  shall  be  advanced  at  the  current  rate  of  exchange,  vessel 
paying  2^  per  cent,  commission  thereon,  for  which  the  Master  shall 
execute  a  legal  draft  payable  60  days  after  date  thereof  or  five  days  after 
arrival  at  port  of  discharge,  or  upon  collection  of  freight  (wmchever 
occurs  first),  against  the  amount  of  freight  due  under  this  Charter,  and 
said  freight  and  vessel  are  hereby  hypothecated  as  security  for  said  draft 
(which  shall  take  precedence  of  all  other  claims  against  the  vessel  and 
her  freight),  and  said  draft  shall  bo  insured  by  the  Charterers  at  vessel's 
risk  and  expense,  the  Certificate  of  Insurance  to  be  attached  to  the 
Draft  (a). 

11.  In  case  steamer  is  in  general  average  at  port  of  loading  the  Agency 
shall  remain  with  the  Chiuterers  (or  their  Agents),  but  the  custody 
commission  to  be  waived. 

12.  The  vessel  shall  be  consigned  to  Charterers  or  their  Agents  at  port 
of  loading,  and  be  entered  and  deared  by  them  at  Custom  House,  paying 
them  per  cent,  commission  on  the  freight,  as  per  charter,  and  a  lee 
of  £10  10<.  tor  doing  ship's  business. 

13.  All  freight  payable  under  this  charter,  on  Through  Bills  of  Lading, 
and  on  the  usual  ship's  Bills  of  Lading  and/or  Master's  receipts  shall  (sub- 
ject to  the  vessel's  lien  thereon  for  chartered  freight)  belong  exclusively  to 
the  Charterers,  and  shall  be  collected  by  their  Agents  at  the  port  of  dis- 
charge, it  being  hereby  agreed  that  the  vessel  shall  be  consigned  to  the  said 
Agents,  and  pay  them  Ten  Guineas  for  attending  to  the  vessel's  inward 
business ;  if,  however,  the  consignment  at  the  port  of  discharge  is  placed 
in  other  hands,  vessel  shall  pay  them  as  liquidated  damages  the  sum  of 
£75,  and  shall  pay  the  amount' of  the  Captam's  bill  or  bills  for  disburse* 
ments,  and/pr  freight  dififerences,  in  cash  to  the  holders  of  the  said  bills  on 
the  day  the  said  vessel  is  entered  at  the  Custom  House.    All  cargo  on 


(3)  Article  137. 
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board  under  this  charier  in  excess  of  the  aggregate  quantity  required  by 
Bills  of  Lading  shall  belong  to  the  Charterers  and  be  delivered  to  their 
Aeents  at  port  of  discharge  without  any  claim  by  the  ship,  average  and 
salvage  claims  excepted. 

14.  The  Act  of  God,  restraint  <^  rulers  and  people,  war,  fire, 
epidemics,  strikes  or  lock-outs  of  stevedore's  men,  draymen  or  press  hands, 
detention  or  destruction  of  goods  on  railway  or  at  press,  pirates,  collisions, 
and  all  and  overy  danger  and  accidents  of  the  seas,  canals  and  rivers,  and 
of  navigation  of  whatever  nature  or  kind  during  the  performance  of  this 
charter  always  excepted  (A).  Charterers  or  stev^res  shall  not  be  respon- 
sible for  any  damages  occurring  while  loading  or  discharging  cargo  by 
reason  of  any  defect  in  vessel's  machinery  or  tackle,  nor  for  neglect  on 
the  part  of  vessel's  officers  or  crew.  The  vessel  to  have  liberty  to  sail 
with  or  without  Pilots,  and  to  tow  and  to  deviate  for  the  purpose  of  and 
for  assisting  vessels  in  distress  (t).  It  is  also  mutually  agreed  that  tbis 
charter  is  subject  to  all  the  terms  and  provisions  of  and  to  the  exemptions 
from  liability,  contained  in  the  Act  of  Congress  of  the  United  States,  re- 
lating to  navigation,  etc.,  approved  on  the  13th  day  of  February,  1893  (A;). 
General  average  shall  be  adjusted  according  to  York/Antwerp  Bules, 
1890  (n. 

15.  if  any  dispute  shall  arise  regarding  any  of  the  clauses  in  this 
charter,  or  as  to  any  matter  or  thing  to  be  done  or  omitted  in  pursuance 
thereof,  or  as  to  any  breach  of  the  same,  or  as  to  the  rights,  duties,  or 
liabilities  of  either  of  the  parties,  it  shall  be  settled  by  ar&tration  at  the 
port  where  the  dispute  arises,  one  arbitrator  being  appointed  by  the 
Owners  or  Master  and  the  other  by  the  Charterers  or  their  Agents,  and  on 
appointment,  and  before  proceeding  with  the  reference,  the  two  arbitiators 
shall  choose  an  umpire,  and  the  decision  of  the  arbitrators  and/or  the  umpire 
shall  be  final  unless  either  party  appeals  to  the  Court  in  jurisdiction 
within  thirty  days  after  the  delivery  of  the  award,  or  so  soon  after  that 
period  as  the  Courts  may  be  sitting. 

16.  Penalty  for  non-performance  of  this  a^eement  to  be  proved 
damages  not  exceeding  estimated  amount  of  freight  due  under  this 
charter  (m). 


(D.)  THE  1890  BLACK  SEA  CHARTERPARTY. 

London^  18 

It  is  this  day  mutually  agreed  between  (n)  Owner  of  the  good 

Steamer  called  the  Flag  (o),  and  classed  (p)  of  the  measure- 

ment ^   Register  Tons,  or  thereabouts  (j),  whereof  is 

Master,  now  (r)  and  of  Freighters, 

1.  That  the  said  steamer,  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage(<),  having  leave  to  take  a  cargo  for  owner's  benefit, 
from  any  ports  in  the  United  Kingdom,  or  Continent,  or  Mediterranean 


(A)  Section  VI^  pp.  177-199.  (a)  Articles  11  Hteq. 

(0  Articles  99, 100.  (o)  Article  7. 

(*)  Appendix  V.,  p.  387.  ip)  Article  24, 

(0  Appendix  IV.,  p.  381.  iq)  Article  25. 

(m)  This  clause  is  worthless  and  un-  (r)  Article  27. 

enforceable.  (a)  Article  29, 
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direct,  and  (or)  to  any  ports  in  the  Mediterranean,  Adriatic,  Black  or  AzoS 
SesOf  and  (or)  any  ports  on  the  way  (t\  shall  with  all  conyenient  speed, 
sail  and  proceed  to  (u)  and  as  there  ordered  by  within  six 

running  hours  of  arrival,  or  lay-days— Sundays  only  excepted — to  count 
to  (u)  or  so  near  thereunto  as  she  may  safely  get  (x),  and  there  load, 

always  afloat  (y),  from  the  factors  of  the  said  freighters,  a  full  and 
complete  cargo  (0)  (but  not  exceeding  tons,  English  weight)  of 

wheat  and  (or)  seed  and  (or)  grain  at  the  option  of  the  freighters  (if  a 
mixed  cargo,  notice  of  the  descriptions  and  quantities  to  be  giyen  before 
loading  commences,  and  the  heaviest  goods  to  be  supplied  first)  which  said 
freighters  bind  themselves  to  ship,  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparei,  provisions,  and 
furniture ;  and  being  so  loaded  shall  therewith  proceed  to  a  safe  port  (a)  in 
the  United  Kinji^dom,  or  a  safe  (a)  p>rt  on  the  Continent,  between  tiavre 
and  Hamburg  (both  inclusive)  or  to  a  safe  (a)  port  in  the  Adriatic  or 
Mediterranean  Seas  (Spain  excluded). 

2.  Orders  for  the  United  Kingdom,  Continent,  or  other  stipulated  port, 
unless  given  on  signing  Bills  of  Lading,  are  to  be  given  at  Gibraltar  within 
twelve  running  hours  of  arrival,  or  lay  days — Sundays  only  excepted — to 
count. 

3.  The  Charterer  has  the  right  to  order  the  steamer  from  Gibraltar  to 
Queenstowo,  Falmouth  or  Plymouth  (at  Master's  option)  for  final  orders 
to  be  given  within  twelve  running  hours  (twenty-four  at  Queenstown)  of 
arrival,  or  lay  days — Sundays  only  excepted — to  count,  for  the  United 
Kingdom,  Continent,  or  for  other  stipulated  Continental  port  not  west  of 
Havre,  paying  Is.  per  unit  extra  freight  over  and  above  the  rates  herein- 
after stated. 

4.  Should  the  Charter  contain  an  Adriatic  or  Mediterranean  option, 
unless  notice  is  given  to  captain  on  signing  Bills  of  Lading  to  proceed  to 
Gibraltar  direct,  in  which  case  the  Adriatic  and  Mediterranean  options 
become  null  and  void,  orders  for  an  Adriatic  or  Mediterranean  port,  east  of 
Malta,  are  to  be  given  on  signing  Bills  of  Lading,  or  at  Constantinople  in 
passli^^,  and  unless  so  ordered  the  steamer  shall  proceed  to  Malta  for  orders 
to  be  given  within  twelve  hours  or  lay-days — Sundays  only  excepted — to 
count  for  a  Mediterranean  port  west  of  Malta,  or  for  a  United  Kingdom  or 
Continental  port,  or  for  other  stipulated  ports,  or  to  United  Kingdom  for 
further  orders,  but  having  so  called  at  Malta  the  right  to  order  from  Gibraltar 
is  thereby  cancelled,  and  the  freight  to  United  Kingdom,  Continent,  or 
other  stipulated  ports  shall  be  the  same  from  Malta  as  though  ordered 
from  Gitotltar. 

5.  The  steamer  shall  proceed  as  ordered  to  the  port  of  discharge  (&),  or 
so  near  thereunto  as  she  may  safely  get  (c),  always  afloat  (y),  there 
delivering  the  cargo  on  being  paid  freight,  as  follows,  viz. : — 

All  per  unit  delivered  as  per  scale  in  the  margin,  being  in  full  of  all 
port  charges  and  pilotage  as  customary.  The  freighters  ensage  to  provide 
the  necessary  mats  for  dunnage,  and  separation  of  dififerent  kinds  of  cargo. 
The  cargo  to  be  brought  and  taken  from  alongside  the  steamer  (e)  at 
freighters  expense  and  tisk,  but  the  crew  to  render  all  customary  assist- 
ance in  hauling  lighters  alongside.    In  loading  and  lightening,  the  Master 


(0  ArtiolM  99, 100.  (a)  ArUcle  34. 

(u)  ArUcle  80.  (6)  ArUcle  88. 

(«)  ArUcU  86.  (p)  ArUcle  86. 

(y)  See  p.  92.  («}  ArUcle  43. 
(#)  Article4«. 
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shall  use  all  reanonable  diligence  to  prevent  spillage  by  placing  tarpaalins 
or  canvas  between  the  steamer  and  the  lighters.  The  Charterer  by  his 
Agents  has  the  right  to  be  on  board  the  steamer  whilst  loading  or 
discharging  for  the  purpose  of  inspecting  the  cargo.  He  is  also  entitled 
to  check  the  weight  and  generally  supervise  his  interest  therein. 

6.  The  Master  has  leave  to  sail  with  or  without  pilots,  to  call  at  any 
ports  for  coal,  to  tow  or  be  towed,  and  to  render  assistance  to  other 
vessels  in  distress  (J), 

7.'  running  days  (g\  Sundays,  Good  Friday,  Easter-Monday, 

Whit-Monday,  and  Christmas  Day  excepted,  are  to  be  allowed  the  said 
freighters  (if  the  steamer  be  not  sooner  dispatched)  for  loading  and 
unloading,  and  ten  days  on  demurrage  (A)  over  and  above  the  said  lay 
days,  at  fourpence  per  ton  on  the  steamer's  gross  register  tonnage  per 
running  day.  Lay-days  at  port  of  loading  are  not  to  count  before  the 
next  (new  style),  unless  both  steamer  and  cargo  be  ready  earlier. 
The  freighters  have  the  option  of  cancelling  this  charter  (t)  if  the  steamer 
does  not  arrive  at  port  of  loading  and  Im  ready  to  load,  on  or  before 
midnight  of  next  (new  style),  unless  the  steamer  has  been  detained 

waiting  for  orders  as  to  loadine  port  longer  than  six  hours,  in  which  case 
the  date  last  mentioned  shall  be  extended  so  far  as  to  cover  the  time  the 
vessel  was  detained  for  orders  over  and  above  the  six  hours,  and  if  by 
reason  of  such  detention  the  vessel  is  prevented  reaching  her  loading  port, 
the  charterers  shall  pay  demurrage  for  each  day  detained  over  the  said 
hours,  whether  the  vessel  is  ultimately  loaded  or  not. 

8.  Gash  at  port  of  loading,  not  exceeding  £  ,  to  be  advanced  the 
Master,  if  required,  free  of  interest  and  commission,  to  be  deducted  from 
the  freight  with  cost  of  insurance  thereon  {k), 

9.  The  freight  is  to  be  paid  on  unloading  and  delivery  of  the  cargo  (Q, 
if  in  the  United  Kingdom,  in  cash,  and,  if  ekewhere,  in  cash  in  gold,  at 
the  current  exchange  for  bankers'  sight  bills  on  London. 

A.  Should  it  be  necessary  to  lighten  the  vessel  to  reach  the  open  sea, 
the  same  to  be  at  steamer's  expense  and  merchant's  risk. 

B.  If  the  steamer  bo  ordered  to  Nioolaiefif  and  ice  (except  in  the  spring) 
prevents  her  entering  the  port,  this  charter  shidl  be  null  and  void  (m). 
Should  frost  ensue  (except  in  the  spring)  after  the  steamer  has  arrived  at 
Nicolaiefif,  and  the  vessel  is  compelled  to  leave  to  avoid  being  frozen  in, 
the  Master  is  at  libertv  to  leave  without  cargo,  in  which  case  the  charter 
shall  be  null  and  void,  or  with  part  cargo,  and  to  fill  up  for  steamer's 
benefit  at  any  open  Black  Sea,  Azoff,  or  Mediterranean  port  for  United 
Kingdom,  Gontinent,  or  Mediterranean ;  but  in  case  of  leaving  with  part 
cargo,  the  steamer  shall  complete  the  voyage  as  if  a  full  cargo  had  been 
loaded,  or  shall  forward  such  part  cargo  to  its  destination,  provided  that 
no  extra  expense  be  thereby  caused  to  the  receivers,  freight  being  paid 
on  quantity  delivered  under  this  charter  (n). 

C.  In  the  event  of  any  part  of  the  cargo,  which  has  been  put  into  craft, 
to  enable  the  steamer  to  pass  down  the  river  after  the  captain  has  signed 
Bills  of  Lading,  being  frozen  in,  so  that  steamer  is  unable  to  complete  the 
re-loading,  she  is  to  wait  not  less  than  five  days,  and  if  the  craft  does  not 
arrive  she  will  be  at  libertv  to  proceed  to  complete  her  voyage,  and  shall 
not  be  held  liable  for  non-delivery  at  port  of  discharge,  but  the  captain  is 


(/)  Articles  99, 100.  (k)  Article  137. 

07)  Article  131.  (/)  Articlei  136, 145. 

(A)  Article  128.  (m)  Article  36. 

(t)  Article  27.  (n)  Article  36, 
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to  inform  the  sluppers  and  charterers  by  telegram  from  Constantiiiople  of 
the  quantity  left  oehind. 

10.  Should  the  steamer  be  ordered  to  a  port  of  discharge,  inaccessible 
by  reason  of  ice  on  the  steamer's  arrival,  the  Master  shall  have  the  option 
of  waiting  until  the  port  is  again  open,  or  of  proceeding  to  the  nearest 
safe  open  port  or  roadstead  (telegraphing  his  arrival  there  to  freighter), 
where  he  shall  receive  fresh  orders  for  an  open  and  accessible  port  of 
discharge  in  the  United  Kingdom  or  Continent  as  above,  within  twenty- 
four  hours  of  arrival,  or  lay-days  to  count.  If  so  ordered,  the  steamer 
shall  receive  the  same  freight  as  if  she  had  discharged  at  the  port  lo 
which  she  was  originally  ordered ;  but  if  ordered  to  a  port  more  than  100 
nautical  miles  distant  from  such  open  port  or  roadstead,  the  freight  shall 
be  increased  by  one  shilling  and  threepence  per  unit.  In  no  case  shall 
the  steamer  be  ordered  from  a  port  of  call  in  the  United  Kingdom  to  an 
ice-bound  port.  Except  in  the  spring  the  steamer  shall  not  be  ordered  to 
an  ice-bound  port  for  loading  (n). 

11.  Except  as  herein  provided,  detention  by  frost,  ice,  or  quarantine, 
shall  not  count  as  lay  days. 

12.  Should  the  steamer  be  ordered  to  discharge  at  a  place  to  which 
there  is  not  sufficient  water  for  her  to  get  the  first  tide  after  arrival 
without  lightening,  and  lie  always  afloat,  lay-days  are  to  count  from 
forty-eight  nours  after  her  arrival  at  a  safe  anchorage,  for  similar  vessels 
bound  for  such  place,  and  any  lighterage  incurred,  to  enable  her  to  reach 
the  place  of  discharge,  is  to  be  at  the  expense  and  risk  of  the  receiver  of 
the  cargo,  any  custom  of  the  port  or  place  to  the  contrary  notwithstanding, 
but  time  occupied  in  proceeding  from  the  anchorage  to  the  port  of 
discharge  is  not  to  coimt  (»). 

13.  If  the  cargo  cannot  be  discharged  by  reason  of  a  strike  or  lock-out 
of  any  class  of  workmen  essential  to  the  ^scharge  of  the  cargo,  the  days 
for  discharging  shall  not  count  during  the  continuance  of  such  strike  or 
lock-out.  A  strike  of  the  receiver's  men  only  shall  not  exonerate  him 
from  any  demurrage  for  which  he  may  be  liable  imder  this  charter,  if  by 
the  use  of  reasonable  diligence  he  could  have  obtained  other  suitable 
labour,  and  in  case  of  any  delay  by  reason  of  the  before-mentioned  causes, 
no  claim  for  damages  shall  be  made  by  the  receivers  of  the  cargo,  the 
owners  of  the  ship,  or  by  any  other  party  under  this  Charter  (o). 

14.  The  Act  of  God  (p).  Perils,  Dangers,  and  Accidents  of  the  Sea  or 
other  Waters  of  what  nature  and  kind  soever  (q)  :  Fire  from  any  cause 
on  Land  or  on  Water  (r).  Barratry  of  the  Master  and  Crew  (»),  Enemies  (t), 
Pirates  and  Bobbers  (ii),  Arrests  and  Bestraints  of  Princes,  Bulers  and 
People  (x)j  Explosions,  Bursting  of  Boilers,  Breakage  of  Shafts,  or  any 
latent  detect  in  Hull  and  (or)  Machinery  (y\  Strandingn,  Collisions  (z% 
and  all  other  Accidents  of  Navigation,  and  ail  Losses  and  Damages  caused 
thereby  are  excepted,  even  when  occasioned  by  negligence,  default,  or 
error  in  judgment  of  the  Pilot,  Mast^er,  Mariners,  or  other  Servants  of  the 
Shipowners  (a),  but  unless  stranded,  sunk,  or  burnt  (&),  nothing  herein 
contained  shall  exempt  the  Shipowner  from  liability  to  pay  for  Damage  to 
Cargo  occasioned  by  bad  Stowage,  by  improper  or  insufficient  Dunnage,  or 


(o)  See  p,  195.  (u)  Article  85. 

Ip)  Article  80.  (a;)  Article  82. 

(q)  Article  88.  (y)  See  p.  182. 

(r)  Article  87.  («)  See  pp.  192, 194. 

(0  Article  88.  (a)  Article  89. 

(0  Artiqle  8^.  (6)  See  The  Qleniivet  (1893V^.  164.   , 
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abeeDoe  of  ouBtomary  Ventilation,  or  by  improper  opening  of  Valves, 
Sluices,  and  Ports,  or  by  causes  other  than  thoae  above  excepted,  and  all 
the  above  exceptions  are  conditional  on  the  Vessel  being  Seaworthy  whrai 
she  sails  on  the  Voyage,  but  any  Latent  Defects  in  the  Hull  and  (or) 
Machinery  shall  not  be  considered  unseaworthiness,  provided  the  same  do 
not  result  from  want  of  due  diligence  of  the  Owners,  or  any  of  them,  or  by 
the  Ship^s  Husband  or  Manager  (c). 

15.  No  cargo  (other  than  freighters*)  or  cattle  to  be  shipped  without 
the  written  sanction  of  the  shippers,  except  as  herein  provideo. 

16.  The  master  is  to  telegraph  from  Constantinople  and  (unless  taking 
cargo  to  the  loading  port)  from  his  last  port  of  outward  discharge  to 

of  naming  the  date  of  the  steamer's  departure  and  to  apply  to 

at  for  cargo,  failing  to  telegraph  as  above  three  days  are  to  be  added 

to  the  lay-days. 

17.  If  the  nation  ui.der  whose  flag  the  steamer  sails  shall  bo  at  war, 
whereby  the  free  navigation  of  the  steamer  is  endangered,  or  in  case  of 
blockade  or  prohibition  of  export  of  grain  and  seed  from  the  loading  port, 
this  Gliarter  shall  be  null  and  void  at  the  last  outward  port  of  delivery  or 
at  any  subeequent  period  when  the  difficulty  may  arise,  previous  to  cargo 
being  shipped. 

18.  The  freighters*  liability  on  this  Charter  to  cease  when  the  cargo 
is  shipped  (provided  the  same  is  worth  the  freight,  dead  freight,  and 
demurrage,  on  arrival  at  port  of  discharge),  the  owner  or  his  agent  having 
an  absolute  lien  on  the  cargo  for  freight,  dead  freight,  demurrage,  lighterage 
at  port  of  discharge  and  average  {d). 

19.  The  Mediterranean,  Bliu^k  Sea,  and  Baltic  Grain  Cargo  Steamer  Bill 
of  Lading,  1890,  is  to  be  used  under  this  Charter,  and  its  conditions  are  to 
form  part  thereof  (e), 

20.  Penalty  for  non-performance  of  this  Charter,  proved  damages  not 
ezoeeding  the  estimated  amount  of  freight  (/). 

21.  The  steamer  to  be  reported  at  the  Custom  House  in  Lon^m, 
Newcastle,  Cardifif,  or  Newport,  by  ,  to  whom  five  per  cent,  on  the 
gross  amount  of  freight  and  demurrage  is  due  by  the  steamer  on  the 
signment  of  this  Charter,  steamer  lost  or  not. 


(E.)    MEDITERRANEAN.  BLACK  SEA  AND   BALTIC    GRAIN 
CARGO  STEAMER  BILL  OP  LADING,  1890. 

Shipped,  in  good  order  and  condition,  by  (a),  in  and  upon  the 

good  Steamship  called  the  (A),  under  nag,  whereof  is 

master  for  this  present  voyage,  now  lying  in  (t^,  and  bound  for 

{k)t  with  liberty  to  call  at  any  ports  on  the  way  for  coaling  or 
other  necessary  purposes,  to  sail  without  pilots  and  to  tow  and  assist 
vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving  life ;  (Q. 

and  to  be  delivered  in  the  like  good  order  and  condition  at  the  aforesaid 
port  of  unto  or  to  his  or  their  assigns  (m),  he  or  they  paying 


(c)  Article  29.  (g)  Article  52. 

(d^  Articles  53, 54.  (A)  Article  26. 

(0)  Articles  18, 19.    For  the  form,  see  (0  Article  27. 

Form  E.  j^.  (k)  ArUde  23. 

(/)  This  clause  is  worthless  aad  onen-  (0  Articles  99, 100. 

forceable.  (m)  ArUole  56w 
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freight,  ~  demurrage,  if  any,  for  the  said  goods  and  all  conditions  and 
exceptions  of  the  charterparty,  dated  (n),  are  incorporated  herewith. 

The  Act  of  Crod  (o),  Perils,  Dangers,  and  Accidents  of  the  Sea  or  other 
Waters  (p),  of  what  nature  and  kind  soever;  Fire  from  any  cause  on 
Land  or  on  Water  (j),  Barratry  of  the  Master  or  Crew  (r),  Enemies  («), 
Rrates  and  Bobhers  \t).  Arrests  and  Restraints  of  Princes,  Rulers,  aud 
People  (u),  Explosions,  Bursting  of  Boilers,  Breakage  of  Shafts,  or  any 
latent  defect  in  Hull,  ^  Machinery  (sc),  Strandings,  Oollisions,  and  all 
other  Accidents  of  Navigation,  and  all  Losses  and  Damages  caused  thereby 
are  excepted,  even  when  occasioned  by  negligence,  default  or  error  in 
judgment  of  the  Pilot,  Master,  Mariners,  or  other  Servants  of  the  Ship- 
owners (2/),  but,  unless  stranded,  sunk  or  burnt,  nothing  herein  contained 
shall  exempt  the  Shipowner  from  liability  to  pay  for  Damage  to  Cargo 
occasioned  by  bad  Stowage,  by  improper  or  insufficient  Dunnaze,  or 
absence  of  customary  Ventilation,  or  by  improper  opening  of  ^ves. 
Sluices  and  Ports,  or  by  causes  other  than  thot»e  above  excepted,  and  all 
the  above  exceptions  are  conditional  on  the  Vessel  being  Seaworthy  when 
she  sails  on  the  Voyage,  bat  any  Latent  Defects  in  the  Hull  '^  Machinery 
shall  not  be  considered  unseaworthiness,  provided  the  same  do  not  result 
from  want  of  due  diligence  of  the  Owners,  or  any  of  them,  or  by  the 
Ship's  Husband  or  Manager  {x). 

General  Average  payable  according  to  York-Antwerp  Rules,  1890  (s). 
laying  days  have  been  used  at  the  port  of  Loading. 

In  Witness  whereof,  the  Master  of  the  said  Ship  hath  affirmed  to  three 
Bills  of  Lading,  all  of  this  tenor  and  date,  one  of  which  Bills  being 
accomplished,  the  others  to  stand  void. 

Dated  in  this  day  of  189 

Weight,  Quantity  and  Quality  Unknown  (a). 


(P.)  GENERAL  PRODUCE,  BLACK  SEA,  AZOPP  AND  DANUBE 
STEAMER  BILL  OP  LADING,  1890. 

Shipped^  in  good  order  and  condition  by  in  and  upon  the  good 

Steamship  now  lying  in  the  port  of  and  bound  for  with 

liberty  to  call  at  any  ports  for  coaling  ^  loading  ^  discharging  or  other 
necessary  purposes  bemg  marked  and  numbered  as  per  margin,  and 

to  be  delivered  in  like  good  order  and  condition  at  the  port  of  unto 

or  to  his  or  their  assigns,  he  or  they  paying  freight  on  the  said 
goods  on  delivery  at  the  rate  of  and  charges  as  per  margin. 

It  is  mutiially  agreed  that  the  Ship  shall  have  liberty  to  sail  without 
Pilots;  to  tow  and  assist  vessels  in  distress ;  to  deviate  for  the  purpose  of 
saving  life  or  property;  to  convey  goods  in  lighters  to  and  from  the  Ship 
at  the  risk  of  the  Owners  of  the  gowls  but  at  Ship's  expense ;  and  in  case 


(n)  Articles  19, 134.  (Q  Article  85. 

(0)  Article  80.  (u)  Article  82. 

(p)  Article  83.  (a;)  Article  29. 

(9)  Article  87.  (y)  Article  89. 

(r)  Article  88.  («)  Appendix  IV. 

(«)  Article  81.  (a)  Article  52,     ^  , 
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the  Ship  shall  put  into  a  port  of  refuge  for  repairs,  to  tranship  the  goods 
to  their  destination  by  any  other  Steamship. 

The  Act  of  Gk)dy  Perils,  Dangers  and  Accidents  of  the  Sea  or  other 
Waters  of  what  nature  and  kind  soever,  Fire  from  any  cause,  on  Land  or 
on  Water,  Barratry  of  the  Master  or  Crew,  Enemies,  Pirates  and  Bobbers^ 
Arrests  aud  Restraints  of  Princes,  Bulers,  and  People,  Exploeions,  Bursting 
of  Boilers,  Breakage  of  Shafts,  or  any  latent  defect  in  Hull  ^  Machinery* 
Strandings,  Ck>llision8  and  all  other  Accidents  of  Navigation,  and  all 
Losses  and  Damages  caused  thereby,  are  excepted,  even  when  occasioned 
by  negligence,  default  or  error  in  judgment  of  the  Pilot,  Master,  Mariners, 
or  other  Servants  of  the  Shipowners,  but  unless  Stranded,  Sunk  or  Burnt, 
nothing  herein  contained  shall  exempt  the  Shipowner  from  liability  to  pay 
for  Damage  to  Cargo  occasioned  by  bad  Stowage,  by  improper  or  insufficient 
Dunnage  or  absence  of  customary  Ventilation,  or  by  improper  opening  of 
Valves,  Sluices,  and  Ports,  or  by  causes  other  than  those  above  excepted, 
and  all  the  above  exceptions  are  conditional  on  the  Vessel  being  Seaworthy 
when  she  sails  on  the  Voyage,  but  any  Latent  defects  in  the  Hull  ~ 
Machinery  shall  not  be  considered  unseaworthiness,  provided  the  same  do 
not  result  from  want  of  due  diligence  of  the  Owners,  or  any  of  them,  or  by 
the  Ship's  Husband  or  Manager. 

The  Shipowner  is  not  liable  for  Loss  or  Damage  occasioned  by  Decay, 
Putrefaction,  Rust,  Sweat,  Change  of  Character,  Drainage,  Leakage, 
Breakage,  or  any  loss  or  damage  arising  from  the  Nature  of  the  goods 
or  the  insufficiency  of  packages;  nor  for  Land  Damage;  nor  for  the 
obliteration  or  absence  of  Marks  or  Numbers ;  nor  for  any  loss  or  damage 
caused  by  the  prolongation  of  the  voyage. 

The  Steamer,  while  detained  at  any  port  for  the  purpose  of  coaling,  is 
at  liberty  to  discharge  and  receive  goods  and  passengers. 

The  goods  are  to  be  applied  for  within  24  hours  of  Ship's  arrival  and 
reporting  at  the  Custom  House,  otherwise  the  Master  or  Agent  is  to  be  at 
liberty  to  put  into  lighters  or  land  the  same  at  the  risk  and  expense  of 
the  owners  of  the  goods. 

In  case  of  quarantine  at  any  port,  the  goods  destined  for  that  port  may 
be  discharged  into  quarantine  depdt,  hulk,  or  other  vessel,  as  required  for 
the  Ship's  dispatch.  Quarantine  expenses  upon  the  said  goods,  of  what- 
ever nature  or  kind,  shall  be  borne  by  the  owners  thereof. 

The  Master  or  Agent  shall  have  a  lien  on  the  goods  for  freight  and 
payments  made,  if  any,  or  liabilities  incurred  in  respect  of  any  charges 
stipulated  herein  to  be  borne  by  the  Owners  of  the  goods. 

In  case  any  part  of  the  within  goods  cannot  be  found  during  the  Ship's 
stay  at  the  port  of  their  destination,  they  are  to  be  sent  b^k  by  first 
Steamer,  at  the  Ship's  risk  and  expense,  and  subject  to  any  proved  claim 
for  loss  of  Market,  provided  the  goods  are  properly  port  marked. 

The  Ship  shall  not  be  liable  for  incorrect  delivery  of  packages  unless  each 
of  them  shall  have  been  distinctly  marked  by  the  Shippers  before  shipment. 

General  Average  payable  according  to  York-Antwerp  Rules. 

The  Owner  and  Consignee  of  the  goods  and  Shipowner  mutuallv  agree 
to  be  bound  by  ail  of  the  above  stipulations,  exceptionp,  and  conditions, 
notwithstanding  any  custom  of  the  ports  of  loading  or  di&charging  to  the 
contrary. 

In  Witness  whereof  the  Master  or  duly  authorised  Agent  of  the  said 
Ship  hath  affirmed  to  three  Bills  of  Lading,  all  of  this  tenor  and  date,  one 
of  which  Bills  being  accomplished,  the  others  to  stamd  void. 

Dated  in  this  day  of  189 

Weight,  Qctauty,  Quantity  and  Contbnts  Unknown. 
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(G.)  TIME  CHARTBRPARTY. 

London  189  • 

It  is  tbis  dav  mutually  agreed  between  of  the  good  Iron  Screw 

Steam  Ship  called  the  Q>)  of  Tons  gross  Register,  and 

Tons  net  Register  (c),  ha^ng  engines  of  horses'  power  (d),  and 

classed  at  Lloyd's  Years,  or  Tears  in  Liverpool  Book, 

now  and  during  hiring  (e),  of  Tons  dead  weight  or  thereaboutp, 

inclusive  of  fuel  and  stores,  &c.,  now  (J)         and  Messrs*         Charterers . 

WiTNBSSETH, 

That  the  said  Owners  agree  to  let,  and  the  said  Charterers  agree  to  hire 
the  said  Steam  Ship  for  the  term  of  calendar  Months,  from  the 

day  of  for  a  voyage  from  to  and  back  to  ,  she 

being  then  placed  at  the  disposal  of  the  Charterers,  at  ,  in  such  Dock, 

or  at  such  safe  (g)  Wharf  or  place  (where  she  may  always  safely  lie  afloat), 
as  Charterers  may  direct,  she  being  then  ready  to  receive  Cargo  (A\  and 
being  tight,  staunch,  strong,  and  every  way  fitted  for  the  service  (and  with 
full  complement  of  officers,  seamen,  engineers,  and  firemen  for  a  Vessel  of 
her  tonnage)  (t) ;  to  be  employed  in  carrying  lawful  merchandise  (ex- 
cluding ore,  salt,  petroleum  and  its  products,  and  all  other  injurious 
cargoes)  between  such  Ports  within  the  following  limits,  viz. :  with 

the  option  to  the  Charterers  to  send  the  steamers  to  as  the  Charterers 

or  their  Agents  shall  direct,  on  the  following  conditions : — 

That  the  Owners  shall  provide  and  pay  for  all  the  provisioDs  and  wages 
of  the  Captain,  Officers,  Engineers,  Donkey  Enginemen,  Firemen  and 
Crew ;  shall  pay  for  the  insurance  of  the  Vessel ;  also,  for  all  engine-room 
stores,  and  maintain  her  in  a  thoroughly  efficient  state  in  hull  and  machi- 
nery lor  and  during  the  service.  That  the  Charterers  shall  provide  and  pay 
for  Coals  as  stated  below.  Port  Charges,  Pilotages,  Agencies,  Commissions, 
and  all  other  charges  whatsoever,  except  those  before  stated. 

That  the  Charterers  shall  accept  and  pay  for  all  Coal  in  the  Steamer's 
Bunkers ;  and  the  Owoers  shall,  on  expiry  of  this  Charterparty,  pay  for  all 
Coal  left  in  the  Bunkers  at  the  current  market  prices  at  the  respective 
ports  when  she  is  delivered  to  them. 

That  the  Charterers  shall  pay  for  the  use  and  hire  of  the  said  Vessel  at 
the  rate  of  per  gross  register  Ton  per  Calendar  Month,  commencing 

on  and  from  the  day  of  her  delivery,  as  aforesaid,  and  at  and  after  the 
same  rate  for  any  part  of  a  month  ;  hire  to  continue  until  her  delivery  to 
the  Owners  (unless  lost)  at  London. 

Should  the  VesFel  be  lost  without  beinz  heard  of,  hire  shall  cease  to  be 
due  fifteen  days  after  the  date  on  which  she  left  her  last  Port. 

Should  the  Steamer  occupy  a  longer  period  than  days  between 

,  hire  shall  be  remitted  for  any  excess  of  time  beyond  the  days 
named.  Any  time  lost  at  Port  of  call  to  be  excluded  from  the  above 
guaranteed  passage  (Jc), 

That  in  the  event  of  loss  of  time  from  deficiency  of  men  or  stores, 
breakdown  of  machinery,  or  damage  preventing  the  working  of  the  Vessel 
(when  in  port  {k)\  for  more  than  twenty-four  worklog  hours,  the  payment 


(6)  Article  26.  (g)  Article  87. 

(c)  Articles  25, 46.  (A)  Article  40. 

id)  Article  23.  (t)  ArUcle  29. 

le)  Article  24.  (Jt)  These  clauses  are  unnsiial. 

(/)  Article  27. 
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of  hire  shall  ceaie  until  she  be  again  in  an  efficient  state  to  resume  her 
service. 

The  Charterers  are  to  put  on  board  in  London  tons  Coal  (  ) 

for  Ship's  use  for  the  Voyage  out  and  home,  and  which  is  to  include  the 
working  of  the  Donkey  Engines.  Should  this  quantity  be  insufficient,  the 
Owner  of  the  Steamer  undertakes  to  pay  the  cost  of  any  further  quantity  (h). 
The  time  of  sailing  from  to  be  reckoned  from  the.time  the  Captain 

receives  his  dispatehes  on  board,  and  the  loading  complete.  The  steam 
winches  and  cranes  to  be  in  efficient  working  order  when  in  port. 

Payment  of  the  said  Hire  to  be  made  in  London,  monthly,  in  advance,  by 
Charterers'  acceptance  at  thirty  days'  date,  and  in  default  of  such  payment 
the  Owners  shall  have  the  faculty  of  withdrawing  the  said  Steamer  from 
the  service  of  the  Charterers  without  prejudice  to  any  daim  thev,  the 
Ovmers,  may  otherwise  have  on  the  Charterers,  in  pursuance^  of  this 
Charter,  any  payment  for  part  of  a  month  to  be  calculated  at  thirty  days 
to  the  month. 

That  the  cargo  or  cargoes  may  be  laden  ^  discharged  in  any  Dock, 
or  at  any  Wharf  or  place  that  the  Charterers  or  their  Agents  may  direct, 
provided  the  Steamer  can  always  safely  lie  afloat  (Q. 

That  the  whole  reach  of  the  Veesers  Holds  and  usual  places  of  loading 
and  accommodation  of  the  Ship  (m)  (not  being  more  than  she  can  reasonably 
stow  and  carry)  shall  be  at  the  Charterers'  disposal,  reserving  only  proper 
and  sufficient  space  for  Ships'  officers,  crew,  tackle,  apparel,  furniture, 
provisions,  stores,  and  fuel. 

That  the  Captain  shall  prosecute  his  voyages  with  the  utmost  dis- 
patch (n),  and  shall  render  all  customary  assistance  with  Ship's  crew  and 
boats. 

That  the  Captain  (although  appointed  by  the  Owners^  shall  be  under 
the  orders  and  direction  of  the  Charterers  as  regards  employment,  agency, 
or  other  arrangements ;  and  the  Charterers  hereby  agree  to  indemnify  the 
Owners  from  all  consequences  or  liabilities  that  may  arise  from  the  Captain 
signing  Dills  of  Lading,  or  in  otherwise  complying  with  the  s«me  {o). 

That  if  the  Charterers  shall  have  reason  to  bo  dissatisfied  with  the 
conduct  of  the  Captain,  Officers,  or  Engineers,  the  Owners  shall,  on 
receiving  particulars  of  the  complaint,  investigate  the  same,  and,  if 
necessary,  make  a  change  in  the  appointments. 

That  the  Master  shall  be  furnished  from  time  to  time  with  all  requisite 
instructions  and  sailing  directions,  and  shall  keep  a  full  and  correct  Ix>g  of 
the  voyage  or  voyages,  which  are  to  be  patent  to  the  Charterers  or  their 
agents. 

That  the  Charterers  shall  have  the  option  of  continuing  the  Charter  for  a 
further  period  of  on  giving  notice  thereof  to  the  Owners  previous 
to  the  expiration  of  the  first-named  term. 

That  should  the  vessel  be  lost,  freight  paid  in  advance,  and  not  earned 
(reckomng  from  the  date  of  her  loss),  shall  be  returned  to  the  Charterers. 
The  Act  of  God  (jp),  the  Queen's  Enemies  {^^  Fire  (r),  Bestraints  of 
Princes,  Rulers,  and  People  (s).  Detention  of  Railway  Trucks,  Frost, 
Strikes  (f),  and  all  other  dangers  and  accidents  of    the  sea,  riverS| 


(0  See  Article  40.  {q)  Article  81. 

(m)  Article  48.  (r)  Article  87. 

(n)  Articles  30,  99, 100.  (a)  Article  82. 

(o)  Articles  18,  20.  (Q  Article  42. 
(j))  Article  80. 
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machinery,  boilers,  and  steam  Davigation  (u),  throngliout  this  Charterparty 
always  excepted  (as). 

That,  should  any  dispute  arise  between  the  Owners  and  the  Charterers, 
the  matters  in  dispute  shall  bo  referred  to  three  persons  at  London,  one 
to  be  appointed  by  each  of  the  parties  hereto,  and  the  third  by  the  two  so 
chosen,  their  decision,  or  that  of  any  two  of  them,  shall  be  final,  and  for 
the  purpose  of  enforcing  any  award,  this  agreement  may  be  made  a  rule 
of  Court. 

That  the  Owners  shall  haye  a  lien  upon  all  cargoes,  and  all  sub-freights, 
for  any  amounts  due  under  this  Charter ;  and  Chu'terers  to  have  a  lien  on 
the  Ship  for  all  moneys  paid  in  advance  and  not  earned  (^\ 

All  aerelicts  and  salvage  shall  bo  for  Owners'  and  Charterers'  equal 
benefit  («).  Penalty  for  non-performance  of  this  Contract,  estimated 
amount  of  damages. 

A  Commission  of  Five  per  Cent,  on  the  estimated  amount  of  Freight  is 
due  on  signraent  hereof  to  (a)  Ship  lost  or  not  lost. 


(H.)  "NEGLIGENCE  CLAUSE." 

«<  It  is  also  mutually  agreed  that  the  Carrier  shall  not  be  liable  for  loss 
or  damage  occasioned  by  causes  beyond  his  control  (i),  by  the  perils  of  the 
soa  or  tther  waters  (c),  by  fire  from  any  cause  (d),  or  wheresoever  occur- 
riDg,  by  barratry  of  the  master  or  crew  (c),  by  enemies  (/),  pirates,  or 
robbers  (^f),  by  arrest  and  restraint  of  princes,  rulers,  or  people  (A),  riots, 
strikes,  or  stoppage  of  labour,  by  explosion,  bursting  of  Doilers,  breakage 
of  shafts,  or  any  latent  defect  in  hull,  machinery,  or  appurtenances  (t),  by 
collisions  (A),  stranding,  or  other  accidents  of  navigation  (c)  of  whatsoever 
kind  (even  when  occasioned  by  the  negligence,  default,  or  error  of  judg- 
ment in  the  pilot,  master,  mariners,  or  other  servants  of  the  Shipowner),  not 
resulting,  however,  in  any  case,  from  want  of  due  diligence  by  the  owners 
of  the  ship  or  any  of  them,  or  by  the  Ship's  Husband  or  Manager"  (/). 


(ti)  Article  83. 

(«)  Articles  79,  91. 

(y)  Articles  156,  157. 

{z)  Article  121. 

(a)  Article  16,  p.  35. 

(6)  ••  Act  of  God  ";  see  Article  80. 

(c)  Article  83. 

(d)  Article  87, 


(e)  Article  88. 
(/)  Article  81. 
(g)  Article  85. 
(A)  Article  82. 
(0  Article  29. 
Ik)  See  pp.  192,  194. 
(0  Articles  29,  89. 
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Practice  in  loading  and  discharging  Oeneral  Shipi  in  the 
Leading  Porta  of  Cheat  Britain. 

The  following  accotints  of  the  onstoms  of  the  ports  of  London, 
Liverpool,  Bristol,  Glasgow,  and  Hull,  as  they  exist  in  1903, 
have  been  carefully  compiled,  and  revised  by  merchants  in 
those  ports.  They  apply  in  the  absence  of  any  special  agree- 
ment or  custom  in  any  particular  trade.  It  is  hoped  they  wiU 
be  useful  both  to  merchants  and  shipowners  not  belonging  to 
those  ports,  and  to  lawyers. 

A. — Practicb  of  Port  of  London. 
I. — In  Loading. 

The  shipper  has  sometimes  "  engaged  "  so  much  goods  in  the 
ship  beforehand  by  agreement  with  the  shipowner  or  ship- 
broker,  such  agreement,  in  the  absence  of  express  stipulations, 
being  understood  to  be  on  the  terms  of  the  printed  bill  of 
lading  of  the  line  or  firm,  if,  as  is  usually  the  case,  there  is  such 
a  printed  bill,  or,  if  not,  on  reasonable  and  ordinary  terms  of 
shipment.  But  not  unfrequently  no  previous  engagement  of 
goods  takes  place. 

I.  Oooda  sent  by  land  to  the  ship : — 

The  shipper,  or  the  shipper's  agent,  acting  on  instructions  for 
shipping  forwarded  to  him  by  the  shipper,  sends  the  goods  to 
the  dock  where  the  ship  is  to  load. 

(1.)  I/*  they  are  sent  by  road,  the  carman  has  with  him  a 
"  shipping  note  " : — 

"  To  the  Superintendent  of  the  X.  Docks.  Please  receive  the 
undermentioned  packages  to  be  shipped  on  board  the  &*'  (here 
follows  description  of  marks,  numbers,  and  packages).  "  From 
F.,  shipper." 

The  carman  has  also  a  "  cart  note^  or  ordinary  form  of  receipt 
for  the  goods.  The  servants  of  the  dock  company  sign  the 
*^cart  note^*'  and  return  it  to  the  carman,  keeping  the  Mpping 
note  as  their  authority  for  receiving  and  shipping  the  goods.  On 
the  next  day  the  dock  company  forward  to  F.,  the  shipper,  tiie 
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aoconnt  of  their  dock  charges^  known  as  the  viliarfage  note^  which 
also  aoknowledges  receipt  of  the  goods,  and  corresponds  to  the 
mate's  receipt.  The  goods  are  not  slupped  till  these  charges  are 
paid;  but  to  prevent  delay,  large  shippers  have  a  ae]>osit 
aoconnt  with  the  dock  company,  and  make  out  the  shipping- 
note,  "  charges  to  our  deposit  account ; "  or  the  broker  loading 
the  ship  guarantees  to  the  dock  company  the  dock  charges  on  all 
goods  shipped  in  his  ship. 

(2.)  If  the  goods  are  sent  hy  rail,  there  is  no  shipping  note ;  the 
railway  rate  covers  the  dock  charges,  and  the  shipper  has  no 
intimation  of  the  arrival  of  the  goods  at  the  dock  from  the  dock 
company,  but  receives  an  advice  note  from  the  dmdt  of  the  rail- 
way that  the  goods  have  come  to  hand  and  have  Been  forwarded 
as  addressed. 

Goods  at  the  dock  are  "tallied"  by  the  shipowner,  either 
when  put  on  board,  or  on  delivery  into  the  dock  shed,  at  the 
ship's  option ;  where  the  tallying  takes  place  makes  no  difference 
n  the  shipowner's  liability,  though  it  may  render  it  more  diffi- 
cult for  him  to  prove  the  goods  were  lost  before  shipment  if  he 
does  not  tally  into  the  ship.  If  tallying  is  omitted,  the  pro- 
duction of  the  "  dock  charge  "  or  wharfage  note  by  the  shipper  is 
usually  accepted  by  the  shipowner  as  entitling  him  to  bills  of 
lading.  When  all  the  land-borne  goods  are  loaded,  the  dock 
company  present  to  the  mate  for  signature  a  list  of  such  goods 
thus: 

**X.  Export  Docks.  Eeceived  from  the  X.  Docks,  the 
under-mentioned  goods  on  the  ship  8.<,  master  E.,  bound  for  Z. 
Marks.  .  .  .  Nos.  .  .  .  Packages.  .  •  .  Shippers.  ...  In  good 
order.    Contents  unknown"  (a). 

The  dock  company  do  not  deliver  goods  to  the  ship  unless 
they  are  in  apparent  good  order,  without  having  had  direct 
instructions  from  the  shipper  or  shipowner. 

The  shipper  then  purchases  a  printed  form  of  the  bill  of  lading 
of  the  particular  line  or  firm,  fills  it  up  with  particulars  of  the 
goods  shipped,  and  leaves  it  for  signature  at  the  office  of  the 
shipowner  or  broker.  It  is  there  checked,  usually  with  the 
"tally- book"  kept  by  the  ship,  signed,  if  found  correct,  and 
delivered  to  the  applicant  without  his  necessarily  producing 
any  document  or  receipt.  In  this  there  is  obviously  some  risk 
of  a  fraudulent  application,  but  in  practice  it  is  slight. 

11. — Goods  sent  to  ship  hy  water : — 

With  these  the  dock  company  have  nothing  to  do,  and  they 
can  make  no  charge  for  them.  The  lighterman  bringing  the 
goods  delivers  an  order  or  receiving  note:  "Please  receive  in 
good  order  on  board  ship  8"  (particulars  of  goods), "  F.  shipper." 
The  mate  signs  a  receipt  (6),  "Eeceived  in  good  order,"  &o., 


(a)  See  Article  52. 

(6)  See  Article  51,  and  Armstrong  T.  AUan  (1892),  8  T.  L.  R.  613. 
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making  a  note  on  the  receipt  of  any  goods  damaged.  A  receipt 
without  snoh  note  is  a  **  clean  receipt*''  and  some  orders  to 
ship  have  a  clause : — **  No  goods  to  be  taken  on  board  for 
which  a  clean  receipt  cannot  be  given,  or  ship  will  be  held 
responsible." 

The  ship  is  entitled  by  custom  to  keep  the  lighter  alonffside 
for  three  days  frecy  after  which  demurrage  becomes  payable  at 
the  customary  rate  of  7«.  6d.  per  day  per  barge,  but  this  is  often 
modified  in  practice  {c)  or  by  special  agreement. 

The  ship  forwards  tne  receiving  note  to  the  broker's  office,  and 
the  broker  delivers  the  bill  of  lading,  which  has  been  previously 
left,  fiUed  up  by  the  shipper  on  the  firm's  printed  form,  to  the 
producer  of  the  nuUe*8  receipt  or  to  the  shipper  {d). 

Should  the  lighter  be  too  late  for  a  steamer,  the  goods  will 
not  be  landed  unless  on  the  order  of  some  one,  who  thereupon 
becomes  responsible  for  the  dock  charges.  The  goods  are  then 
treated  as  if  they  had  come  by  land.  The  lighterman  gets  a 
receipt  for  the  goods  from  the  dock  company. 

Labour. — The  dock  company  unload  from  carts,  warehouse, 
and  truck,  the  goods  loaded  from  the  shore  on  to  the  quay  at  the 
shipper's  expense.  They  are  then  slung,  lowered  into  the  hold, 
and  stowed  by  a  stevedore  employed  by  the  ship.  Where  the 
lowering  is  done  by  the  dock  cranes,  the  dock  company  charge 
the  stevedore  for  ikm  use,  and  guarantee  the  soundness  of 
machinery  and  gear,  but  do  not  take  the  risk  of  working  them. 
The  stevedore  is  instructed  as  to  place  of  stowage  by  a  repre- 
sentative of  the  shipowner  or  broker,  but  not  as  to  the  metnod 
of  stowage. 

Waterbome  goods  are  slung  in  the  lighter,  raised,  lowered, 
and  stowed  hj  the  stevedore ;  the  ship's  hand- winch  or  crane  is 
used;  the  ship  guarantees  soundness  of  the  gear  she  supplies, 
and  the  stevedore  finds  the  labour,  but  the  exact  proportions  in 
which  gear  is  supplied  by  the  stevedore  or  the  ship  vary  very 
much. 

II. — Practice  in  Unloading  at  the  Docks  in  London. 

The  practice  of  the  docks  in  London  under  the  control  of  the 
London  and  India  Docks  Company, — viz.  the  East  India,  West 
India,  South-West  India  and  Tilbury  Docks,  formerly  owned 
by  the  East  and  West  India  Dock  Company,  and  amalgamated 
with  the  London,  St.  Katherine,  Victoria,  and  Albert  Docks, 
formerly  owned  by  the  London  and  St.  Katherine  Dock  Com- 
pany— has  been  modified  as  to  unloading  since  1890.  The 
Dock  Companies  formerly  claimed  the  sole  right  to  discharge 


(c)  Thua  for  railway  barges  demurrage  is  10s.  per  day ;  for  sailing  barges  it 
is  20s. 

(d)  See  Article  51.    "  Mate's  receipt" 
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oargoeflf  taking  the  goods  from  hold  to  ship's  rail  or  taokle  as 
agent  of  tiie  shipowner,  and  from  thenoe  to  the  sheds  and  on  as 
agents  of  the  oonsignees.  The  praotice  of  the  Dook  Company 
now  varies  in  the  particular  dooks.  In  the  Albert  and  Yiotoria 
Docks  tiie  Dook  Company  refuse  to  discharge  ships  at  all,  and 
let  quay-space  to  shipowners  as  long  as  there  is  any  vacant ; 
they  also  let  quaynspaoe  to  shipowners  doing  their  own  work  in 
the  South- West  and  West  India  Import  Dock.  They  refuse  to  let 

?uay-space  to  shipowners  in  the  London  and  East  India  Docks, 
n  the  Tilbury  Dock  the  whole  of  the  work  is  now  (1903)  done 
by  shipowners  or  their  contractors,  quay-space  being  let  as  in 
the  Victoria  and  Albert  Docks.  There  is  no  principle  or  legal 
justification  for  this  difference  of  practice,  wtiich  is  based  on 
money  considerations  and  practical  convenience.  The  refasal 
to  let  quay-space,  now  very  unusual,  is  probably  illegal.  Much 
of  the  discharge  of  ships  is  now  done  by  the  shipowners,  who 
place  the  goods  in  the  dock  sheds,  or  on  trucks  or  lighters. 
Doing  paid  for  work  after  the  ship's  side  by  the  dock  companies 
as  agents  of  the  consignees. 

At  the  present  time  (1903)  a  bill  is  under  examination  by 
a  Joint  Committee  of  the  Houses  of  Parliament  to  provide  for 
the  purchase  of  all  the  docks  in  London  by  a  Port  Trust,  and 
for  the  control  of  the  river  by  the  same  authority. 

On  the  arrival  of  the  ship  in  dock  the  Ciptain,  broker,  or 
owner  hands  to  the  Dook  Company  a  "stop  for  freight,"  as 
follows  (e) : — 

• "  To  the  London  and  India  Docks  Company. 

"  I  hereby  give  you  notice  to  detain  all  the  undermentioned 
goods,  excepting  samples  of  the  same,  which  shall  be  landed  in 
your  docks,  and  now  on  board  the  ship  8.  from  X.,  until  the 
freight  due  thereon  as  herein  specified  shall  be  duly  paid  or 
satisfied,  in  proof  of  which  you  will  be  pleased  to  receive  the 
directions  of  Messrs.  B. 

**  Signed  (captain,  owner,  or  broker)." 

Particulars  of  goods  and  amount  of  freight  claimed  follow. 
These  may  be  filled  in  "  all  goods  landed,  freight  as  per  bill  of 
lading  "  to  cover  the  whole  cargo. 

The  vessel  is  *'  reported  "  at  the  custom  house  by  her  master, 
and  is  then  ready  to  deliver  (/).  By  the  custom  of  the  i)ort 
of  London,  unless  modified  by  special  customs  in  particular 


(e)  Aa  to  the  sUtutory  effect  of  this:  eee  57  &  58  Vict,  c  60,  s.  494, 
Appendix  III. 

(/}  Bat  by  the  practice  of  the  port  discharge  may  take  place  before  report,  in 
the  presence  of  a  costom-hoose  officer :  Mo^jor  and  field  r»  Grcmk  (1902),  7  Conu 
Cases,  231. 
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trades  {g)  or  dooks  (&),  or  express  stipulations  (t),  the  consignees 
have  forty-eight  hours  from  the  report  to  pass  the  entries  of 
their  goods  at  the  custom  house  and  take  delivery  (A;).  From 
the  expiration  of  that  time  warehouse  charges  at  the  dooks, 
and  tl^  cost  of  delivery  into  lighters,  must  be  paid  by  the 
consignee. 

The  consignee  can  do  one  of  two  things : — 

(1.)  Without  having  his  goods  warehoused  at  the  dock,  he 
can  send  a  barge  alongside  the  ship  and  take  the  goods  out  of 
dock  for  landing  at  a  wharf.  This  is  known  as  an  *'  overside 
eniryr 

(2.)  He  can  warehouse  his  goods  at  the  dock,  on  their  being 
landed  on  the  quay  :  known  as  a  •*  landing  entry ^ 

The  stop  for  freight  at  the  dock  only  applies  to  ^^  landing 
entries** 

I.  In  overside  entries  the  consignee  takes  his  bill  of  lading  to 
the  office  of  the  owner  or  broker,  and,  if  the  freight  is  unpaid, 
either  by  payment  of  freight,  or  on  credit  at  the  risk  of  the 
broker,  gets  in  exchange  for  it  an  •*  overside  pass  "  (Z). 

••  To  the  chief  officer,  ship  8,y  from  X. 

«•  You  may  pass  overside  for  Z.  wharf"  (goods  described  as  in 
bill  of  lading). 

In  such  a  case  the  lighterman  lodges  the  overside  pass  with 
the  ship,  and  delivery  is  made  by  the  shipowner,  the  mate 
tallying  the  goods :  or  the  discharge  and  tallying  may  be  done 
by  the  dock  company,  for  an  extra  charge  (m).    The  slup  takes  a 


(g)  E^.  Aste  t.  Simnore  (1884),  1  C.  &  £.  319,  in  the  grain  trade ;  MarzetU 
V.  Smith  (1884),  49  L.  T.  580.  In  the  fmit  trade  an  attempt  to  prove  a  varying 
custom  failed  in  The  Clan  Macdonald  (1883),  8  P.  D.  178. 

(A)  As  in  Petrocochino  t.  BoU  (1874),  L.  R.  9  C.  P.  355,  where  a  custom  of 
twenty-four  hours  was  proved  by  the  Victoria  Docks.  The  dock  companies 
generally  endeavour  to  establish  a  custom  of  twenty-four  hours. 

(t)  For  special  stipulations  in  the  bill  of  lading,  especially  the  *'  London  clause," 
Allowing  landing  immediately  on  arrival,  ending  snip's  risks,  see  Article  127. 
These  are  now  almost  universal  in  the  case  of  steamships ;  in  the  case  of  sailing 
vessels  seventy-two  hours  is  usually  given. 

(A)  In  Pollitzer  y.  S.S,  CascapecUa  (1886),  2  Times  L.  R.  413,  under  the  bill  of 
lading,  '*  goods  to  be  delivered  from  the  ship's  tackle ;  **  attempts  to  prove  on  the 
one  hand  a  custom  of  the  port  of  London,  that  if  a  barge  of  sufficient  size  to  take 
all  the  goods  under  a  number  of  bills  of  lading  was  sent,  the  consignee's  duty 
was  discharged,  though  the  ship  might  be  discharging  from  several  hatches  at 
once ;  and,  on  the  other  hand,  a  custom  that,  if  necessary,  a  separate  barge  must 
be  tent  for  each  bill  of  lading,  both  failed.  The  Divisional  Court  held  that  it 
was  a  question  for  the  jury  whether  the  consignees  had  taken  delivery  in  a 
reasonable  time. 

(J)  The  delivery  of  an  overside  pass  to  a  merchant  does  not  terminate  the 
tnuisit,  so  as  to  prevent  stoppage  in  trcai$itu:  Coventry  v.  QkuUtone  (1868), 
L.  R.  6  £q.  44. 

(m)  An  alleged  custom  for  the  lighterman  to  check  with  the  bill  of  lading  the 
narks  and  numbers  of  goods  delivered,  and  to  give  a  receipt,  was  not  prov^  in 
Friedhnder  v.  Shaw^  Savill  A  Albion  Co.  (1897),  2  Com.  Cates,  124. 
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receipt ;  **  Received  of  G.,  ex.  b.s.  iS."  (goods  described)  **  in  craft 
5."  Signed  "  L.,  lighterman ; "  and  the  ship's  clerk  gives  a  pass  : 
"  To  Superintendent  of  Z.  dock.  Please  pass  out  with  '*  (goods 
described)  **  ex.  s.s.  8.    Signed,  (clerk)." 

Overside  passes  are  also  granted  to  a  wharf,  filled  up,  "  All 
produce  entered  by  Z.  wharf/'  In  such  a  case  the  whai*finger 
guarantees  to  hold  the  goods  until  a  release  for  freight  by  the 
broker  or  shipowner  is  presented;  and  no  new  "stop  for 
freight "  is  therefore  necessary,  though  such  an  overside  pass  is 
obtained  by  the  wharf  %vithout  payment  of  freight. 

In  the  case  of  overside  goods,  to  give  dispatch,  by  custom  (n), 
or  special  agreement,  they  may  be  landed  on  the  quay  for  assort- 
ment, and  delivery  made  on  overside  passes  from  the  quay, 
the  consignee  incurring  no  ezti*a  expense  if  he  takes  the  goods 
within  a  time,  customarily  forty-eight  hours,  but  varying 
according  to  particular  custom  or  express  stipulation  (o). 

In  such  a  case,  under  the  customary  clauses  in  London  bills 
of  lading,  the  liability  of  the  shipowner  terminates  on  discharge 
from  the  ship's  deck  (jp). 

When  goods,  having  been  so  landed,  are  delivered  from  the 
quay  to  bghters  on  overside  passes,  the  dock  company  do  not 
take  a  receipt  from  the  lighter,  but  if  their  charges  have  been 
paid,  give  a  pass  : — *'  Z.  dock.  Pass  for  overside  goods.  Pass 
(barge  named)  with  goods  described  below.  Ship  8.  Master  E. 
From  X."  The  quantity  and  description  of  the  goods  is  filled 
in  the  pass,  the  condition  of  the  goods  being  ascertained  at  the 
wharf. 

This  pass  is  signed  by  the  master  of  the  ship  or  ledger  clerk, 
and  finally  examined  and  passed  by  the  dock  Qonstable  at 
the  looks. 

The  docks  under  the  control  of  the  Dock  Company  are  one 
for  all  purposes  of  delivery  and  stops  for  freight,  tbough  the 
powers  of  the  Dock  Oompany  are  different  in  the  docks  of  the 
two  old  companies  respectively,  as  to  by-laws,  rates,  etc. 
.  II.  Landing  entries. — If  the  goods  are  entered  for  landing,  the 
consignee  hands  to  the  dock  company  a  customs  permit,  and 
takes  his  bill  of  lading  to  the  broker's  office ;  on  presenting  it, 
and,  if  the  freight  is  unpaid,  either  on  credit  at  the  risk  of  the 
broker  or  by  payment,  he  obtains  a  **  Release  for  freightJ^ 

"  Bemoval  of  stop  for  freight.    To  Z.  Dock  Co. 

"  A  stop  for  freight  having  been  laid  on  the  undermentioned 
goods  ex  8.,  captain  E.,  from  X.,  you  are  now  authorised  to 
remove  such  stop  from  the  same."     Filled   in :   "  All  produce 


(n)  See  Petrocoohino  t.  Bott  (1874),  L.  R.  9  C.  P.  355 ;  Marzetti  v.  Smith  (1884), 
49  L.  T.  580 ;  A$te  r.  Stumore  (1884),  1  C.  &  £.  819, 
(o)  See  above,  pp.  249,  355,  356. 
\p)  PetroGocMno  v.  ^ott,  vide  supra. 
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entered  bv  G.,**  the  speoific  desoription  being  contained  in  the 
bill  of  lading. 

The  consignee  does  not  give  np  the  bill  of  ladins  to  the 
broker,  but  presents  it  to  the  dock  with  the  ^'Belease  for 
freight.- 

If  forty-eight  bonrs  {q)  have  expired  from  the  report  of  the 
ship,  the  goods  have  been  warehoused,  weighed,  and  perhaps 
coopered  and  sampled,  for  which  the  consignee  is  charged  by 
the  dock  company. 

The  dock  company  and  the  wharf  famish  the  oonsignee  with 
particulars  of  goods  consigned  to  him,  and  also  the  broker  with 
a  duplicate  for  purposes  of  freight.  The  docks  add  a  statement 
of  the  goods  damaged ;  the  wharves  do  not  inform  the  broker 
of  damages. 

The  dock  company's  ship  surveyors  are  called  in  during 
the  discharge  of  the  ship,  whenever  necessary,  to  survey 
damage.  The  shipowner's  liability  is  praoticallv  terminated 
by  correct  delivery  from  the  ship  according  to  the  '*  Landing 
account "  (r),  which  is  made  up  as  the  ship  discharges. 

The  nractice  of  the  docks  controlled  by  the  Dock  Company 
(formerly  the  Joint  Committee)  has  since  this  work  was  first 
published  completely  changed.  The  system,  which  was  one  in 
which  the  work  was  entirelv  done  by  the  docks,  has  now 
become  very  similar  to  the  Liverpool  system  described  below. 
A  serious  liability  may  be  placed  on  the  shipowner  under  this 
practice  as  re^rds  goods  intended  for  delivery  overside  which 
are  for  the  ship's  convenience  landed  on  the  quay  for  assort- 
ment ;  though  most  bills  of  lading  protect  the  shipowner  against 
this  liability. 

Cvae  L — Goods  were  shipped  under  a  bill  of  lading  '*  to  be  delivered  at 
the  port  of  LoDdon  from  the  ebip's  deck  where  the  ship's  responsibility 
shall  cease."  The  ship  went  into  dock,  and  notice  was  given  to  the  con- 
signee of  sixty-nine  bales  that  she  was  ready  to  unload.  Within  twenty- 
four  hours  tbe  consignee  sent  a  lighter.  According  to  the  custom  of  the 
dock,  the  sixty-nine  hales  bad  been  landed  by  tbe  d(^  company's  servants 
on  the  quay ;  but  they  only  delivered  sixty-eight  bales  to  tbe  Ugbter. 
Hdd^  that  tbe  bill  of  lading,  together  with  the  custom,  freed  the  ship 
from  liability  for  tbe  missing  bale  (s). 

Case  2. — A  custom  of  the  port  of  London  that  steamships  with  a  graeral 
cargo  should  unload  on  to  the  quay,  and  thence  into  lighters  at  the  ship- 
owner's expense,  was  proved,  and  hdd  consistent  with  a  bill  of  lading 
containing  the  clause,  '*  to  deliver  from  the  ship's  tackles  where  the  ship's 
responsibility  shall  cease,"  which  meant  *'  from  tackles  on  to  quay; "  and 
"  the  goods  to  be  discharged  from  the  ship  as  soon  as  public  intimation  is 

given  that  she  is  ready  to  unload,  and,  if  not  thereupon  removed  without 
elay  by  the  consignee,  the  master  or  agent  to  be  at  liberty  to  land  the 


See  NoU  1,  p.  249,  and  pp.  355,  856,  for  variations. 
See  NijU  2,  p.  249. 
(0  Petroooohino  v.  Bott  (1874),  L.  R.  9  C.  P.  855. 
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same,  or,  if  necessary^  to  discharge  into  lighters,  at  the  risk  and  expanse 
of  the  owner  of  the  goods  **  (<)• 


B. — Practice  of  the  Port  op  Liverpool. 

I. — In  loading  Oenercd  Vesseh. 

All  the  docks  and  sheds  at  Liverpool  belong  to  the  ''  Mersey 
Docks  and  Harbour  Board."  Some  of  the  docks,  which  are 
known  as  '*  closed  docks,"  are  worked  on  a  system  similar  to 
the  docks  in  London,  but  they  are  only  used  for  discharging 
and  stiffening  ships,  or  putting  some  ballast  into  a  ship  when 
discharged.  All  vessels  are  loaded  in  the  "  open  docks."  Here 
the  Harbour  Board  finds  quay  space  and  sheds,  for  which 
they  are  paid  by  tonnage  dues  from  ships,  dock  and  town  dues 
from  goods,  paid  by  the  shipper  when  the  goods  are  entered 
at  the  custom  house,  and  special  rents  from  appropriated  berths 
let  by  the  year  to  the  large  Steamship  Companies.  All  loading 
is  done  by  the  shipowners  and  their  servants,  subject  to  this, 
that  a  master  stevedore  must  be  employed  for  the  loading  of 
every  vessel  not  loaded  by  her  crew,  and  that  only  those 
licensed  by  the  Harbour  Board  may  act  as  master  stevedores. 
But  some  of  the  steamship  owners  of  the  port  are  themselves 
master  stevedores,  and  may  employ  under  them  whom  they 
please.  The  effect  of  these  provisions  is  thus  to  ensure  that 
the  loading  of  all  vessels  in  the  port  is  in  the  hands  of  responsible 
persons. 

I.  Ooods  brought  by  Land. — The  shipper  sends  the  goods  to 
the  berths  and  puts  them  on  the  quay ;  the  carter  bringing  the 
goods  delivers  a  ahipping-note,  which  either  the  mate  or  the 
wharfinger  signs ;  after  this  the  goods  are  at  the  ship's  risk,  in 
the  absence  of  express  exceptions.  The  wharfinger  measures 
or  weighs  the  goods  and  sends  a  return  to  the  broker's  office. 
The  stevedore  puts  the  goods  on  board.  Both  wharfinger  and 
stevedore  are  appointed  and  paid  by  the  ship. 

II.  Oooda  brought  by  Water.— ^Axe  taken  from  the  lighter's  deck 
by  the  ship's  stevedore,  and  tallied  on  board  by  one  of  the  ship's 
officers  or  a  wharfinger,  who  gives  a  receipt  to  the  lighterman. 

Except  in  licensing  the  master  stevedore,  the  Harbour  Board 
has  nothing  to  do  with  the  loading  of  ships  in  open  docks ;  the 
shipowner  finds  all  the  labour. 

II. — In  discharging  General  Veaaels. 

In  the  '* closed"  docks  the  Board  discharges  the  ship  and 
delivers  the  cargo  to  the  consignees.  In  the  '*  open  "  docks  aU 
t^e  labour  for  discharging  is  provided  by  the  shipowner.     The 

(0  Marxetti  v.  Smith  (1884),  49  L.  T.  580.  See  also  Aste  v.  Stumore  (1884), 
1  C.  &  £.  319;  Clan  Macckmald  (188S),  8  P.  D.  178. 
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goods  are  unloaded  on  to  the  (jnay  by  a  master  stevedore,  and 
are  received  on  the  quay,  weighed,  and  **  loaded  off,"  or  de- 
livered to  the  ooosignee  at  the  dock  by  a  master  porter.  All 
master  stevedores  and  master  porters  must  be  licensed  by  the 
Harbour  Board,  and  are  subject  to  by-laws  framed  by  that 
body,  which  also  regulates  the  charges  to  be  made.  But  some 
of  the  Liverpool  steamship  owners  are  themselves  licensed  master 
porters,  and  master  stevedores,  or  master  lumpers,  employing 
whom  they  please  under  them,  and  themselves  delivering  the 
cargo  to  the  consiniee.  Goods  are  nearly  always  landed  on 
the  quay,  but  if  delivered  into  craft  overside,  the  master 
porter  weighs  them  on  the  ship's  deck.  The  consignee  pays  no 
quay-rent  for  his  goods  if  removed  within  seventy-two  hours 
from  the  end  of  the  working  day  on  which  tbey  were  landed, 
except  in  the  case  of  vessels  in  berths  not  appropriated  to 
particular  lines  or  shipowners,  goods  from  which  have  only 
forty-eight  hours.  The  use  of  the  docks  and  sheds  up  till  this 
time  is  paid  for  by  tonnage  dues  on  the  ship,  town  and  dock 
dues  on  the  goods,  paid  when  they  are  entered  at  the  customs. 
After  the  expiration  of  the  seventy-two  or  forty-eight  hours 
the  consignee  must  pay  a  special  quay-rent  and  watching  rate 
for  goods  not  then  removed,  and  the  master  porter  has  the 
option  of  requiring  the  consignee  to  *Moad  off"  the  goods 
himself,  in  which  case  an  abatement  is  made  in  the  master 
porter's  charges. 

This  system  does  not  affect  the  legal  liability  of  the  ship- 
owner, prior  to  the  delivery  of  goods  to  the  master  porter.  The 
liability  of  the  latter  is  for  damage  to  the  goods  during  his 
receiving  them,  weighing,  and  loading  them  olf  (u). 

C. — Practice  of  the  Port  of  Bristol. 

I.  Loading, — The  quays  and  sheds  of  Bristol  Old  Dock, 
Avonmouth,  and  Portishead  belons:  to  the  Corporation,  and  are 
worked  by  a  Docks  Committee.  The  Committee,  if  so  desired 
by  the  shipowner,  undertakes  stevedoring  at  Avonmouth  and 
Portishead,  but  the  shipowner  usually  makes  his  own  arrange- 
ments with  outside  stevedores  at  lower  rates. 

The  goods  are  handled  on  the  quay  at  shipper's  expense, 
as  it  is  his  duty  according  "  to  the  custom  of  the  port "  to  bring 
the  cargo  to  the  ship's  rail,  where  it  is  received  by  the  ship ; 
the  shipowner,  therefore,  only  pays  the  stevedore  for  receiving 
it  from  the  rail  of  the  ship  and  stowing  it  on  board.  As  a 
flatter  of  convenience,  merchants  usually  either  arrange  with 
the  ship's  stevedore  or  pay  the  owner  9d.  per  ton  for  lifting  the 
goods  from  the  wharf  to  ship's  rail. 

At  present^  there  are  no  export  dues  at  this  port  either  on 
ship  or  cargo.' 

(ti)  TheEmilim  Marie  (1875),  44  L.  J.  Adm.  0 
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IL  Discharging  Steamers  toith  "  Oeneral  Cargo" — According  to 
the  custom  of  the  port,  the  merchant  has  to  receive  the  cargo 
from  the  ship's  rail,  except  in  oases  where  it  is  weighed  on 
deck,  when  the  merchant  supplies  the  scales  and  sends  his  own 
men  to  weigh  the  cargo  and  receive  it  from  the  scales. 

When  cargo  is  weighed  alongside,  the  merchant  either  sends 
his  own  men  to  receive  it  from  the  ship's  rail  and  to  land  and 
weigh  it,  or,  the  ship  arranges  for  the  stevedore  to  land  tho 
goods,  for  which  the  merchants  pay  9d,  per  ton. 

In  the  case  of  cargo  that  has  not  been  weighed,  but  has  to 
be  taken  from  the  ship  to  truck  or  shed,  this  is  done  by  the 
ship's  stevedore,  and  dd.  per  ton  is  paid  by  the  merchant  for 
the  service. 

With  cargoes  of  grain  in  hulk^  the  merchant  sends  men  into 
the  hold  to  bushel  the  grain ;  the  ship's  stevedore  hoists  it  out 
of  the  hold  to  the  scales  on  deck ;  where  his  duty  ends. 

In  case  of  hag  grain  from  India^  it  is  usual  to  land  the  bags 
whole,  the  ship  hoisting  them  out  of  the  hold  and  delivering 
them  to  the  scales  or  ship's  rail;  but  bagged  grain  from 
America  is  usually  started  in  the  hold  by  the  merchant's  men, 
assisted  by  one  ship's  man  per  gang,  and  brought  underneath 
the  hatchway  by  ship's  men,  and  then  dealt  with  in  the  same 
way  as  grain  in  bulk. 

With  cotton  seed  and  valonia  cargoes^  th«  ship's  men  have  to 
fill  into  sacks  in  hold  and  deliver  to  scales  on  deck  or  ship's  rail. 

With  deal  cargoes,  the  ship  lands  them  end  on  with  her 
derrick  ashore  or  on  raft  where  merchant's  men  receive,  the 
ship  placing  one  or  sometimes  two  men  alongside  to  turn  them 
over  on  the  landing  men's  shoulder& 

Balk  timber  is  put  into  the  water  by  the  ship's  gear,  the 
ship's  men  raft  it,  providing  grass  rope  for  this  purpose, 
merchants  provide  dogs.  The  timber  is  in  charge  of  ship  until 
measured,  unless  the  charter  specially  provides  otherwise.  By 
the  new  "Fix  Finns"  form  of  charter  this  custom  is  done 
away  with,  and  merchants  have  to  receive  from  ship's  tackles 
alongside  where  ship's  duty  and  responsibility  ceases. 

At  Avonmonth  and  Fortishead  Docks  all  labourage  falling  on 
consignees  is  done  at  their  expense  by  the  Docks  Committee 
according  to  tariff. 

There  is  no  wharfage  payable  by  the  ship,  but  only  dock 
dues. 

Wharfage,  town  dues,  etc.,  are  consolidated  into  one  rate  for 
dock  dues  on  cargo,  payable  on  goods  according  to  Dock  Com- 
mittee's tari£ 

A  question  which  has  been  disputed  for  some  time  in  theport 
of  Bristol  was  settled  by  the  case  of  Taylor,  Abrahams  d  Co.  v. 
Budgett,  decided  at  the  Bristol  Summer  Assizes  in  1886,  and  re- 
ported in  the  Bristol  Mercury  of  August  3  and  4  of  that  year.  In 
1881  a  trade  in  grain  between  India  and  Bristol  arose,  and  from 
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that  date  till  1886  oom  merohants  at  Bristol  had  endeavoured 
to  enforce  an  alleged  custom  by  whioli  the  ship  was  not  entitled 
to  deliver  her  cargo  as  fast  as  she  could  put  it  out,  but  only  at 
an  average  rate  of  1000  quarters  a  day,  bo  that  the  merchant 
claimed  the  right  to  detain  the  ship  as  many  days  as  there 
were  thousands  of  quarters  of  wheat  in  her  cargo ;  if  the  ship 
wished  to  deliver  quicker  the  consignee  required  that  dispatch 
money  should  be  paid  him.  On  the  question  of  the  existence 
of  this  custom  being  brought  to  trial  in  1886,  on  a  charter  with 
the  clause  **  to  discbarge  without  delay  and  according  to  the 
custom  of  the  port,"  a  BriBtol  jury  found  that  there  was  a  ussge 
to  that  effect,  which  had  not  yet  become  a  custom,  and  the 
judge  held  that  such  a  custom,  if  proved,  would  be  unreasonable, 
and  therefore  bad  in  law.  An  attempt  to  prove  a  similar 
custom  at  Sharpness  before  Kennedy,  J.,  was  made  in  the  case 
of  Sea  8.8.  Co.  v.  Price  Walker  («),  on  May  21, 1903.  The  custom 
was  not  proved,  and  the  judge  found  it  would  have  been 
unreasonable. 

In  the  case  of  Maday  v.  Bretherion^  heard  by  Judge  Austin  at 
the  Bristol  County  Court  on  September  30,  1898,  the  ship 
successfully  claimed  that  under  a  bill  of  lading  to  receive  as  fast 
as  ship  could  continuously  deliver,  if  the  consignee  was  not 
taking  delivery  of  grain  at  that  speed  because  he  wanted  to  send 
the  grain  away  by  truck  or  craft,  and  not  to  have  it  put  into 
shed,  the  ship  might  discharge  the  grain  into  shed  and  recover 
the  extra  expenses  from  the  consignee.  This  conflict  is  very 
common  with  grain  cargoes  at  all  English  ports. 


D. — PfiAcncB  OP  THE  Port  op  Glasgow. 

L  In  loading. — AU  the  docks  and  quays  at  Glasgow  belong 
to  and  are  administered  by  •*  The  Clyde  Navigation  Trust. 
The  docks  are  tidal.  The  deepest  berths  are  in  the  Prince's 
Dock,  where  20  to  21  feet  **  always  afloat"  can  be  reckoned  on, 
and  it  is  hoped  that  by  dredging  a  depth  of  25  feet  may 
ultimately  be  obtained  at  certain  berths.  At  Queen's  Dock  and 
at  Plantation  Quay,  18  feet  '*  always  afloat"  can  be  reckoned 
on.  Most  large  vessels  lie  partly  on  the  ground  at  low  water, 
the  bottom  being  soft  mud. 

The  use  of  the  quays  and  sheds  is  paid  for  by  dues  on  the  net 
register  tonnage  of  vessels,  paid  by  their  owners,  and  by  dues  on 
goods  carried,  paid  by  the  merchant,  either  direct  to  the  Navi- 
gation Trust  or  through  the  shipowner,  who  by  shipping  goods 
before  satisfying  himself  that  the  dues  are  paid,  becomes  Sable 
to  the  Trustees  for  the  dues  on  all  goods  carried  by  his  steamer. 
In  the  case  of  most  through  rates,  and  by  custom  in  some  of 


(«)  8  Com.  Cm.  292. 
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tlie  ooasting  and  continental  trades,  the  rate'  of  freight  charged 
includes  the  dnes  on  the  goods. 

The  goods  are  carted  to  the  quay  by  the  shipper,  being 
previously  weighed  at  the  '*  weighs ''  of  the  Trustees  to  ascertain 
the  dues  payable,  and  are  laid  down  in  the  shed  by  the  shipper's 
carter,  where  they  are  tallied,  measured,  and  signed  for  by  the 
ship.  The  shipowner  handles  them  on  the  quay  and  loads 
them. 

Water-borne  goods  are  rarely  seen  at  Glasgow,  but  if  so 
carried  the  lighter's  crane  must  land  them  either  on  deck  at  the 
steamer's  gangway  or  on  the  quay,  at  shipowner's  option.  The 
Trustees  take  the  weight  of  water-borne  goods  from  the  shipper 
without  checking  it. 

Coal  is  put  on  board  in  truck  loads  by  crane  at  the  Gkneral 
Terminus,  Prince's  Dock,  and  Queen's  Dock,  and  by  fixed 
hoist  at  Prince's  Dock  having  a  lift  of  25  tons  to  50  feet  above 
cope  of  quay,  free  of  charge  for  craneage  to  the  ship.  Trimming 
charges  vary  according  to  the  size  of  the  vessel 

II.  In  discharging, — Dnes  inwards  on  ship  and  cargo,  with 
exception  of  grain,  are  the  same  as  outward  dues.  In  uie  over- 
sea trade  the  ship  discharges  the  cargo,  and  delivers  it  to  the 
plank  ends,  where  it  is  received  and  stowed  in  the  shed  by  a 
master  porter,  employed  by  the  shipowner,  but  paid  by  the  con- 
signee. Where  required  the  goods  are  weighed  on  the  quay  by 
a  sworn  weigher ;  where  they  are  not  so  weighed  the  goods  pasB 
over  the  Trustees'  "  weighs."  All  labour  on  the  quay,  including 
weighing,  is  paid  for  by  the  merchant.  Forty-eight  hours  from 
the  completion  of  discharge  are  allowed  by  statute  for  the  con- 
signees to  remove  goods  from  the  quay ;  but  goods  over  fifty 
tons  in  one  consignment  are,  by  a  practice  almost  uniform, 
allowed  a  longer  time,  varying  with  their  weight,  after  which 
quay-rent  is  charged.  Pig-iron,  iron  ore,  and  similar  cargoes  to 
be  forwarded  by  rail  are  discharged  at  berths  at  the  General 
Terminus,  and  at  the  railway  termini  at  the  north  side  of  the 
Queen's  Dock  and  south  side  of  the  Prince's  Dock,  and  are 
delivered  into  railway  waggons  there.  It  is  usuaUy  stipulated 
by  charter  that  the  ship  pays  craneage  and  Clyde  dues  on  such 
goods. 

Delivery  overside,  which  is  rarely  made,  is  made  to  the 
lighter  from  the  steamer's  plank  ends. 


E. — ^Practicb  op  thb  Port  of  Hull. 

I.  £»  loading. — The  carrying  trade  is  almost  entirely  confined 
to  regpilar  lines  of  Hull  steamers.  But  sailing  ships  and  strange 
steamers  occasionally  load  on  the  berth. 

Eng^igements  of  goods  are  understood  to  be  on  the  printed 
conditions  of  the  special  bill  of  lading  used  in  each  trade. 
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The  greater  portion  of  goods  sLippei  come  from  inland  by 
craft  '^  rail. 

(A.)  Oood$  ient  by  Land  to  the  Steamer. — If  sent  by  rail  the 
raUway  company  send  an  advice  note  shortly  before  the  goods 
arrive ;  tbe  shipper  then  sends  delivery  orders,  and  the  railway 
company  deliver  accordingly,  the  cost  of  such  deliverv  being 
included  in  the  carriage— excepting  in  the  case  of  goods  being 
carried  at  **  station  to  station  "  rate,  in  which  case  delivery  is 
not  included. 

No  document  accompanies  the  goods  alongside,  and  no  receipt 
is  given  by  the  steamer  for  the  goods  prior  to  shipment ;  but  to 
authorise  the  loading  of  the  cargo  a  shipping  order  is  sent  down 
to  the  shipping  clerk  at  the  steamer  by  the  shippers  of  the 
goods. 

Goods  are  tallied  into  the  steamer  by  the  shipowner  when 
shipped,  and  they  are  not  tallied  before. 

The  dock  company  do  not  accept  any  responsibility  for  the 
safety  of  the  gcxxls  in  any  way,  some  of  the  docks,  quays,  and 
sheds  being  open  to  the  public,  and  not  enclosed  as  at  many 
other  ports.  Shipowners  also  repudiate  any  responsibility  for 
the  safetv  of  goods  lying  under  the  dock  company's  sheds 
waiting  shipment.  The  ship's  responsibility  commences  when 
her  tackle  touches  the  goods. 

Nearly  all  the  goods  shipped  at  Hull  are  shipped  by  the 
owners  of  the  steamers  as  agents  for  merchants  or  others,  who 
either  provide  their  own  bills  of  lading  for  the  particular 
ports  required,  or  the  shipowners  as  their  agents  prepare  them. 

All  goods  passing  over  the  dock  company's  quays  both  inwards 
and  outwards  incur  wharfage,  but  once  only.  Exoept  by  mutual 
agreement,  the  wharfage  is  paid  by  the  dippers  or  consignees 
and  not  by  the  shipowner. 

(B.)  Ooods  sent  alongside  in  Craft. — The  craft  proceed  along- 
side the  steamer,  if  she  is  ready,  and,  for  goods  so  loaded,  no 
wharfage  is  incurred ;  otherwise  they  are  landed  from  the  craft 
in  which  they  have  come  from  iiUand,  and  trucked  to  the 
loading-shed  at  the  carrier's  expense ;  these  goods  pay  wharfage. 

When  goods  are  shipped  the  shipping  clerk  at  the  steamer 
initials  the  bills  of  lading  presented  to  him  for  that  purpose, 
which  are  then  taken  to  the  shipowner's  office  and  signed. 

Lighters,  if  kept  beyond  three  to  five  days,  incur  demurrage 
at  78.  6d.  to  15«.  per  day,  or  more  according  to  the  size  of  the 
lighter. 

(C.)  Labour. — The  railway  companies  deliver  to  dock  com- 
pany's sheds  all  goods,  excepting  goods  carried  at  **  station  to 
station  "  rates  and  heavy  pieces,  which  latter  are  unladen  from 
the  waggons  by  shippers,  who  also  pay  for  craning  heavy  pieces 
on  board  the  steamer. 

Dock  company  cranes  are  then  used,  and  pieces  under  five 
tons  are  charged  1«.  per  ton ;  over  five  tons  a  proportionate  rate. 
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The  shipowners  employ  their  own  men  to  load  the  vessel. 

At  Hull  mates  of  regular  liners  do  not  tally  the  cargo  on 
board ;  this  is  done  by  shipowner's  tallymen,  except  in  the  case 
of  small  coasters. 

In  the  case  of  sanitary  pipes,  tube?,  pig-iron,  eta,  the  railway 
companies  only  quote  ^*  station  to  station  **  rates,  and  such  goods 
have  to  be  unladen  from  the  waggons  by  shippers. 

(D.)  Coals  are  largely  shipped  at  Hull.  Bailway-bome 
coals  are  shipped  by  the  railway  companies'  appliances,  the 
shipping  charges  being  included  in  the  railway  carriage,  the 
wharfage  being  paid  by  the  shippers,  and  the  trimming  in 
the  ship's  hold  usually  by  the  shipowner. 

II.  In  discharging, — Steamers  discharge  general  cargoes  in 
the  docks  of  the  North  Eastern  Bailway  Company,  also  the 
Alexandra  Dock,  owned  by  the  Hull  and  Barnsley,  etc.,  Eailway 
Company — usually  in  berths  specially  appointed  to  them.  In 
all  the  docks  the  shipowner  is  free  to  employ  his  own  stevedores. 

It  is  held  by  the  shipowners  that  the  ship's  responsibility 
ceases  when  the  goods  pass  the  ship's  rail 

As  a  rule  regular  liners  are  discharged  by  their  owner's 
stevedores  on  to  quay,  or  into  lighters,  if  latter  are  ready 
alongside  on  arrival;  otherwise  the  cargo  is  landed  on  dock 
quay,  or  under  dock  shed,  and  lies  at  consignees'  risk  and 
expense.  The  dock  company  allow  consignees  forty-eight 
hours  for  removal  of  cargo,  after  which  time  the  goods  are 
warehoused,  or  allowed  by  special  arrangement  to  remain  on 
quay  at  a  rental. 

A  large  portion  of  imports,  grain,  iron,  flour,  etc.,  received  by 
the  railway  companies  are  discharged  from  the  ship  into  the 
railway  companies'  own  lighters,  which  are  taken  to  the  Bailway 
Creek  or  Alexandra  Dock  and  discharged  into  railway  waggons, 
thus  saving  the  charge  of  wharfage. 

The  wharfage  is  always  paid  by  the  consignees  and  not  by 
the  shipowner. 

All  goods  discharged  direct  from  ships  into  lighters  and 
river  craft  are  exempt  from  wharfage. 

Grain  and  seed  are  weighed,  etc.,  at  the  consignee's  expense 
by  the  Hull  Corporation  sworn  meters,  or  the  dock  company's 
meters,  or  in  some  cases  by  the  consignees'  meters. 

In  discharging  grain  in  bulk,  three  men  are  provided  by 
the  consignee,  and  one  by  the  shipowner,  for  each  gang,  for  the 
purpose  of  filling  the  grain  into  bags  to  be  hoisted  out  of  the 
hold.  The  ship  pays  the  cost  of  delivery  on  the  scales  on 
deck,  and  the  consignee  pays  the  cost  of  lifting  off  the  scales 
and  putting  overside.  The  weighing  is  generally  supervised 
by  shipper's  agents  to  ensure  correctness. 

Begular  liners  commence  discharging  immediately  after 
arrival  during  legal  hours  by  authority  of  a  "  third  report," 
or  preliminary  authority  previously  obtained  from  the  Custom 
House  authorities.  Digitized  by  VjUU V  iC 
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The  Principal  Siatutei  affecting  ike  Contract  of  Affreightment 

18  &  19  Vict,  c  111  (1855).— Bills  of  Lading  Act. 

WnKUKAS,  by  the  ctutom  of  merchants,  a  bill  of  lading  of  goods  bciDg 
transferable  by  endorsement,  the  property  in  the  goods  may  hereby  pass 
to  the  endorsee,  but  nevertheless  all  rights  in  respect  of  the  contract  con- 
tained in  the  bill  of  lading  continue  in  the  original  shipper  or  owner :  and  it 
is  expedient  that  such  rights  should  pass  with  the  property :  And  whereas 
it  frequently  happens  that  the  goods  in  respect  of  which  bills  of  lading  pur- 
port to  be  signed  have  not  been  laden  on  board,  and  it  is  proper  that  such 
bills  of  lading  in  the  hands  of  a  bond  fide  holder  for  value  should  not  be 
questioned  by  the  master  or  other  person  signing  the  same  on  the  ground 
of  the  goods  not  having  been  laden  as  aforesaid  : — 

1 .  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  every  endorsee 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned 
shall  pass  upon  or  by  reason  of  such  consignment  or  endor<iement,  shall 
have  transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods  as  if  the  contract  contained 
in  the  bill  of  lading  had  been  made  with  himself  (a). 

2.  Nothing  herein  contained  shall  prejudice  or  affect  sny  right  of  stop- 
page in  transitu,  or  any  right  to  claim  freight  against  the  original  shipper 
or  owner,  or  any  liability  of  the  consignee  or  endorsee,  by  reason  or  in 
consequence  of  his  being  such  consignee  or  endorsee,  or  of  his  receipt  of  the 
goods  by  reason  or  in  consequence  of  such  consignment  or  endorsement. 

3.  Everv  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  for  valu- 
able consideration,  representing  goods  to  have  been  shipped  on  board  a 
vessel,  shall  be  conclusive  evidence  of  such  shipment  as  against  the  master 
or  other  persons  signing  the  pame,  notwithstanding  that  soch  goods  or 
so^  part  thereof  may  not  have  been  so  shipped  (h\  unless  such  holder  of 
the  bill  of  lading  shall  have  had  actual  notice  at  the  time  of  receiving  the 
same  that  the  goods  had  not  been  in  fact  laden  on  board :  Provided,  that 
the  master,  or  other  person  so  signing,  may  exonerate  himself  in  respect  of 
such  misrepresentation  by  shewing  xhsX  it  was  caused  without  any  default 


(a)  See  Articles  56-59,  75,  ante. 

(6)  This  does  not  make  the  bill  of  lading  condosiTe  evidence  as  to  marks  on 
the  goods  which  do  not  affect  their  nature,  quality,  or  commercial  value :  Parmmi 
V.  Ifew  Zealand  8,S,  Co.  (1901),  1  Q.  B.  548. 
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on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder,  or 
some  person  under  whom  the  holder  claims  (c). 

24  Vict,  c  10,  s,  6. — ADMiBALTy  Court  Act,  1861. 

6.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  daim 
by  the  owner,  or  consignee  or  assignee  of  any  bill  of  lading  of  any  goods 
carried  into  any  port  in  England  or  Wales  in  any  sliip,  for  damage  done  to 
the  goods  or  any  part  thereof  by  the  n^ligence  or  misconduct  of  or  for  any 
breach  of  duty  or  breach  of  contract  on  the  part  of  the  owner,  master,  or 
crew  of  die  ship,  unless  it  is  shewn  to  the  satisfaction  of  the  Court  that  at 
the  time  of  the  institution  of  the  cause  any  owner  or  part  owner  of  the  ship 
is  domiciled  in  England  or  Wales :  Provided  always,  that  if  in  any  such 
cause  the  plaintiff  do  not  recover  £20,  he  shall  not  be  entitled  to  any  costs, 
charges,  or  expenses  incurred  by  him  therein,  unless  the  judge  shall  certify 
that  the  cause  was  a  fit  one  to  be  tried  in  the  said  Court  (d), 

31  &  32  Vict.  c.  71  (1868).— CouHTT  Courts  Admiralty  Jurisdiction 

Act. 

8.  Any  County  Court  having  Admiralty  jurisdiction  (e)  shall  have 
jurisdiction,  and  all  powers  and  authorities  relating  thereto,  to  try  and 
iieterminc,  subject  and  according  to  the  provisions  of  this  Act  the  following 
causes  .  .  . 

(3.)  As  to  any  claim  (/)  for  damage  to  cargo  .  .  .  any  cause  in  which 
the  amount  claimed  does  not  exceed  £300  (^). 

32  &  33  Vict.  c.  51  (1869). — County  Courts  Admiralty  Jurisdiction 

Amendment  Act. 

2.  Any  County  Court  appointed  or  to  be  appointed  to  have  Admiralty 
jurisdiction  (Ji)  shall  have  jurisdiction,  and  all  powers  and  authorities 
relating  thereto,  to  try  and  determine  the  following  causes : 

(1)  As  to  any  claim  (/)  arising  out  ^f  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship  (i),  or  in  relation  to  the  carriage  of  goods  in 


(c)  See  Article  21,  ante. 

Id)  See  Article  77,  ante, 

(e)  The  original  County  Court  jurisdiction  to  try  actions  and  contracts,  such 
as  charterparties  or  bills  of  lading,  where  the  damages  are  less  than  £50,  is  not 
ousted  by  these  sections.  Beg,  v.  Judge  of  Southend  County  Court  (1884), 
13  Q.  B.  D.  142 ;  cf,  Scoveli  v.  Sevan  (1887),  19  Q.  B.  D.  428.  The  County 
Court  Act,  1888,  gives  increased  facilities  in  the  case  of  claims  between  £50 
and  £100. 

(/)  The  County  Court  has  jurisdiction  under  thb  Act,  though  the  Admiralty 
Division  would  have  no  such  jurisdiction :  The  Alina  (1880)  (C.A.),  5  £z.  D.  227  ; 
following  The  Argoe  (1872),  L.  R.  5  P.  C.  134;  and  though  the  owner  of  the  ship 
is  domiciled  in  England,  so  as  to  exclude  the  operation  of  the  Admiralty  Court 
Act,  1861 :  The  Bona  (1882),  7  P.  D.  247. 

(^)  In  cases  where  the  amount  involved  is  over  £300,  jurisdiction  may  be 
given  to  a  County  Court  by  consent  of  the  parties  in  writing.  (Sub-section  4 
of  §  3,  of  Act  of  1868 ;  sub-section  2  of  §  2,  of  Act  of  1869.) 

(A)  See  note  (e),  tu^a, 

(0  Per  Day,  J.,  in  B,  v.  Southend  (1884),  13  Q.  B.  D.  142,  this  clause  applies 
to  charterparties.  It  does  not  apply  to  the  colliery  guarantees  usual  at  Osrdiff 
{The  Zeus  (1888),  13  P.  D.  188),  nor  to  bottomry  bonds  {The  JS?pM(1872),  L.  R.  4 
A.  &  E.  1). 
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any  8hip(i&),  and  also  as  to  any  claim  in  tort  in  respect  of  goods  carried  in 
any  ship,  provided  the  amount  claimed  does  not  exceed  £300  (Q. 

[Other  sections  of  these  Acts  set  out  the  County  Court  procedure,  and 
provide  for  transfer  to  the  Admiralty  Division.] 

54  &  55  Vict  c.  39.— Stamp  Act,  1891,  ss.  15,  40,  49-51. 

Stamps  on  Charterpariies  and  Bills  of  Lading  (m). 

15. — (1.)  Save  where  other  express  provision  is  in  this  Act  made, 
any  unstamped  or  insofificiently  stamped  instrument  may  be  stamped 
after  the  execution  thereof,  on  payment  of  the  unpaid  duty  and  a  penalty 
of  ten  pounds,  and  also  by  way  ojf  further  penalty,  where  the  unpaid  duty 
exceeds  ten  pounds,  of  interest  on  such  duty,  at  the  rate  of  five  pounds 
per  centum  per  annum,  from  the  day  upon  which  the  instrument  was 
first  executed  up  to  the  time  when  the  amount  of  interest  is  equal  to  the 
unpaid  duty. 

(3.)  Provided  that  save  where  other  express  provisiou  is  made  by  this 
Act  in  relation  to  any  particular  instrument : 

(a.)  Any  unstamped  or  insufficiently  stamped  instrument  which  has 
been  first  executed  at  any  place  out  of  the  United  Kingdom, 
may  be  stamped,  at  any  time  within  thirty  days  after  it  has 
been  first  received  in  the  United  Elingdom,  on  payment  of 
the  unpaid  duty  only :  and 
(5.)  The  Commissioners  may,  if  they  think  fit,  at  any  time  within 
three  months  after  the  first  execution  of  any  instrument, 
mitigate  or  remit  any  penalty  payable  on  stamping. 
(4.)  The  payment  of  any  penalty  payable  on  stamping  is  to  be  denoted 
on  the  instrument  by  a  particular  stamp. 
40. — (1.)  A  bill  of  lading  is  not  to  be  stamped  after  the  execution  thereof. 
(2.)  Every  person  who  makes  or  executes  any  bill  of  lading  not  duly 
stamped  shall  incur  a  fine  of  fifty  pounds. 

49. — (1.)  For  the  purposes  of  this  Act  the  expression  "  charterparty  " 
includes  any  sgreement  or  contract  for  the  charter  of  any  ship  or  vessel 
or  any  memorandum,  letter,  or  other  writing  between  the  captain,  master, 
or  owner  of  any  ship  or  vessel,  and  any  o&er  person  for  or  relating  to 
the  freight  or  conveyance  of  any  money,  goods,  or  effects  on  board  of 
the  ship  or  vessel. 

(2.)  The  duty  upon  a  charterparty  may  be  denoted  by  an  adhesive 
stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  instrument  is 
last  executed,  or  by  whose  execution  it  is  completed  as  a  binding  contract. 

50.  Where  a  charterparty  is  first  executed  out  of  the  United  Kingdom 
without  being  duly  stamped,  any  party  thereto  may,  within  ten  days 
after  it  has  been  fiist  received  in  the  United  Kingdom,  and  before  it  has 
been  executed  by  any  person  in  the  United  Kingdom,  affix  thereto  an 
adhesive  stamp  denoting  the  duty  chargeable  thereon,  and  at  the  same 
time  cancel  such  adhesive  stamp,  and  the  instrument  when  so  stamped 
shall  be  deemed  duly  stamped. 

51.  A  charterparty  may  be  stamped  with  an  impressed  stamp  after 
execution  upon  the  following  terms ;  that  is  to  say, 


(^)  Per  Day,  J.  (see  note  (t)),  this  clause  applies  to  bills  of  lading.  **  Goods** 
do  not  inclade  passenger's  luggage :  Heg,  v.  Judge  of  City  ofZondon  Court  (1883^, 
12  Q.  B.  D.  115. 

(/)  See  note  (g)  above,  and  p.  322. 

(m)  See  Article  1,  ante. 
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(1.)  Witbin^  seven  days  after  the  first  ezeoution  thereof,  on  payment  of 

the  duty  and  a  penalty  of  four  shillingd  and  sixpence ; 
(2.)  Alter  seven  days,  but  within  one  mouth  after  the  first  execution 
thereof,  on  payment  of  the  duty  and  a  penalty  of  ten  pounds ; 
and  shall  not  in  any  other  case  be  stamped  with  an  impressed  stamp. 

Schedule. 

Bill  of  Lading  of  or  for  any  goods,  merchandise  or  effects 
to  be  exported  or  carried  coastwise      ••         ••         ••         ••     Sixpence. 

Ohabtkbpartt    ••         ..         *• Sixpence. 

52  &  53  Vict.  c.  45,  s.  10.— Pactobs  Act,  1889  (n). 

10.  Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to 
any  person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  the 
document  to  a  person  who  takes  the  same  iu  good  faith  and  for  valuable 
consideration,  the  last-mentioned  transfer  shall  have  the  same  effect  for 
defeating  any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer 
of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage  in  transitu. 

56  &  57  Vict.  c.  71,  ss.  19,  25,  38-48,  62  (parts).— Salb  of  Goods 
Act,  1893. 

19.  (o) — (L.)  Where  there  is  a  contract  for  the  sale  of  specific  goods 
or  where  goods  are  subsequently  appropriated  to  the  contract,  the  seller 
may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the  right  of 
disposal  of  the  goods  until  certain  conditions  are  fulfilled.  In  such  case, 
notwithstanding  the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer,  the 
property  in  the  goods  does  not  pass  to  the  buyer  until  the  conditions 
imposed  by  the  seller  are  fulfilled. 

(2.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are 
deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is  j^n'TTta/ocie 
deemed  to  reserve  the  right  of  disposal. 

(3.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price,  and 
transmits  the  bill  of  exchange  and  bill  of  lading  to  the  buyer  together  to 
secure  acceptance  or  payment  of  the  bill  of  exchange,  the  buyer  is  bound 
to  return  the  bill  of  lading  if  he  does  not  honour  the  bill  of  exchange,  and 
if  he  wrongfully  retains  the  bill  of  lading  the  property  in  the  goods  does 
not  pass  to  him. 

26.  (p)— (1.^  Where  a  person  having  sold  goods  continues  or  b  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and 
vritnout  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly  authorised  by  the 
owner  of  the  goods  to  make  the  same. 

(2.)  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains, 
with  the  consent  of  the  seller,  possession  of  the  goods  or  the  documents  of 
title  to  the  goodf ,  the  delivery  or  transfer  by  that  person,  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale, 


(n)  See  Article  67,  note,  ante,  (p)  Article  60. 

(p)  Article  67. 
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pledge,  or  other  disposition  thereof,  to  toy  person  reoeiving  the  same  in 
good  &ith  and  without  notice  of  any  lien  or  other  right  of  the  original 
seller  In  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
m^ing  the  delirery  or  transfer  were  a  mercantile  agent  in  possession  of 
the  goods  or  documents  of  title  with  the  consent  of  the  owner. 

(3.)  In  this  section  the  term  **  mercantile  agent  **  has  the  same  meaning 
as  in  the  Factors  Acts. 


..         ..         .-      pABTiy. 

BIGHTS  OF  UKPAID  SELLER  AGAINST  THE  GOODS  ($)• 

88.— (1.)  The  seller  of  the  goods  is  deemed  to  he  an  ^  unpaid  seller  " 
within  the  meaning  of  this  Act — 

ia.^  When  the  whole  of  the  price  has  not  been  paid  or  tendered ; 
h,)  When  a  bill  of  exchange  or  other  negotiable  instrument  has 
been  received  as  conditional  payment,  and  the  condition  on 
which  it  was  received  has  not  been  fulfilled  by  reason  of  the 
dishonour  of  the  instrument  or  otherwise. 
(2.)  In  this  part  of  this  Act  the  term  "  seller  "  inclodes  any  person  who 
is  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller  to 
whom  the  bill  of  lading  has  been  indorsed,  or  a  coosignor  or  agent  who 
has  himself  paid,  or  is  directly  responsible  lor,  the  price. 

88.— (1.)  Subject  to  the  provisions  of  this  Act,  and  of  any  statute  in 
that  behalf,  notwithstandiog  that  the  property  in  the  goods  may  have 
passed  to  the  buyer,  the  unpaid  seller  of  gocxis,  as  such,  has  by  implication 
of  law — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while 

he  is  in  possession  of  them ; 
(5.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping  the 
goods  in  transitu  after  he  has  parted  with  the  possession  of 
them; 
(c.)  A  right  of  re-sale  as  limited  by  this  Act. 
(2.)  Where  the  property  in  goods  has  not  passed  to  the  buyer,  the  un- 
paid seller  has,  in  addition  to  his  other  remedies,  a  risht  of  withholding 
delivery  similar  to  and  co-extensive  with  his  rights  of  lien  and  stoppage 
in  transitu  where  the  property  has  passed  to  the  buyer. 

40.  In  Scotlfmd  a  seller  of  goods  may  attach  the  same  while  in  his  own 
hands  or  possession  by  arresting  or  poinding;  and  such  arrestment  or 
poinding  shall  have  the  same  operation  and  effect  in  a  competition  or 
otherwise  as  an  arrestment  or  poinding  by  a  third  party. 

Unpaid  Belief's  Lien. 

41. — (1.)  Subject  to  tho  provisions  of  this  Act,  the  unpaid  seller  ot 
goods  who  is  in  possession  of  them  is  entitled  to  retain  possession  of  them 
until  payment  or  tender  of  the  price  in  the  following  cases,  namely : — 

(a.)  Where  the  goods  have  been  sold  without  any  stipulation  as  to 

credit; 
(h.)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of 

credit  has  expired ; 
(c)  Where  the  buyer  becomes  insolvent. 


(ff)  Articles  63-71. 
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(2.)  Tho  seller  may  exercifie  his  right  of  lien  notwithstanding  that  he 
id  in  possession  of  the  goods  as  agent  or  bailee  or  custodier  for  the  buyer. 
42.  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  he 
may  exercise  his  right  of  lien  or  retention  on  the  remainder,  unless  such 
part  delivery  has  l^n  made  under  such  circumstances  as  to  shew  an 
agreement  to  waive  the  lien  or  right  of  retention. 

48. — (1.)  The  unpaid  seller  of  goods  loses  his  lien  or  right  of  retention 
thereon — 

(a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or  cus- 
todier for  the  purpose  of  transmission  to  the  buyer  without 
reserving  the  right  of  disposal  of  the  goods ; 
(5.)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of 
the  goods ; 


(c.)  By  waiver  thereof. 
Th  


(2.)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention 
thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  only  that  he 
has  obtained  judgment  or  decree  for  the  price  of  the  goods. 

Stoppage  in  transUu. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods 
becomes  insolvent,  the  unpaid  seller  who  has  parted  with  the  possession 
of  the  goods  has  the  right  of  stopping  them  in  transitu,  that  is  to  say,  he 
may  resume  possession  of  the  goods  as  long  as  they  are  in  course  of  transit, 
and  may  retain  them  until  payment  or  tender  of  the  price. 

46.— -(1.)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time 
when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer,  until  the  buyer,  or 
his  agent  in  that  behalf,  takes  delivery  of  them  from  such  carrier  or  other 
bailee  or  custodier. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the 
goods  before  their  arrival  at  the  appointed  destination,  the  transit  is  at  an 
end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the 
carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer,  or  his 
agent,  that  he  holds  the  goods  on  his  behalf  and  continues  in  possession 
of  them  as.  bailee  or  custodier  for  the  buyer,  or  his  agent,  the  transit  is 
at  an  end,  and  it  is  immaterial  that  a  further  destination  for  the  goods 
may  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other 
bailee  or  custodier  continues  in  possession  of  them,  the  transit  is  not 
deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to  receive  them 
back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it  is  a 
question  depending  on  the  circumstances  of  the  particular  case,  whether 
they  are  in  the  possession  of  the  master  as  a  carrier,  or  as  agent  to  the 
buyer. 

(6.)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully  refuses  to 
deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the  transit  is 
deemed  to  l^  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or 
his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped  in 
transitu,  unless  such  part  delivery  has  been  made  under  such  circum- 
stances as  to  shew  an  agreement  to  give  up  possession  of  the  whole  of 
the  goods. 

46.— (1.)  The  unpaid-seller  may  exercise  his  right  of  stoppage  in  transitu 
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either  by  takiog  aotOAl  possession  of  the  goods,  or  by  ^ving  notice  of  his 
claim  to  the  carrier  or  other  bailee  or  custodier  in  whose  possession  the 
goods  are.  Such  notice  may  be  given  either  to  the  person  in  actual 
possession  of  the  goods  or  to  his  principaL  In  the  latter  case  the  notice, 
to  be  efifoctualt  must  be  given  at  such  time  and  under  such  circumstances 
that  the  principal,  by  the  exercise  of  reasonable  diligence,  may  com- 
municate it  to  his  servant  or  agent  in  time  to  prevent  a  delivery  to 
the  buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods,  he  must 
re-deliver  the  goods  to,  or  according  to  the  directions  of,  the  seller.  The 
expenses  of  such  re-deUvery  must  he  borne  by  the  seller. 

Be-sale  by  Buyer  or  Seller. 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's  right  of 
lien  or  retention  or  stoppage  in  transitu  is  not  affected  by  any  sale,  or 
other  disposition  of  the  goods  which  the  buyer  may  have  made,  unless  the 
seller  hss  sssented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that  person 
transfers  the  docmnent  to  a  person  who  takes  the  document  in  good  faith 
and  for  valuable  consideration,  then,  if  such  last^mentioned  transfer  was 
by  way  of  sale,  the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  is  defeated,  and  if  such  last-mentioned  transfer  was  by  way  of 
pledge  or  other  disposition  for  value,  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  can  only  be  exercised  subject  to  the 
rights  of  the  transferee. 

48.— {!.)  Subject  to  the  provisions  of  this  section,  a  contract  of  sale  is 
not  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his  right  of  lien 
or  retention  or  stoppage  in  transitu. 

(2.)  Where  an  unpaid  seller  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu  re-sells  the  goods,  the  buyer  acquires  a 
good  title  thereto  as  acainst  the  original  buyer. 

(3.)  Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid 
seller  gives  notice  to  the  buyer  of  his  intention  to  re-sell,  and  the  buyer 
does  not  within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid 
seller  may  re-sell  the  goods  and  recover  from  the  original  buyer  damages 
for  any  loss  occasioned  by  his  breach  of  contract. 

(4.)  Where  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the 
buyer  should  make  default,  and  on  the  buyer  making  default,  re-sells  the 
goods,  the  original  contract  of  sale  is  thereby  rescinded,  but  without 
prejudice  to  any  claim  the  seller  may  have  for  damages. 

62. — (1.)  In  this  Act,  unless  the  context  or  subject-matter  otherwise 
requires, — 

«*  Bailee  **  in  Scotland  includes  custodier : 

*' Buyer"  means  a  person  who  buys  or  agrees  to  buy  goods : 

"  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as  a  sale : 

*' Delivery  "  means  voluntary  transfer  of  possession  from  one  person  to 

another : 
«  Document  of  title  to  goods  "  has  the  same  meaning  as  it  has  in  the 

Factors  Acts : 
**  Factors  Acts  "  mean  the  Factors  Act,  1889,  the  Factors  (Scotland) 
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Act,  1890,  and  any  enactment  amending  or  substituted  for  the 
same: 

"  GkKxls  **  include  all  chattels  personal  other  than  things  in  action  and 
money,  and  in  Scotland  all  corporeal  moveables  except  money. 
The  term  includes  emblements,  industrial  growing  crops,  and 
things  attached  to  or  forming  part  of  the  land  which  are  agreed  to 
be  severed  before  sale  or  nnder  the  contract  of  sale : 

"  Lien  "  in  Scotland  includes  right  of  retention : 

•  •««•• 

** Property"  means  the  general  property  in  goods,  and  not  merely  a 
special  property : 

•  ♦•♦♦« 

**  Sale  *'  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery : 
**  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods. 

(2.)  A  thing  is  deemed  to  be  done  ^  in  good  faith  *'  within  the  meaning 
of  this  Act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently 
or  not. 

(3.)  A  person  is  deemed  to  be  insolvent  within  the  meaning  of  this 
Act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of 
business,  or  cannot  pay  his  debts  as  they  become  due,  whether  he  has 
committed  an  act  of  bankruptcy  or  not,  and  whether  he  has  become  a 
notour  bankrupt  or  not  (r). 

57  &  58  Vict.  c.  60.— Merchant  Shippino  Act,  1894. 
Mortgages  (a). 

81. — (1.)  A  registered  ship  or  a  share  therein  may  be  made  a  security 
for  a  loan  or  other  valuable  consideration,  and  the  instrument  creating  the 
security  (in  this  Act  called  a  mortgage)  shall  be  in  the  form  marked  B 
in  the  first  part  of  the  First  Sch^ule  to  this  Act,  or  as  near  thereto  as 
circumstances  permit,  and  on  the  production  of  such  instrument  the 
registrar  of  the  ship's  port  of  registry  shall  record  it  in  the  register  book. 

(2.)  Mortgages  shall  be  recorded  by  the  registrar  in  the  order  in  time 
in  which  they  are  produced  to  him  for  that  purpose,  and  the  registrar 
shall  by  memorandum  under  his  hand  notify  on  each  mortgage  that  it 
has  been  recorded  by  him,  stating  the  day  and  the  hour  of  tmit  record. 

82.  Where  a  registered  mortgage  is  discharged,  the  registrar  shall,  on 
the  production  of  the  mortgage  deed,  with  a  receipt  for  the  mortgage 
money  endorsed  thereon,  duly  signed  and  attested,  make  an  entry  in  the 
register  book  to  the  effect  that  the  mortgage  has  been  discharged,  and  on 
that  entry  being  made  the  estate  (if  any)  which  passed  to  the  mortgagee 
shall  vest  in  the  person  in  whom  (having  reeard  to  intervening  acts  and 
circumstances,  if  any)  it  would  have  vested  if  the  mortgage  had  not  been 
made. 

SS.  If  there  are  more  mortgages  than  one  registered  in  respect  of  the 
same  ship  or  share,  the  mor^agees  shall,  notwithstanding  any  express, 
implied,  or  constructive  notice,  he  entitled  in  priority,  one  over  the  other, 
according  to  the  date  at  which  each  mortgage  is  recorded  in  the  register 
book,  and  not  according  to  the  date  of  each  mortgage  itselt 

84.  Except  as  far  as  may  be  necessary  for  making  a  mortgaged  ship  or 


(r)  Article  65. 

(0  Article  17  (c).  C"r^r^n]r> 
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sha^  ATailable  as  security  for  the  mort^^age  debt,  the  mortgagee  shall  not 
by  reason  of  the  mortgage  be  deemed  the  owner  of  the  ship  or  share,  nor 
shall  the  mortgagor  be  deemed  to  have  oeased  to  be  owner  thereof. 

85.  Every  registered  mortgagee  shall  have  power  absolutely  to  dispose 
of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give 
effectual  receipts  for  the  purchase-money;  but  where  there  are  more 
persons  than  one  registered  as  mortgagees  of  the  same  ship  or  share,  & 
subsequent  mortgagee  shall  not,  except  under  the  order  of  a  court  of 
competent  jurisdiction,  sell  the  ship  or  share,  without  the  concurrence  of 
every  prior  mortgagee. 

36.  A  registered  mortgage  of  a  ship  or  share  shall  not  be  affected  by  any 
act  of  bankruptcy  committed  by  the  mortgagor  after  the  date  of  the 
record  of  the  mortgage,  notwithstanding  that  the  mortgagor  at  the 
commencement  of  his  Mtnkruptoy  had  the  ship  or  share  in  his  posseesion, 
order,  or  disposition,  or  was  reputed  owner  thereof,  and  the  mortgage  shall 
be  preferred  to  any  right,  claim,  or  interest  therein  of  the  other  creditors 
of  the  bankrupt  or  any  trustee  or  assignee  on  their  behalf. 

87.  A  registered  mortgage  of  a  ship  or  share  may  be  transferred  to  any 
person,  and  the  instrument  effecting  the  transfer  shall  be  in  the  form 
marked  0  in  the  first  part  of  the  First  Schedule  to  this  Act,  or  as  near 
thereto  as  circumstances  permit,  and  on  the  production  of  such  instrument 
the  registrar  shall  record  it  by  entering  in  the  register  book  the  name  of 
the  transferee  as  mortgagee  of  the  ship  or  share,  and  shall  by  memorandum 
under  his  hand  notify  on  the  instrument  of  transfer  that  it  has  been 
recorded  by  him,  stating  the  day  and  hour  of  the  record. 

88.^1.)  Where  the  interest  of  a  mortgagee  in  a  ship  or  share  is 
transmitted  on  marriage,  death,  or  bankruptcy,  or  by  any  lawful  means, 
other  than  by  a  transfer  under  this  Act,  the  transmission  shall  be 
authenticated  by  a  declaration  of  the  person  to  whom  the  interest  is 
transmitted,  contaioing  a  statement  of  the  manner  in  which  and  the 
person  to  whom  the  property  has  been  transmitted,  and  shall  be 
accompanied  by  the  like  evidence  as  is  bv  this  Act  required  in  case  of  a 
corresponding  transmission  of  the  ownership  of  a  ship  or  share. 

(2.)  The  registrar  on  the  receipt  of  the  declaration,  and  the  production 
of  the  evidence  aforesaid,  shall  enter  the  name  of  the  person  entitled 
under  the  transmission  in  the  register  book  as  mortgagee  of  the  ship  or 
share. 

Managing  Ovmer  (t). 

59. — (1.)  The  name  and  address  of  the  managing  owner  for  the  time 
being  of  every  ship  registered  at  a  port  in  the  United  Kingdom  shall  be 
registered  at  the  custom  house  of  mat  port. 

(2.)  Where  there  is  not  a  managing  owner  there  shall  be  so  registered 
the  name  of  the  ship's  husband  or  other  person  to  whom  the  management 
of  the  ship  is  entrusted  by  or  on  behalf  of  the  owner ;  and  any  person 
whose  name  is  so  registered  shall,  for  the  purposes  of  this  Act,  be  under 
the  same  obligations,  and  subject  to  the  same  liabilities,  as  if  he  were  the 
msnaging  owner. 

^3.)  If  default  is  made  in  complying  with  this  section  the  owner  shall 
be  liable,  or  if  there  are  more  owners  than  one,  each  owner  shall  be  liable 
in  proportion  to  his  interest  in  the  ship,  to  a  fine  not  exceeding  in  tiie 
whole  one  hundred  pounds  each  time  the  ship  leaves  any  port  in  the 
United  Kingdom.         

(0  Article  16  (a). 
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Da/ng^rom  Oooda  («)• 

446. — (1^  A  person  shall  not  send  or  attempt  to  send  by  any  vessel, 
Biitish  or  foreign,  and  a  person  not  being  the  master  or  owner  of  the 
vessel,  shall  not  carry  or  attempt  to  carry  in  any  such  vessel,  any 
daogerous  goods,  withont  distinctly  marking  their  nature  on  the  outside 
of  the  package  containing  the  same,  and  giving  written  notice  of  the 
nature  of  those  goods  and  of  the  name  and  address  of  the  sender  or 
carrier  thereof  to  the  master  or  owner  of  the  vessel  at  or  before  the 
time  of  sending  the  same  to  be  shipped  or  taking  the  same  on  board 
the  vessel. 

(2.)  If  any  person  fails  without  reasonable  cause  to  comply  with  this 
section,  he  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  one 
hundred  pounds ;  or  if  he  shews  that  he  was  merely  an  agent  in  the 
shipment  of  any  such  goods  as  aforesaid,  and  was  not  aware  and  did  not 
suspect  and  had  no  reason  to  suspect  that  the  goods  shipped  by  him  were 
of  a  dangerous  nature,  then  not  exceeding  ten  pounds. 

(3.)  For  the  purpose  of  this  Part  of  this  Act  the  expression  "  dangerous 
goods"  means  aquafortis,  vitriol,  naphtha,  benzine,  gunpowder,  lucifer 
matches,  nitro-glycerine,  petroleum,  any  explosives  within  the  meaning 
of  the  Explosives  Act,  1875,  and  any  other  goods  which  are  of  a 
dangerous  nature. 

447.  A  person  shall  not  knowingly  send  or  attempt  to  send  by,  or 
carry  or  attempt  to  carry  in,  any  vessel,  British  or  foreign,  any  dangerous 
goods  under  a  false  description,  and  shall  not  falsely  describe  the  sender 
or  carrier  thereof,  and  if  he  acts  in  contravention  of  this  section  he  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding  five  hundred  pounds. 

448. — (1.)  The  master  or  owner  of  any  vessel,  British  or  foreign,  may 
refuse  to  take  on  board  any  package  or  parcel  which  he  suspects  to 
cont  %in  any  dangerous  goods,  and  may  require  it  to  be  opened  to  ascertain 
the  fact 

(2.)  Where  any  dangerous  goods,  or  any  goods,  which,  in  the  judgment 
of  the  master  or  owner  of  the  vessel,  are  dangerous  goods,  have  been  sent 
or  brouzht  aboard  any  vessel,  British  or  foreign,  without  beine  marked  as 
aforesaid,  or  without  such  notice  having  been  given  as  aforesaid,  the  master 
or  owner  of  the  vessel  may  cause  those  gooiis  to  be  thrown  overboard, 
together  with  any  package  or  receptacle  in  which  they  are  contained ;  and 
neither  the  master  nor  the  owner  of  the  vessel  shall  be  subject  to  anv 
liability,  civil  or  criminal,  in  any  court  for  so  throwing  the  goods  overboard. 

449.--(l.)  Where  any  dangerous  goods  have  been  sent  or  carried,  or 
attempted  to  be  sent  or  carried,  on  board  any  vessel,  British  or  foreign, 
without  being  marked  as  aforesaid,  or  without  such  notice  having  been 
given  as  aforesaid,  or  under  a  false  description,  or  with  a  false  description 
of  the  sender  or  carrier  thereof,  any  court  having  Admiralty  jurisdiction 
may  declare  those  goods,  and  any  package  or  receptacle  in  which  they  are 
contained,  to  be,  and  they  shall  thereupon  be,  forfeited,  and  when  forfeited 
shall  be  disposed  of  as  the  court  direct. 

(2.)  The  court  shall  have,  and  may  exercise,  the  aforesaid  powers  of 
forfeiture  and  disposal,  notwithstanding  that  the  owner  of  the  goods  has 
not  committed  any  offence  under  the  provisions  of  this  Act  relating  to 
dangerous  goods,  and  is  not  before  the  court,  and  has  not  notice  of  the 
proceedings,  and  notwithstanding  that  there  is  no  evidence  to  shew  to 
whom  the  goods  belong;  nevertheless  the  court  may,  in  their  discretion. 


(i«)  Article  31, 
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require  such  notice  as  tbey  may  direct  to  be  given  to  the  owner  or  shipper 
of  the  goods  before  they  are  forfeited. 

460.  The  provisions  of  this  Port  of  this  Act  relating  to  the  carriage 
of  dangerous  goods  shall  be  deemed  to  be  in  addition  to  aud  not  In 
substitution  for,  or  in  restraint  of,  any  other  enactment  for  the  like 
object,  so  nevertheless  that  nothing  in  the  said  provisions  shall  be  deemed 
to  authorise  any  person  to  be  sued  or  prosecuted  twice  in  the  same 
matter. 


PART  vn. 

DSLXYXBT  OP  GOODS  (x). 

Delivery  of  Ooods  and  Lien  for  Freight. 

492.  In  this  Part  of  this  Act  imless  the  context  otherwise  requires— 
The  expression  ''goods"  includes  every  description  of  wares  and 

merchandise : 
The  expression  ''wharf*  includes  all  wharves,  quays,  docks,  and 

premises  in  or  upon  which  any  goods,  when  liuided  from  ships,  may 

be  lawfully  placed : 
The  expression  "  warehouse  **  includes  all  warehouses,  buildings,  and 

premises  in  which  goods,  when  landed  from  ships,  may  be  lawfully 

placed: 
The  expression  "report"  means  the  report  required  by  the  customs 

laws  to  bo  made  by  the  master  of  an  importing  ship : 
The  expression  "  entry  **  means  the  entry  requirwl  by  the  customs  laws 

to  be  made  for  the  landing  or  discharge  of  goods  from  an  importing 

The  expression  "shipowner**  includes  the  master  of  the  ship  and 
every  other  person  authorised  to  act  as  agent  for  the  owner  or 
entitled  to  receive  the  freight,  demurrage,  or  other  charges  payable 
in  respect  of  the  ship : 
The  expression  "  owner  "  used  in  relation  to  goods  means  every  person 
who  is  for  the  time  entitled,  either  as  owner  or  agent  for  the  owner, 
to  the  possession  of  the  goods,  subject  in  the  case  of  a  lien  (if  any), 
to  that  lien : 
The  expression  "wharfinger  "  means  the  occupier  of  a  wharf  as  herein- 
before defined : 
The  expression  "  warehouseman "  means  the  occupier  of  a  warehouse 

as  hereinbefore  defined. 
4M. — (1.)  Where  the  owner  of  any  goods  imported  in  any  ship  from 
foreign  parts  into  the  United  Kingdom  fails  to  make  entry  thereof,  or, 
having  made  entry  thereof,  to  land  the  same  or  take  delivery  thereof,  and 
to  proceed  therewith  with  all  convenient  speed,  by  the  times  severally 
herein-after  mentioned,  the  shipowner  may  make  entry  of  and  land  or 
unship  the  goods  at  the  following  times : — 

(a.)  If  a  time  for  the  ddivery  of  the  goods  is  expressed  in  the 

charterparty,  bill  of  lading,  or  agreement,  then  at  any  time 

after  the  time  so  expressed : 

(&.)  If  no  time  for  the  ddivery  of  the  goods  is  expressed  in  the 

charterparty,  bill  of  lading,  or  agreement,  then  at  any 


(«)  Articles  126, 127. 
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time  after  the  expiration  of  seventy-two  hours,  excluflive 
of  a  Sunday  or  holiday,  from  the  time  of  the  report  of  the 
ship. 
(2.)  Where  a  shipowner  lands  goods  in  pursuance  of  this  section  he 
shall  place  them,  or  cause  them  to  be  placed— 

(a.)  If  any  wharf  or  warehouse  is  named  in  the  charterparty,  bill 
of  lading,  or  agreement,  as  the  wharf  or  warehouse  where 
the  goods  are  to  be  placed  and  if  they  can  be  conveniently 
there  received,  on  that  wharf  or  in  that  warehouse;  and 
(6.)  In  any  other  case  on  some  wharf  or  in  some  warehouse  on  or 
in  which  goods  of  a  like  nature  are  usually  placed ;  the 
wharf  or  warehouse  being,  if  the  goods  are  dutiable,  a 
wharf  or  warehouse  duly  approved  by  the  Commissioners 
of  Customs  for  the  landing  of  dutiable  goods. 
(3.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the  owner 
of  the  goods  is  ready  and  offers  to  land  or  take  delivery  of  the  same,  he 
shall  be  allowed  to  do  so,  and  his  entry  shall  in  that  case  be  preferred 
to  any  entry  which  may  have  been  made  by  the  shipowner. 

(4.)  If  any  goods  are,  for  the  purpose  of  convenience  in  assorting  the 
same,  landed  at  the  wharf  where  the  ship  is  discharged,  and  the  owner  of 
the  goods  at  the  time  of  that  landing  has  made  entry  and  is  ready  and 
offers  to  take  delivery  thereof,  and  to  convey  the  same  to  some  other 
wharf  or  warehouse,  the  goods  shall  be  assorted  at  landing,  and  shall,  if 
demanded,  be  delivered  to  the  owner  thereof  within  twenty-four  hours 
after  assortment ;  and  the  expense  of  and  consequent  on  that  landing 
and  assortment  shall  be  borne  by  the  shipowner. 

(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the  owner 
thereof  has  made  entry  for  the  knding  and  warehousing  thereof  at  any 
particular  wharf  or  warehouse  other  than  that  at  which  the  ship  is  dis- 
charging, and  has  offered  and  been  ready  to  take  delivery  thereof,  and 
the  shipowner  has  failed  to  make  that  delivery,  and  has  also  failed  at 
the  time  of  that  offer  to  give  the  owner  of  the  goods  correct  information 
of  the  time  at  .which  the  goods  can  be  delivered,  then  the  shipowner 
shall,  before  landing  or  unshipping  the  goods,  in  pursuance  of  this  section, 
give  to  the  owner  of  the  goods  or  of  such  wharf  or  warehouse  as  last 
aforesaid  twenty-four  hours'  notice  in  writing  of  his  readiness  to  deliver 
tlie  goods,  and  shall,  if  he  lands  or  unships  the  same  without  that  notice, 
do  so  at  his  own  risk  and  expense. 

494.  If  at  the  time  when  any  goods  are  landed  from  any  ship,  and 
placed  in  the  custody  of  any  person  as  a  wharfinger  or  warehouseman, 
the  shipowner  gives  to  the  wharfinger  or  warehouseman  notice  in  writing 
that  the  goods  are  to  remain  subject  to  a  lien  for  freight  or  other  charges 
payable  to  the  shipowner  to  an  amount  mentioned  in  the  notice,  the 
goods  so  landed  shall,  in  the  hands  of  the  wharfinger  or  warehouseman, 
continue  subject  to  the  same  lien,  if  any,  for  such  charges  as  thev  were 
subject  to  before  the  landing  thereof;  and  the  wharfinger  or  warehouse- 
man receiving  those  goods  shall  retain  them  until  the  lien  is  discharged 
as  hereinafter  mentioned,  and  shall,  if  he  fails  so  to  do,  make  good  to  the 
shipowner  any  loss  thereby  occasioned  to  him. 
496.  The  said  lien  for  freight  and  other  charges  shall  be  discharged — 
(1.)  Upon  the  production  to  the  wharfinger  or  warehouseman  of  a 
receipt  for  the  amount  claimed  as  due,  and  delivery  to  the  whar- 
finger or  warehouseman  of  a  copy  thereof  or  of  a  release  of  freight 
from  the  shipowner,  and 
(2.)  Upon  the  deposit  by  the  owner  of  the  goods  with  the  wharfinger 
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or  warehouseman  of  a  sum  of  money  equal  in  amount  to  the  sum 
claimed  as  aforesaid  by  the  shipowner ; 
but  in  the  latter  case  the  lien  shall  be  discharged  without  prejudice  to 
any  other  remedy  which  the  shipowner  may  have  for  the  reoov^  of  the 
freight 

49a— (1.)  When  a  deposit  as  aforesaid  is  made  with  the  wharfinger  or 
warehouseman,  the  person  making  the  same  may,  within  fifteen  days 
after  makinsc  it,  give  to  the  wharfinger  or  warehouseman  notioe  in 
vrriting  to  retain  it,  stating  in  the  notice  the  sums,  if  any,  which  he 
admits  to  be  payable  to  the  shipowner,  or  as  the  case  may  be,  that 
he  does  not  admit  any  sum  to  be  so  payable,  but  if  no  such  notice  is 
given,  the  wharfinger  or  warehouseman  may  at  the  expiration  of  the 
fifteen  days,  pay  the  sum  deposited  over  to  the  shipowner. 

(2.)  If  a  notice  is  given  as  aforesaid  the  wharfinger  or  warehouseman 
shall  immediately  apprise  the  shipowner  of  it,  and  shall  pay  or  tender 
to  him  out  of  the  sum  deposited  the  sum,  if  any,  admitted  oy  the  notice 
to  be  payable,  and  shall  retain  the  baUnce,  or,  if  no  sum  is  admitted 
to  be  payable,  the  whole  of  the  sum  deposited,  for  thirty  days  from  the 
date  of  the  notice. 

(3.)  At  the  expiration  of  those  thirty  days  unless  legal  proceedings 
have  in  the  mean  time  been  instituted  by  the  shipowner  against  the 
owner  of  the  goods  to  recover  the  said  balance  or  sum,  or  otherwise  for 
the  settlement  of  any  disputes  which  may  have  arisen  between  them 
conceroing  the  freight  or  other  charges  as  aforesaid,  and  notice  in  writing 
of  those  proceedings  has  been  served  on  the  wharfinger  or  warehouseman, 
the  wharfinger  or  warehouseman  shall  pay  the  balance  or  sum  to  the 
owner  of  the  goods. 

(4.)  A  whinger  or  warehouseman  shall  by  any  payment  under  this 
section  be  discbaiged  from  all  liability  in  respect  thereof. 

497. — (1.)  If  the  lien  is  not  discharged,  and  no  deposit  is  made  as 
aforesaid,  the  wharfinger  or  warehouseman  may,  and,  if  required  by  the 
shipowner,  shall,  at  the  expiration  of  ninety  days  from  the  time  when 
the  goods  were  placed  in  his  custody,  or,  if  the  goods  are  of  a  perishable 
nature,  at  such  earlier  period  as  in  his  discretion  be  thinks  fit,  sell  by 
public  auction,  either  for  home  use  or  for  exportation,  the  goods  or  so 
much  thereof  as  may  be  necessary  to  satisfy  the  charges  hereinafter 
mentioned. 

(2.)  Before  making  the  sale  the  wharfinger  or  warehouseman  shall  give 
notice  thereof  by  advertisement  in  two  local  newspapers  circulating  in  the 
neighbourhood,  or  in  one  daily  newspaper  published  in  London,  and 
in  one  local  newspaper,  and  also,  if  the  address  of  the  owner  of  the  goods 
has  been  stated  on  the  manifest  of  the  cargo,  or  on  any  of  the  documents 
which  have  come  into  the  possession  of  the  wharfinger  or  warehouseman, 
or  is  otherwise  known  to  him,  send  notice  of  the  sale  to  the  owner  of  the 
goods  by  post. 

(3.)  The  title  of  a  bond  fide  purchaser  of  the  goods  shall  not  be 
invalidated  by  reason  of  the  omission  to  send  the  notioe  required  by 
this  section,  nor  shall  any  such  purchaser  be  bound  to  inquire  whether 
the  notice  has  been  sent. 

498w  The  proceeds  of  sale  shall  be  applied  by  the  wharfinger  or 
warehouseman  as  follows,  and  iu  the  following  order : — 

(1.)  First,  if  the  goods  are  sold  for  home  use,  in  payment  of  any 
customs  or  excise  duties  owing  in  respect  thereof;  then 

Qi.)  In  payment  of  the  expenses  of  the  sale ;  then 

(iii.)  In  payment  of  the  charges  of  the  wharfinger  or  warehouseman 
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and  the  shipowner  aocording  to  such  priority  as  may  be  determined 
by  the  terms  of  the  agreement  (if  any)  in  that  behalf  between 
them ;  or,  if  there  is  no  such  agreement : — 
(d).  in  payment  of  the  rent,  rates,  and  other  charges  due  to  the 
wharfinger  or  warehouseman  in  respect  of  the  said  goods ; 
and  then 
(6.)  in  payment  of  the  amount  claimed  by  the  shipowner  as  due 
for  freight  or  other  charges  in  respect  of  the  said  goods ; 
and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods. 

499.  Whenever  any  goods  are  placed  in  the  custody  of  a  wharfinger  or 
warehouseman,  under  the  authority  of  this  Part  of  the  Act,  the  wharfinger 
or  warehouseman  shall  be  entitled  to  rent  in  respect  of  the  same,  and 
shall  also  have  power,  at  the  expense  of  the  owner  of  the  goods,  to  do  all 
such  reasonable  acts  as  in  the  judgment  of  the  wharfinger  or  warehouse- 
man are  necessary  for  the  proper  custody  and  preservation  of  the  goods, 
and  shall  have  a  lien  on  the  goods  for  the  rent  and  expenses. 

600.  Nothing  in  this  Part  of  the  Act  shall  compel  any  wharfinger  or 
warehouseman  to  take  charge  of  any  goods  which  he  would  not  have  been 
liable  to  take  charge  of  if  this  Act  had  not  been  passed ;  nor  shall  he  be 
bound  to  see  to  the  validity  (^  any  lien  claimed  by  any  shipowner  under 
this  Part  of  this  Act. 

501.  Nothing  in  this  Part  of  this  Act  shall  take  away  or  abridge  any 
powers  given  by  any  local  Act  to  any  harbour  authority,  body  corporato, 
or  persons,  whereby  they  are  enabled  to  expedite  the  discbarge  of  ships  or 
the  landing  or  delivery  of  goods ;  nor  shall  anything  in  this  Part  of  this 
Act  take  away  or  diminish  any  rights  or  remedies  given  to  any  shipowner 
or  wharfinger  or  warehouseman  by  any  lo<^  Act. 


PART  vm. 

LIABILITY  OF  8HIP0WNEB8. 

602.  The  owner  of  a  British  sea-going  ship,  or  any  share  therein,  shall 
not  be  liable  to  make  good  to  any  extent  whatever  any  loss  or  damage 
happening  without  his  actual  fault  or  privity  in  the  following  cases, 
namely : — 
(i.)  where  any  goods,  merchandise,  or  other  things  whatsoever  taken  in 
or  put  on  Ixmrd  his  ship  are  lost  or  damag^  by  reason  of  fire  on 
board  the  ship  (yj ;  or 
(ii.)  where  any  gold,  silver,  diamonds,  watohes  (z),  jewels,  or  precious 
stones  taken  in  or  put  on  board  his  ship,  the  true  nature  and  value  (a) 
of  which  have  not  at  the  time  of  shipment  been  declared  by  the  owner 
or  shipper  thereof  to  the  owner  or  master  of  the  ship  in  the  bills  of 
lading  or  otherwise  in  writing,  are  lost  or  damaged  by  reason  of  any 
robbery,  embezzlement,  making  away  with,  or  secreting  thereof. 


(y)  This  does  not  free  the  shipowner  from  liability  for  general  average  con- 
tribution for  damage  caused  by  water  used  to  eztingoish  fire :  Schmidt  y.  Sayai 
MaU  8.8,  Co,  (1876),  45  L.  J.  Q.  B.  646. 

(x)  A  jury  found  that  *<  watch  movements  "  were  not  <*  watches  "  within  this 
section. 

(a)  Cf,  Wmiams  v.  African  8.8.  Co,  (1856),  1  H.  &  N.  300;  where  a  descrip- 
tion,  «•  248^  ounces  of  gold  dust,"  was  heid  bad,  as  not  stating  value ;  and  Oi^  v. 
Potter  (1842),  10  M.  &  W.  70,  where  the  description  "  1388  hard  dollars"  was 
Atf/tf  good. 
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60a— (1.)  The  owners  of  a  ship,  British  or  foreign,  shall  not,  where 
all  or  any  of  the  following  occurrences  take  place  without  their  actual 
fault  or  priyity ;  (that  is  to  say,) 

(a.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 

person  being  carried  in  the  ship ; 
(5.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merbhandise, 

or  other  things  whatsoever  on  board  the  ship ; 
(c.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 
person  carried  in  any  other  vessel  by  reason  of  the  improper 
navigation  of  the  ship ; 
(d.)  Where  any  loss  or  damage  is  caused  to  any  other  vessel, 
or  to  any  goods,  merchandise,  or  other  things  whatsoever  on 
board  any  other  vessel,  by  reason  of  the  improper  navigation 
of  the  ship ; 
be  liable  to  damages  beyond  the  following  amounts ;  (that  is  to  say,) 
(i.)  in  respect  of  loss  of  life  or  personal  injury,  either  alone  or  together 
with  loss  of  or  damage  to  vessels,  goods,  merchandiscu  or  other 
things,  an  aggregate  amount  not  exoMding  fifteen  pounds  for  each 
ton  of  their  ship's  tonnage ;  and 
(ii.)  in  respect  of  loss  of,  or  damage  to,  vessels,  goods,  merchandise,  or 
other  things,  whether  there  be  in  addition  loss  of  life  or  persooal 
injury  or  not,  an  aggregate  amount  not  exceeding  eight  pounds  for 
each  ton  of  their  ship's  tonnage. 
(2.)  For  the  purposes  of  this  section— 

(a.)  The  tonnage  of  a  steamship  shall  be  her  gross  tonnage  ^th- 
out  deduction  on  account  of  engine  room ;  and  the  tonnage 
of  a  sailins-ship  shall  be  her  registered  tonnage ; 

Provided  that  there  shall  not  be  included  in  such  tonnage 
any  space  occupied  by  seamen  or  apprentices  and  appro- 
priated to  their  use  which  is  certified  under  the  regulations 
scheduled  to  this  Act  with  regard  thereto. 
(h.)  Where  a  foreign  ship  has  been  or  can  be  measured  according 
to  British  law,  her  tonnage,  as  ascertained  by  that  measure- 
ment shall,  for  the  purpose  of  this  section,  be  deemed  to  be 
her  tonnage, 
(c)  Where  a  foreign  ship  has  not  been  and  cannot  be  measured 
according  to  British  law,  the  surveyor  general  of  ships  in 
the  United  Kingdom,  or  the  chief  measuring  oflBcer  of  any 
British  possession  abroad,  shall,  on  receiving  from  or  by  the 
direction  of  the  court  hearing  the  case,  in  which  the  tonnage 
of  the  ship  is  in  question,  such  evidence  concerning  the 
dimensions  of  the  stiip  as  it  may  be  practicable  to  furnish, 
give  a  certificate  under  his  hand  stating  what  would  in  his 
opinion  have  been  the  tonnage  of  the  ship  if  she  had  been 
duly  measured  according  to  British  law,  and  the  tonnage  so 
stated  in  that  certificate  shall,  for  the  purposes  of  this  sec- 
tion, be  deemed  to  be  the  tonnage  of  the  ship. 
(3.)  The  owner  of  every  sea-going  ship  or  share  therein  shall  bo  liable 
in  respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or  damage  to 
vessels,  goods,  merchandise,  or  things  as  aforesaid  arising  on  distinct 
occasions  to  tiie  eame  extent  as  if  no  other  loss,  injury,  or  damage  had 
arisen. 

50e.  This  part  of  this  Act  shall,  unless  the  context  otherwise  requires, 
extend  to  the  whole  of  Her  Majesty's  dominions. 
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Oenerat  Average* 
YoBK- Antwerp  Kules,  1890. 

Jettison  of  Deck  Cargo. 

I.  No  jettison  of  deck  cargo  shall  be  made  good  as  general  average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to.  be  a  part  of  the  deck  of  the  vessel. 

Damage  hy  Jettison  and  Sacrifice/or  tJie  Common  Safety, 

IL  Damage  done  to  a  ship  and  cargo,  or  either  of  them  by  or  in 
consequence  of  a  sacrifice  made  for  the  common  safety,  and  by  water 
which  goes  down  a  ship^s  hatches  opened  or  other  opening  made  for  the 
purpose  of  making  a  jettison  for  the  common  safety,  shall  be  made  good 
as  general  average. 

Extinguishing  Fire  on  Shipboa/rd. 

III.  Damage  done  to  a  ship  and  cargo  or  either  of  them,  by  water  or 
otherwise,  including  damage  by  beaching  or  scuttling  a  burning  ship,  in 
extinguishing  a  fire  on  board  the  ship,  shall  be  made  good  as  general 
average ;  except  that  no  compensation  shall  be  made  for  damage  to  such 
portions  of  the  ship  and  bulk  cargo,  or  to  such  separate  packages  of  cargo, 
as  have  been  on  fire. 

Cutting  away  Wreck. 

lY.  Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains  of 
sp^s,  or  of  other  thinzs  which  have  previously  been  carried  away  by  sea- 
peril,  shall  not  be  made  good  as  general  average. 

Voluntary  Stranding. 

V.  When  a  ship  is  intentionally  run  on  shore,  and  the  circumstances 
are  such  that  if  that  course  were  not  adopted  she  would  inevitably  sink, 
or  drive  on  shore  or  on  rocks,  no  loss  or  damage  caused  to  the  ship,  cargo, 
and  freight,  or  any  of  them,  by  such  intention^  running  on  shore,  shall  be 
made  good  as  general  average.  But  in  all  other  cases  where  a  ship  is 
intentionally  run  on  shore  for  the  common  safety,  the  consequent  loss 
or  damage  shall  be  allowed  as  general  average. 
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Carrying  Press  of  SM.-^Ikmage  to  or  Loss  qf  Sa4l$. 

VI.  Damage  to  or  loss  of  sails  and  spars,  or  either  of  them,  oaused  hy 
forcing  a  ship  off  the  ground,  or  by  driving  her  higher  up  the  ground,  for 
the  common  safety,  shall  be  made  good  as  general  average ;  but  where  a 
ship  is  afloat,  no  loas  or  damage  caused  to  the  ship,  cargo,  and  frdght,  or 
any  of  them,  by  carrying  a  press  of  sail,  shall  be  made  good  as  general 
average. 

Datruige  to  Engines  in  refloating  a  Ship, 

VII.  Damage  caused  to  machinery  and  boilers  of  a  ship,  which  is 
ashore  and  in  a  ixMition  of  peril,  in  endeavouring  to  refloat,  shall  be 
allowed  in  general  average  when  shewn  to  have  arisen  from  an  actual 
intention  to  float  the  ship  for  the  common  safety  at  the  risk  of  such 
damage. 

Expenses  lightening  a  Ship  when  Ashore,  and  Consequent  Damage, 

Vm.  When  a  ship  is  ashore  and,  in  order  to  float  her,  cargo,  bunker 
coalSi  and  ship's  stores,  or  any  of  them  are  discharged,  the  extra  cost  of 
lightening,  lighter  hire,  and  reshippiog  (if  incurred),  and  the  loss  or 
damage  sustained  thereby,  shall  be  aidmitted  as  general  average. 

Cargo,  Ship's  Materials,  and  Stores  burnt  for  Fuel. 

IX.  Cargo,  ship's  materials,  and  stores,  or  any  of  them,  necessarily 
burnt  for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be  admitted 
M  general  average,  when  and  only  when  an  ample  supply  of  fuel  had  been 
provided;  but  the  estimated  quantity  of  coals  that  would  have  been 
consumed,  calculated  at  the  price  current  at  the  ship's  last  port  of 
departure  at  the  date  of  her  leaving,  shall  be  charged  to  the  shipowner  and 
credited  to  the  general  average. 

Expenses  at  Port  qf  Refuge,  etc, 

X.  (a). — When  a  ship  shall  have  entered  a  port  or  place  of  refuge,  or 
shall  have  returned  to  her  port  or  place  of  loading,  in  consequence  of 
accident,  sacrifice,  or  other  extraordinary  circumstances,  which  render  that 
necessary  for  the  common  safety,  the  expenses  of  entering  such  port  or 
place  shall  be  admitted  as  general  average;  and  when  she  shall  have 
sailed  thence  with  her  original  cargo,  or  part  of  it,  the  corresponding 
expenses  of  leaving  (a)  such  port  or  place,  consequent  upon  such  entry  or 
return,  sha^  likewise  be  admitted  as  general  average. 

(b). — ^The  cost  of  discharging  cargo  from  a  ship,  whether  at  a  port  or 
place  of  loading,  call,  or  refuge,  shall  t)e  admitted  as  general  average,  when 
the  discharge  was  necessary  for  the  common  safety  or  to  enable  damage  to 
the  ship,  caused  by  sacrifice  or  accident  during  the  voyage,  to  be  repcured, 
if  the  repairs  were  necessary  for  the  safe  prosecution  of  the  voyage. 

(o). — Whenever  the  cost  of  discharging  cargo  from  a  ship  is  admissible 
as  general  average,  the  cost  of  reloading  and  stowing  such  cargo  on  board 
the  said  ship,  together  with  all  storage  charges  on  such  cargo,  shall 
likewise  be  so  admitted.  But  when  the  ship  is  condemned,  or  does  not 
proceed  on  her  original  voyage,  no  storage  expanses  incurred  after  the  date 
of  the  slip's  condemnation,  or  of  the  abimdonment  of  the  voyage  shall  be 
admitted  as  general  average. 

(a)  These  words  do  not  include  the  expenses  of  breaking  ice  in  the  approaches 
to  the  port.     WestoH  v.  Carter  (1898),  3  Com.  Cases,  112. 
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(d). — ^If  a  ship  under  average  be  in  a  port  or  place  at  which  it  is 
practicable  to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole  cargo^ 
and  ify  in  order  to  save  expenses,  either  she  is  towed  thence  to  some  other 
port  or  place  of  repair,  or  to  her  destination,  or  the  cargo  or  a  portion  of 
it  is  transhipped  by  another  ship,  or  otherwise  forwarded,  then  the  extra 
cost  of  such  towage,  transhipment,  and  forwarding,  or  any  of  them 
(ap  to  the  amount  of  the  extra  expense  saved),  shall  be  payable  by  the 
several  parties  to  the  adventure  in  proportion  to  the  extraordinary  expense 
saved. 

Wagt»  and  Maintenance  of  Grew  in  Port  of  Btfuge,  etc 

XL  When  a  ship  shall  have  entered  or  been  detained  in  any  port 
or  place  under  the  circumstances,  or  for  the  purposes  of  the  repairs, 
mentioned  in  Bule  X.,  the  wages  payable  to  the  master,  officers,  and 
crew,  together  with  the  cost  of  maintenance  of  the  same,  during  the  extra 
pericd  of  detention  in  such  port  or  place  until  the  ship  shall  or  should 
have  been  made  ready  to  proceed  upon  her  voyage,  shall  be  admitted  as 
general  average  (&).  But  when  the  ship  is  condemned  or  does  not  pro- 
ceed on  her  origiiud  voyage,  the  wages  and  muntenance  of  the  master, 
officers,  and  crew,  incurred  after  the  date  of  the  ship's  condemnation  or 
of  the  abandonment  of  the  voyage,  shall  not  be  admitted  as  general 
average. 

Damage  to  Cargo  in  Discharging,  etc, 

XII.  Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act  of 
discharging,  storiog,  reloading,  and  stowing,  shall  be  made  good  as  general 
average,  when  and  only  when  the  cost  of  those  measures  respectively  is 
admitted  as  general  average. 

Dedactionefrom  Costs  qf  Bepairs, 

Xni.  In  adjusting  claims  for  general  average,  repairs  to  be  allowed  ift 
general  average  shall  be  subject  to  the  following  deductions  in  respect  of 
*'  new  for  old,"  viz. — 

In  the  case  of  iron  or  steel  ships,  from  date  of  original  register  to  the 
date  of  accident. 

Up  to  (    All  repairs  to  be  allowed  in  full,  except  painting  or 

1  year  old       |  coating  of  bottom,  from  which  one-third  is  to  be 
(A.)  I  deducted. 

/    One-third  to  be  deducted  off  repairs  to  and  renewal 

of  woodwork  of   hull,  masts,  and  spars,  furniture, 

upholstery,  crockery,  metal,  and  glassware,  also  sails. 

Between  rigging,  ropes,  sheets,  and  hawsers  (other  than  wire 

1  and  3  years    /and  chain),  awnings,  covers,  and  painting. 

(B.)  I     One-sixth  to  be  deducted  off  wure  rigging,  wire  ropes 

and  wire  hawsers,  chidn  cables  and  cluons,  donkey 
[engines,  steam  winches  and  connexions,  steam  cranes 
\and  connexions ;  other  repairs  in  full. 


(6)  Where,  the  ship  being  on  monthly  hire  under  a  charter  by  which  the 
owners  pay  the  wages  of  master  and  crew,  the  owners  recover  a  general  average 
contribution  for  such  wages  in  the  port  of  refuge,  the  charterers  are  not  entitled 
to  recover  back  any  of  the  monthly  hire  they  have  paid.  Mowden  v.  Nuljield 
8.8,  Co,  (1898),  3  Com.  Cases,  56. 
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Between 

3  and  6  years 

(C.) 

Between 

6  and  10  years 

(D.) 


Between 

10  and  15  years 

(E.) 

Oyer 

16  years 

(F.) 


Generally 
(O.) 


(Deductions  as  above  under  Clause  B,  except  that  one- 
sixth  be  deducted  off  ironwork  of  masts  and  spars,  and 
machinery  (inclusiye  of  boilers  and  their  mountings). 

I  Deductions  as  above  under  Clause  C,  except  that 
one-third  be  deducted  off  ironwork  of  masts  and  spars, 
repairs  to  and  renewal  of  all  machinery  (inclusive  of 
boilers  and  their  mountings),  and  all  hawsers,  ropes, 
sheets,  and  rigging. 

One-third  to  be  deducted  off  all  repairs  and  renewals, 
except  ironwork  of  hull  and  cementing  and  chain 
cables,  from  which  one-sixth  to  be  deducted.  Anchors 
to  be  allowed  in  full. 

f  One-third  to  be  deducted  off  all  repairs  and  renewals. 
Anchors  to  be  allowed  in  full.  One-sixth  to  be  deducted 
off  chain  cables. 

/  The  deductions  (except  as  to  provisions  and  stores, 
machinery,  and  boilers)  to  be  regulated  by  the  age  of 
the  ship,  and  not  the  age  of  the  particular  part  of  her  to 
which  they  apply.  No  painting  bottom  to  be  allowed 
/  if  the  bottom  has  not  been  painted  within  six  months 
previous  to  the  date  of  accident  No  deduction  to  be 
made  in  respect  of  old  material  which  is  repaired  with- 
out being  replaced  by  new,  and  provisions  and  stores 
\which  have  not  been  in  use. 

In  the  case  of  wooden  or  composite  ships. 
When  a  ship  is  under  one  year  old  from  date  of  original  register,  at 

the  time  of  accident,  no  deduction  new  for  old  shall  be  made. 

After  that  period  a  deduction  of  one-third  shall  be  made,  with  the 

following  exceptions : — 
Anchors  shall  be  allowed  in  full.    Chain  cables  shall  be  subject  to  a 

deduction  of  one-sixth  only. 
No  deduction  shall  be  made  in  respect  of  provisions  and  stores  which 

had  not  been  in  use. 
Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the  cost  of  a 

weight  eq\^  to  the  gross  weight  of  metal  sheathing  stripped  off, 

minus  the  proceeds  of  the  old  metal.    Nails,  felt,  and  labour 

metalling  are  subject  to  a  deduction  of  one-third. 
In  the  case  of  snips  generally. 
In  the  case  of  all  skips,  tiie  expense  of  straightening  bent  ironwork, 

including  labour  of  taking  out  and  replacing  it,  shall  be  allowed 

in  full. 
Graving-dock  dues,  including  expenses  of  removals,  cartages,  use  of 

shears,  stages,  and  graving-dock  materials,  shall  be  allowed  in  fulL 

Temporary  Repairs. 

XIV.  No  deductions  '*  new  for  old  "  shall  be  made  from  the  coat  of 
temporary  repairs  of  damage  allowable  as  general  average. 

Ixm  of  Freight. 

XV.  Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall  be 
made  good  as  general  average,  either  when  caused  by  a  general  average 
act,  or  when  the  damage  to  or  loss  of  cargo  is  £0  made  go(Ki. 


Digitized  by 


Google 


APPENDIX  IV.  385 

Amount  to  he  made  good  for  Cargo  lost  or  damaged  hy  Sacrifice, 

XVI.  The  amount  to  be  made  good  as  general  average  for  dama$;e  or 
loss  of  goods  sacrificed  shall  be  the  loss  which  the  owner  of  the  goods  has 
sustaiDed  thereby,  based  on  the  market  values  at  the  date  of  the  arrival 
of  the  vessel  or  at  the  termination  of  the  adventure. 

Contributory  Values. 

XVIT.  The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure,  to  which 
shall  be  added  the  amount  made  good  as  a  general  average  for  property 
sacrificed ;  deduction  being  made  from  the  shipowner's  freight  and  passage- 
money  at  risk  of  such  port  charges  and  crew's  wages  as  would  not  have 
been  incurred  had  the  ship  and  cargo  been  totally  lost  at  the  date  of  the 
general  average  act  or  sacrifice,  and  have  not  been  allowed  as  general 
average;  deduction  being  also  made  from  the  value  of  the  property  of  all 
charges  incurred  in  respect  thereof  subsequently  to  the  general  average  act, 
except  such  charges  as  are  allowed  in  general  average. 

Passengers'  luggage  and  personal  efifects,  not  shipped  under  bill  of  lading, 
shall  not  contribute  to  general  average. 

Adjustment. 

XVIIT.  Except  as  provided  in  the  foregoing  rules,  the  adjustment  shall 
be  drawn  up  in  accordance  with  the  law  and  practice  that  would  have 
governed  the  adjustment  had  the  contract  of  afireightment  not  contained 
a  clause  to  pay  general  average  according  to  these  rales. 
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Thk  Unitkd  States  Act  of  CoNaoESs,  ISd'S. 

TThb  subjoined  Act,  commoDly  known  as  the  Harter  Act,  which  came 
into  force  on  July  Ist,  1893,  is  of  great  importance  to  all  shipowners 
carrying  passengers  or  goods  to  or  from  the  United  States.  In  effect,  it 
endeayours  to  make  a  contract  for  the  parties  to  a  bill  of  ladmg,  instead 
of  leayinf^  them  to  fix  the  terms  of  their  own  agreement.  This  it  does 
by  declarmg  that  either  the  usual  wide  negligence  clause,  or  the  clauses 
relievinfi;  the  owner  from  his  implied  contract  of  seaworthiness,  shall  be 
null  and  void,  but  that  a  diligent  owner  shall  be  relieved  from  liability 
for  certain  named  risks.  The  effect  of  this  Act  must  be  considered 
Recording  as  the  action  against  a  shipowner  is  brought  in  the  Courts  of 
England  or  the  United  States. 

I.  In  the  English  Courts,  it  would  seem  from  the  decision  in  the 
Missouri  Case  (a),  that  the  Courts  will  infer  an  intention  of  the  parties 
to  be  bound  by  Enp^lish  law,  and  will  give  effect  to  the  clauses  which 
English  law  recognises,  though  tiiey  are  declared  null  and  void  by 
American  law.  Such  actions  will  usually  be  brought  on  contracts  made 
in  the  United  States,  but  the  Court  will  disregard  the  lex  loci  contractus 
in  favour  of  the  expressed  or  implied  intention  of  the  parties  to  be  bound 
by  English  law.  It  will  be  desirable,  however,  for  shipowners  to  make 
the  pomt  clear  in  their  charters  and  bills  of  lading  by  inserting  in  pro- 
mineot  type  some  such  clause  as  the  following : — 

''The  parties  hereto  intend  and  agree  that  the  construction  and 
validity  of  the  terms  of  this  contract  shall  be  decided  by  Eaglbh 
law." 

II.  In  tTie  United  Stales  Courts,  such  provisions  as  the  negligence 
clause  were  held  unenforceable  as  contrary  to  public  policy  in  the 
Montana  Case.  As,  however,  in  that  case,  the  Supreme  Court  of  the 
United  States  stated  that  if  the  parties,  when  entering  into  the  contract, 
clearly  manifested  a  mutual  intention  that  the  contract  should  be  governed 
by  the  law  of  some  other  country,  the  law  of  the  place  of  contract  would 
not  apply ;  it  would  seem  that  a  clause  such  as  suggested,  expressing  the 
intention  of  the  parties  to  be  governed  by  English  law,  would  prevent  the 
application  of  the  United  States  Statute.  It  may  be  noted,  however,  that 
the  Statute  says  that  negligence  clauses  *'  shall  not  be  lawful.''  This  can 
hardly,  however,  apply  to  contracts  made  in  England. 


(a)  (1889),  42  Ch.  D.  321. 
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The  adoption  of  the  su^ested  clause  will  probably,  therefore^  protect 
the  shipowner  both  in  En^h  and  United  States  Courts,  but  the  judicial 
interpretation  of  this  very  important  Act  will  require  careful  attention. 

Act  of  OoNaBSSS,  1893  (Habteb  Act). 
IPublic  No.  57.] 

An  Act  relating  to  navtgoHan  of  vesseUf  hills  of  lading^  and  to  certain 
dblimtions,  duUes^  and  rights  in  connexion  with  the  carriage  of  property. 

£e  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that  it  shall  not  be 
lawful  for  the  manager,  agent,  master  or  owner  of  any  vessel  trans- 
porting merchandise  or  property  from  or  between  ports  of  the  United 
States  and  foreign  ports  to  insert  in  any  bill  of  lading  or  shipping  docu- 
ment any  clause,  covenant,  or  agreement,  whereby  it,  he  or  they  shall  be 
relieved  from  liability  for  loss  or  damage  arising  from  negligence,  fault  or 
failure  in  proper  loading,  stowage,  custody,  care,  or  proper  delivery  of  any 
and  all  lawful  merchandise  or  property  committed  to  its  or  their  charge. 
Any  and  all  words  or  clauses  of  such  import  inserted  in  bills  of  lading  or 
shipping  receipts  shall  be  null  and  void  and  of  no  effect  (5). 

§  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting  merchandise 
or  property  from  or  between  ports  of  the  United  States  of  America,  and 
foreign  ports,  her  owner,  master,  agent,  or  manager  to  insert  in  any  bill  of 
lading  or  shipping  document  any  covenant  or  agreement  whereby  the 
obligations  of  the  owner  or  owners  of  the  said  vessel  to  exercise  due 
diligence,  properly  equip,  man,  provision,  and  outfit  said  vessel,  and  to 
make  said  vessel  seaworthy  and  capable  of  performing  her  intended 
voyage,  or  whereby  the  obligations  of  the  master,  officers,  agents,  or 
servants  to  carefully  handle  and  stow  her  cargo,  and  to  care  for  and 
properly  deliver  same,  shall  in  any  wise  be  lessened,  weakened,  or 
avoided. 

§  3.  That  if  the  owner  of  any  vessel  transporting  merchandise  or 
property  to  or  from  any  port  in  the  United  States  of  America  shall 
exercise  due  diligence  to  make  the  said  vessel  in  all  respects  seaworthy 
and  properly  manned,  equipped,  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent,  or  charterers,  shall  become  or  be  held  responsible 
for  damage  or  loss  resulting  from  faults  or  errors  in  navigation,  or  in  the 
management  of  said  vessel  (5),  nor  shall  the  vessel,  her  owner  or  owners, 
charterers,  agent,  or  master  be  held  liable  for  losses  arising  from  dangers 
of  the  sea  or  other  navigable  waters,  acts  of  God,  or  public  enemies,  or  the 
inherent  defect,  quality,  or  vice  of  the  things  carried,  or  from  insufficiency 
of  package,  or  seizure  under  legal  process,  or  for  loss  resulting  from  any 
act  or  omission  of  the  shipper  or  (mner  of  the  goods,  his  agent  or  repre- 
sentative, or  from  saving  or  attempting  to  save  life  or  property  at  sea,  or 
from  any  deviation  in  rendering  such  service. 

§  4.  That  it  shall  be  the  duty  of  the  owner  or  owners,  master  or  agent 
of  any  vessel  transporting  merchandise  or  property  from  or  between  porte 
of  the  United  States  and  foreign  ports  to  issue  to  shippers  of  any  lawful 


(6)  See,  for  a  discussion  bj  the  English  Courts  of  these  clauses,  Ddbell  v.  8.8. 
Jtoetmore  (1895),  2  Q.  B.  408 ;  The  GUmoohU  (1896),  P.  10 ;  The  Bodney  (1900), 
P.  12 ;  Roweon  y.  AUanOo  Transport  Co,  (1903),  1  K.  B.  114,  where  regulation  of 
the  temperature  in  the  refrigerating  chambers  was  held  *'  management  of  the 
vessel." 
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merohandifle  a  bill  of  ladings  or  shippiDg  document  stating^  among  otker 
things,  the  marks  necessary  for  iaentification,  nnmber  of  packages,  or 
quantity,  stating  whether  it  be  carrier's  or  shipper's  weight,  and  apparent 
order  or  condition  of  such  merchandise  or  property  deliyered  to  and 
received  by  the  owner,  master,  or  agent  of  the  vessel  for  transportation, 
and  such  document  shall  be  prima  facie  evidence  of  the  receipt  of  the 
merchandise  therein  described. 

§  5.  That  for  a  yiolation  of  any  of  the  provisions  of  this  Act  the  agent, 
owner,  or  master  of  the  vessel  guilty  of  snch  violation,  and  who  refuses 
to  issue  on  demand  the  bill  of  liulins  herein  provided  for,  shall  be  liable  to 
a  fine  not  exceeding  two  thousand  dollars.  The  amount  of  the  fine  and 
costs  for  such  violation  shall  be  a  lien  upon  the  vessel,  whose  agent, 
owner,  or  master  is  guilty  of  such  violation,  and  such  vessel  may  be 
libelled  therefor  in  any  district  oourt  of  the  United  States,  within  whose 
jurisdiction  the  vessel  may  be  found.  One-half  of  such  penalty  shall  go 
to  the  party  injured  by  such  violation,  and  the  remainder  to  the  Qovern- 
ment  of  the  United  States. 

S  6.  That  this  Act  shall  not  be  held  to  modify  or  repeal  sections  forty- 
two  hundred  and  eighty-one,  forty-two  hundred  and  eighty-two,  and 
forty-two  hundred  and  eighty-three  of  the  Bevised  Statutes  of  the 
United  States,  or  any  other  Statute  definiog  the  liability  of  vessels,  their 
owners,  or  representatives. 

§  7.  Sections  one  and  fonr  of  this  Act  shall  not  apply  to  the  transpor- 
tation of  live  animals. 

§  8.  That  this  Act  shall  take  effect  from  and  after  thefirstday  of  July, 
eighteen  hundred  and  ninety-three. 

Approved,  February  ISth,  1893. 
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{For  many  common  Urm$^  see  under  the  tiile  **  Wordi  and  Phrases  of 
Common  Ocewrrenee,**) 

A  1,  meaning  of,  in  charter  65 

ABANix>mcBNT  of  ship,  and  pro  rata  freight,  281 
of  warehoused  goods,  249 

«  About,'*  118, 114 

AooiDKNT  preventing  loading,  meaning  of,  106, 107 
ineritable,  185 

AcxnDENTs,  182 

ACT  OP  GOD, 

historical  origin  of  exception,  177 

meaning  of,  185 

shipowner  mnst  shew  absence  of  negligence,  185, 186 

does  not  include  rats  or  vermin,  186, 193 

inclades  fire  caused  by  lightning,  186, 198 

relation  of,  to  perils  of  the  sea,  185, 191 

carrier  not  liable  for,  178, 176, 177 

charterer  not  liable  for  loss  of  a  ship  by,  7 

ADJUSTifENT  of  general  average  contribution,  when  and  where  made,  238, 239 

Admibaltt  Coxtbt,  who  can  sue  in,  and  when,  170-172, 819-323 
payment  of  freight  into,  when  good,  292 

Admibaltt  Jubisdigtion  Act,  effect  of  indorsement  of  bill  of  lading  under, 

170-173 
Advahob  Fbeiqht  :  seaFBEiGBT. 
Adyanobs  to  ship,  whether  freight  or  loan,  271-273,  291 

ADVICE  NOTE, 

as  evidence  of  terms  of  shipment,  8 
for  goods  forwarded  to  ship,  853 

AFFBEIGHTMBNT,  CONTBACT  OP, 
definition  of,  1 
parties  to,  24-61 
when  contained  in  charter,  1 
when  contained  in  bill  of  lading,  2,  7, 89, 44, 47 
in  charter  and  bill  of  lading  combined,  2,  7 
in  through  bill  of  lading,  59,  60 

effect  of  mdorsement  of  bill  of  lading  on,  139-144, 165-172 
contained  in  cards,  bills,  representations  by  carrier's  agent,  8,  9 
construction  of,  12-23 
by  what  law  construed,  18 
illegality  of,  by  English  law,  9, 10 
ill^aliiy  of,  by  foreign  law,  9, 10  r^  i 
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AFPBEieHTMBNT,  CONTRACT  OF— oomImmimI. 

owner  adoptmg  must  adopt  all  terms  of,  55 

representations  and  undertakings  in,  62 

conditions  precedent  in,  62-71 

conditions  mi|^ed  in,  71-84 

effect  of  delay  in  performance  of,  78-SS 

effect  of  deviation  on,  214-219 

effect  of  unseaworthiness  on,  72-78 

carrier's  liability  nnder,  178 

effect  of  excepted  pedis  In,  177-181,  204,  205 

exceptions  in,  how  construed,  178, 181-183, 199,  204 

who  can  sue  for  breach  of,  170-172,  206 

who  can  be  sued  for  breach  of,  206,  207 

who  can  sue  on  in  Admiralty  Court,  170-172 

damagea  for  breach  of,  808-818 

and  SM  Bill  of  LADore ;  Cbjumsbpabtt. 

Atloat,  always,  92 

AGENT, 

when  principal  bound  by,  27 

when  personally  liable,  28-81 

effect  of  cesser  clause  on  his  personal  liability,  30, 31 

without  the  authority  he  professes,  29 

classes  of,  for  shipowner,  32 

for  undisclosed  principal,  81 

for  Crown,  32 

for  charterer,  position  of,  when  holder  of  bill  of  lading,  39 

effect  of  signature  of,  without  qualification,  28 

for  merchants,  as,  effect  of  signature,  19 

when  principal  ratifies  the  contract,  28 

for  charterer,  effect  of  signature  as,  28 

by  telegraphic  authcnrity,  29 

for  shipowner,  may  lend  on  bottomry,  226 

All  conditions  as  fib  chabtsb,  45 

All  other  oonditions  ai  pes  ghabteb,  49, 50 

Alonosidb,  oral  evidence  explaining,  12, 17, 109 
cargo  to  be  brought,  109 

Alterations  in  contract,  effect  of,  23 

Always  afloat,  92, 98 

Ahbiguitt  in  contract,  how  construed,  12, 17 
when  construed  by  custom,  17-22 

Anchor  in  the  port,  now  at,  70 

Arbitration  Clauses, 

of  colliery  guarantee,  whether  incorporated  in  charter,  8 
of  charter,  whether  incorporated  in  Dili  of  lading,  50 

Arrests  and  restraints  of  princes,  rulers,  and  peoples,  187-189 

Arrest  of  goods  on  voyage,  effect  of  on  freight,  281 

Arrival,  probable,  how  to  be  notified,  105 
at  Liverpool,  meaning  of,  19 

non-arrival  of  ship,  no  evidence  of  negligence,  125, 204 1 
of  goods,  evidence  of  negligence,  125 

**  As  Customary,"  259,  260 

**  As  FAST  AS  STEAMER  CAN  PELTYER,'*  102,  258,  263»  362 
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AsaGNEE,  of  share  in  ship,  bound  by  charter,  37     • 

bare,  of  bill  of  lading,  cannot  sne  in  Admiralty  Court,  171, 172 

AflSIGNlfEMT  OF  FBKIGHT,  effect,  of,  295 

who  can  sue  on,  295,  296 
effect  of  notice  of,  295 
to  be  earned,  good,  295 

Assist  vessels  in  all  situations,  leave  to,  215 

AssoBTHENT,  goods  landed  for,  position  of  by  statute,  247 

At  all  timbs  of  the  tide  akd  always  afloat,  92 

"  At  any  pobts  in  any  ordeb,"  215,  216 

At  mebciunt*s  risk,  204, 230 

At  ship's  risk,  122, 123 

Attachment  of  goods,  how  affected  by  stoppage  in  transitu,  154 

Authorities,  orders  of,  effect  of  on  clauses  as  to  lay-days,  257 

Ayebaoe  days  for  loading  and  discharge,  liberty  to,  258 

Ayebage  :  with  primage  and  average  accustomed,  270 

AVERAGE,  GENERAL, 
what  is,  227 

in  the  case  of  fire  on  board,  198 
effect  of  exceptions  on  claims  for,  205 
foreign  clauses  negativing  contribution,  205 
what  expenses  of  saving  shipowners  may  claim,  219 
sacrifice  must  be  real,  and  voluntary,  228 
conditions  supporting  contribution  in,  227,  228 
tacriflce$j  classes  of,  229 

jettison  of  cargo,  229 

deck  cargo,  229,  230 

pouring  water  on  cargo,  231 

burning  cargo  as  fuel,  231 

sacrifices  of  ship  or  tackle,' 232 

sacrifice  of  freight,  238 
expendUure$,  classes  of,  229,  234 

on  ship,  234 

in  port  of  refuge,  235 

warehousing  cargo  in  port  of  refuge,  235,  236 

unloading  and  reloading  cargo  in  port  of  refuge,  235,  236 

pilotage  and  port  dues  in  port  of  refuge,  235 
Tork-Antwerp  rules  as  to  port  of  refuge  expenses,  Appendix  IV.,  382 
lien  for,  236 

captain,  duty  of  to  collect,  236 
captain's  refusal  to  give  materials  for  calculating,  breach  of  duty  by, 

171,236 
how  paid  by  cargo  owners,  236,  237 
bond,  nature  of,  237 
who  can  sue  for,  237 
who  are  liable  for,  238 
consignee's  liability  for,  238 
clause  exempting  goods  but  not  shipper,  286, 238 
how  adjusted,  238,  239 

if  any,  to  be  adjusted  according  to  British  custom,  238 
York-Antwerp  rules  as  to,  239,  381-385 

Atsragk,  Petty,  meaning  of,  270 

Average  stater,  shipowner  not  bound  to  employ,  239 

Back  Freight  :  $ee  Freight,  274 
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Ballast,  shipowner  to  supply,  74, 1 16 
TDMj  be  freight-pajing  goods,  116 

Bahk,  bill  of  lading  presented  throngb,  146, 147 

Bahkbuftot  preventing  snpplj  of  cargo,  106 

what  is,  to  give  rise  to  stoppage  in  tramUu,  152, 153 

Bahhaolu,  delay  by,  dae  to  restraint  of  princes,  178 

BASBATBTy  not  a  peril  of  the  sea,  193 
of  captain  and  crew,  181, 198, 199 
what  acts  are  banatroos,  and  what  not,  199 

Bbabbb,  indorsement  of  bill  of  lading  to,  189 

Bbluqbbbnt  :  see  National  Charagtib  ;  Was. 

Bbbth-note,  2 

its  intention  and  effect,  2 
lamp  freight  under  Danube,  277 

Bill  or  Ktchawob,  and  conditional  indorsement  of  bills  of  lading,  146-149 
payment  by,  and  stoppage  im  tran$UUi  150 
nolders  of,  drawn  agamst  cargo,  have  no  lien  on  cargo,  305 

BILL  OF  LADING, 

forms  of,  Appendix  L,  346, 347 

definition  of,  2, 7-9 

stamps,  necessary  for,  Appendix  III.,  368,  369 

as  evidence  of  contract  of  affreightment,  2, 7-9 

when  signed,  2 

how  filled  up  and  signed  in  London,  Appendix  II.,  353,  354 

by  whom  signed,  7, 189 

authority  of  master  or  broker  to  sign,  52-58 

owner  may  remain  liable  where  madet  is  charterer's  agent  to  sign,  4,  5 

modem  practice  as  to,  8, 9, 139 

printed  forms  of,  8,  22,  52 

statutory  liability  of  persons  signing,  58 

effect  of  signature  of,  189 

where  there  is  a  charter,  2,  38-51 

differing  from  or  contradicting  charter,  38-51 

differing  from  charter,  indorsee  of,  41-43, 47-49 

when  charter  is  incorporated  in,  2, 49-51 

where  there  is  a  charter,  whom  the  holder  can  sue,  38-49 

parties  to,  38-49 

when  agent  personally  liable  on,  28 

position  of  holder  of,  when  agent  for  charterer,  89 

shipper  under,  who  is  not  charterer,  43-46 

captain's  authority  to  sign,  where  there  is  a  charter,  55-58,  293,  294 

captain's  authority  to  sign,  where  there  is  no  charter,  54 

beyond  authority  of  master,  effect  of,  52,  54,  55 

as  presented  by  charterers,  master  to  sign,  45,  48,  55-57,  293 

captain  only  to  sign  as  agent  for  the  charterers,  46 

at  any  rate  of  freight,  master  to  sign,  45,  48,  57 

construction  of,  1^  13 

construction,  by  what  law,  13-16 

illegality  of  contract  in,  9-11 

construction  of,  by  customs,  17-21 

stipulations  as  to  loading  or  unloading  in,  how  construed.  111 

conditions  precedent  in,  62,  63 

repudiation  of  contract  in,  for  breach  of  conditions  precedent,  63 

conditions  implied  in,  71 

seaworthiness  under,  72-78 

exceptions  as  to  seaworthiness  in,  77,  78 
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BILL  OF  LADING— c(m<ttiife<2. 
reasonable  dispatch  under,  78-83 
delay  or  deviation  under,  88,  215,  216 
given  to  holder  of  mate's  receipt,  121 ;  Appendix  II.,  354 
may  be  given  without  mate's  receipt,  122 
stamps  on,  effect  of,  9, 140 
contents  of,  when  binding  on  shipper,  8,  9 
mrimdfaeie  evidence  that  goods  were  shipped,  52 
Durden  of  disproving  lies  on  shipowner,  52 

when  conclusive  evidence  by  statute,  and  of  what  and  between  whom,  58 
two  for  same  goods,  52 
signed  for  go(^  not  shipped,  52-54 
evidence  of  Quantity,  how  displaced,  52,  205 
and  disputed  tallies,  52,  205 
conclusive  evidence- clause,  53, 54, 279 
evidence  to  displace  required  from  shipowner,  205 
effect  of  description  of  goods  in,  54, 124, 125 
clean,  125 

inaccuracies  in,  effect  of  in  unloading,  246 
statements  as  to  goods  in,  effect  of  on  freight,  278,  279 
carrier's  liability  under,  173 

commencement  of  ship^  liability  under,  121-123, 182 
and  excepted  perils,  177-185, 204,  205 
list  of  exceptions  in,  181-185 

and  policies  of  insurance,  different  construction  of,  180, 181 
burden  of  proof,  where  goods  lost  or  damaged,  205 
and  general  average,  228 
holder  of,  has  right  to  delivery  of  goods,  244, 245 
when  shipowner  may  safely  deliver  to  first  person  presenting,  143,  244 
delivery  of  goods  to  other  than  holder  of,  245 
when  holder  of,  does  not  daim  delivery,  245, 246 
and  delivery  order,  156-158 

parties  to,  when  liable  for  demurrage  in  charter,  50, 264 
who  are  liable  for  demurrage  on,  26i5 

person  taking  delivery  under,  liable  for  demurrage  on,  265,  266 
mdorsee  of,  liable  for  demurrage  in,  266 
freight  under,  269,  271,  287 
fireight  due  in  exchange  for  bills  of  lading,  271 
freight  on  bill  of  lading  quantitv  less  2  per  cent,  286 
persons  taking  delivenr  under,  their  liability  to  freight,  300 
mdorsee  of,  when  liable  for  freight,  299,  300 
lien  on,  to  broker  or  shipping  agent,  306 

holder  of,  when  liable  to  lien  for  charterparty  freight,  50,  51,  303,  304 
consignee  under,  position  of,  171,  299,  303 
fonn  of  Mediterranean  grain,  346 
form  of  Black  Sea  genial  produce,  347 

See  Bill  of  Lading,  Indorsbmxnt  of;  Bills  of  Lading  Act;  Bill  of 
Lading,  thbougb. 

BILL  OF  LADING,  INDORSEMENT  OF, 
effects  of,  2, 140 
kinds  of,  140, 141 
how  effected,  140 

after  wrongful  delivery  of  goods,  141 
when  it  transfers  property  absolutely,  142, 143 
when  it  transfers  property  conditionally,  142, 145-149 
when  it  docs  not  transfer  property  at  all,  142, 145, 166, 167 
property  may  pass  without,  143 
effect  of,  in  c.i.f.  sales,  143 
acting  as  a  mortgage,  142, 165 
acting  as  a  pledge,  142, 165 
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BILL  OF  LADING.  INDOBSEBCENT  OF— oonttniied. 
/tM  dinonendiy  reservfttioa  of,  145, 146 
condiUonal,  142, 146-149 
to  bank,  with  bill  of  ezehange,  146, 147 
conditiomd,  vendee  under,  147 
conditional,  vendee  cannot  require  all  parts  of,  147 
effect  of,  on  stoppage  in  trontiiu,  155, 156 
effect  of,  under  Bilk  of  Lading  Act,  168, 169 
and  suiti  under  Admiralty  Jnnsdiction  Act,  170, 172 
to  bare  anignee,  his  rights,  171, 172 
second,  effect  of,  on  contnust,  166, 167 
and  liability  for  demurrage,  264-267 
and  liability  for  freight,  297-900 
and  liens  for  freight  in  charter,  803, 804 
restrictive  indorsement,  when  affecting  captain,  9  * 

BILL  OF  LADING,  THROUGH, 
nature  of,  59, 60 
for  sea  and  land  carriage,  60 
whom  contract  in  is  with,  59 
freight  on,  how  pavable,  60 
and  subordinate  hills  of  lading,  140 

BILLS  OF  LADING  ACT,  141, 156, 168, 169, 171,  366 

Blavk,  indorsement  of  bill  of  lading  in,  139, 140 

Blockadb,  effect  on  contract  by  English  law,  11, 78,  80 
effect  by  International  Law,  11 
is  an  arrest  of  princes,  187 
breaking,  when  barratry,  199 
justifies  delay,  or  deviation,  217-219 
effect  on  time  freight,  287 

BOTTOMBY, 

captain's  power  to  borrow  on,  209,  211-218,  224-227 

what  is  necessity  for,  226 

there  must  be  imuritime  risk  in,  225 

must  not  be  an  advance  on  personal  credit,  225,  226 

deviation  without  consent  from  voyage  in  bond,  225 

amount  of,'226 

communications  with  owners  as  to,  218,  226 

what  can  be  pledged  in,  224,  225 

loss  of  cargo  under,  225 

agent  of  shipowner  may  lend  on,  226 

obligee  of  bond,  payment  of  freight  to,  good,  292 

Bbiaoh 

of  conditions  precedent,  oral  or  written,  62 

of  contract,  wnen  final,  110 

of  duty,  by  master,  under  Admiralty  Jurisdiction  Act,  what  is,  171 

Bbbakaob,  exception  of,  197 

Bbbakdowk  or  Maohirbbt,  182 

BnoKxir  Stowage,  115 

BBOKER, 

position  of,  as  agent  of  shipowner,  88 

his  work  with  regard  to  ship,  84 

his  commission,  85 

commission  on  **  all  hire  earned,"  85 

whether  agent  to  accept  revocation  of  charter,  83 

is  agent  to  effect  charter,  33 

classes  of,  34 
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BBOKEB-Hxm^iisML 

when  a  party  to  charter,  28-31 

his  representations,  part  of  contract,  8,  62 

power  of  captain  to  employ,  36 

anthoritj  to  sign  bill  of  ladine,  52-^8, 189 

statutory  liability  of,  signing  bill  of  lading,  58,  5d 

payment  of  freight  to,  83 

nis  lien  on  bill  of  lading,  306 

BfiigTOL,  practice  of:  ses  Appendix  II.,  360 

BuLUOir,  implied  warranty  of  fitness  to  carry,  72, 77, 197 

BuNXBB  Ck)AL,  may  be  taken  before  loading,  104 
not  restricted  to  coal  for  chartered  voyage,  104 

BuBDKH  OF  Pboof,  when  goods  are  damaged  or  lost,  204, 205 

BuBDKH,  Shif'b,  when  condition  precedent,  66-68 

C.F.I.  s  a  price  covering  cost,  freight,  and  insurance,  144 
effect  of  sale  ci.L  More  shipment,  148, 144 
performance  of  such  contract  of  sale,  144 
when  propoiy  passes  thereunder,  144 
<*  shipping  documents  "  thereunder,  144 

Cabinb,  charterer's  right  to  carry  passengers  and  goods  in,  113 

CALL,  LIBERTY  TO, 
as  excepted  p^il,  183 

must  be  interpreted  according  to  adventure,  216 
does  not  authorise  unnecessary  deviation,  216 
«( at  any  ports  in  any  order,"  216 

CAKOELLnra  Clause,  65, 70, 87, 184, 263 
when  option  n^iust  be  declared  under,  87 

Capable  of  Bxnro  ooyebed  bt  Insubanob,  Dahaoe,  183, 228 

Capaoftt  of  Ship,  when  condition  precedent,  65, 66-68 
statements  as  to,  effect  of,  66, 118 
dead  weight,  66-68 

CAPTAIN, 

position  of,  abroad,  effect  of  telegraph  on,  85, 36 

power  to  diect  or  vary  charters,  82, 35 

power  to  employ  broker,  36 

power  to  settle  accounts  abroad,  36 

ordinary  authority  of,  54-58 

to  sign  bUls  of  lading  as  agent  for  charterer,  44, 46,  50,  51 

when  cannot  make  fireight  payable  in  advance,  55, 58 

to  sign  bills  of  lading  as  presented,  55, 56,  58 

to  sign  bills  of  lading  without  prejudice  to  charter,  55,  56 

when  must  sign  personally,  56 

«  at  current  or  anv  rate  of  fireight,"  57, 58 

authority  to  sign  bill  of  lading,  52-58 

authorify  when  there  is  a  cluster,  55-58 

authority  when  there  is  no  charter,  54 

Gigning  bills  of  lading  for  goods  not  on  board,  52 

liability  as  to  quality  maru  in  bill  of  lading,  54 

liabili^  of  his  owners  for  statements  in  bill  of  lading,  55 

signing  second  bill  for  same  goods,  52 

signing  bill  of  lading  beyond  his  authority,  55 

signing  bill  of  lading,  statutory  liability  <^,  58 

signing  bill  of  lading,  as  agent  for  whom,  292, 293 

position  under  charter  not  a  demise,  3, 4 

position  nnder  charter  amounting  to  a  demise,  S 
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CAPTAIN— <N»a^fMi#({. 

bound  to  stow  skilfollj,  117 

barratry  of,  198 

negligence  of,  exception  of,  199 

exception  of  his  negligence  when  owner  or  part-owner,  199 

appomtment  of  incompetent  or  dninken,  199 

when  can  be  sued  for  oamage  to  goods,  207 

breach  of  doty,  within  Admiralty  Act,  what  is,  171 

his  authority  on  voyage,  209-211 

authority  conferred  by  shipment,  14, 209 

when  agent  for  shipowner,  209-211 

when  agent  for  cargo-owner,  209-211 

when  agent  for  dufterer,  210 

necessify  as  ground  for  his  authority,  211 

when  he  should  communicate  with  owners  before  acting,  212,  220,  224 

when  he  should  use  telegraph,  218 

when  he  may  delay  or  deviate  on  voyage,  217-219 

duty  to  take  care  of  goods  on  voyage,  219 

power  to  sell  damaged  cam,  220 

power  to  tnmship,  221-223 

power  to  raise  money  on  cargo,  228 

power  of  bottomry,  224 

power  of  jettison,  227, 229 

duty  to  collect  general  average  from  cargo,  236 

lien  for  general  average,  286 

bound  to  furnish  particulars  of  general  average  to  cargo-owners,  171, 236 

not  bound  to  collect  salvage  from  cargo,  236 

his  duty  in  unloading,  242-245 

duty  on  receiving  notice  of  stoppage  t»  irantUuy  165 

when  affected  by  restrictive  indorsement,  8,  9 

hii  duty  to  deliver,  244 

and  conflicting  claims  for  goods,  244,  245 

not  bound  to  unload,  unless  bill  of  lading  produced,  245 

position  of,  if  no  bill  of  lading  produced,  245, 246 

when  ma^  land  and  warehouse  goods,  246-249 

retains  his  lien  by  warehousing,  248,  249 

his  position,  if  consignee  does  not  take  goods,  246, 274 

when  may  refuse  deOvery  of  goods,  245, 287 

cannot  sue  for  demurrage,  266 

his  authority  to  receive  freight,  291 

effect  of  pavment  of  freight  to,  before  it  is  due,  291 

when  freight  payable  to,  291 

when  can  sue  on  contract  implied  from  delivery  of  goods,  291 

cannot  retain  freight  as  against  shipowners,  291 

how  may  waive  lien  for  freight,  304 

how  may  enforce  lien  for  freight,  805 

in  case  of  breach  of  contract,  must  seek  other  employment,  309, 311-313 

Oaptaih  to  biqh  Bills  or  Ladino  at  ant  Bate  of  Freight,  40,  45,  48, 

55,  56,  294 
Captube  avp  SEiznBE,  187, 189 

deviation  to  avoid,  217,  218 

after  sailing,  effect  of,  108 

apprehension  of,  may  excuse  completion  of  voyage,  188 

defined,  189 

CABGO, 

charterer's  duty  to  provide,  105-107 

failure  of  charterer  to  provide,  106, 107 

non-exirtence  of,  effect  on  charter,  106 

causes  preventing  transmission  to  the  port  of  loading,  106, 107 
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CARGO— oofi^fMi0<I. 

causes  preventing  loading  of,  106, 107 

tendered,  mnst  reasonably  comply  with  charter,  107 

short  supply  of,  106, 257 

to  be  brought  alongside,  109, 110 

full  and  complete,  113, 114 

meaning  of,  118 

full  and  complete  does  not  include  passengers,  113 

where  goods  destroyed  by  fire  after  shipment,  114 

who  may  fill  up  after  destruction  by  fire,  114 

if  less  than  carrying  capacity,  114 

coming  from  inLEUid,  special  exceptions  for,  185 

"ready  to  receive**  not  necessarily  in  loading-berth,  104 

must  be  ready  at  ordinary,  not  unexpected,  times,  105 

shipment  of  cargo  of  customary  nature,  107, 1 13 

where  to  be  stowed,  115 

marks  on,  errors  in,  54, 123, 183 

shipowner  to  stow  properly,  117, 118 

emplo^ent  of  stevedore  to  stow,  119 

not  shipped,  bill  of  lading  signed  for,  52 

shipper  may  be  excused  by  restraint  of  princes,  188 

non-arrival  in  ship,  evidence  of  breach  of  contract,  204 

on  non-arrival,  where  onus  of  proof  lies,  205 

captain's  duty  to  take  care  of  on  voyage,  219 

lien  for  expenses  in  preserving,  220 

captain's  power  to  sell  damaged,  220 

transhipment  of,  221 

captain  s  power  to  raise  money  on,  228 

captain's  power  to  sell  to  raise  money,  224 

and  bottomry  and  tetfpondmiHaj  224 

pledged  without  authority,  225, 226 

what  can  be  bottomried,  225 

loss  of,  when  bottomried,  225 

jettison  of,  227, 229 

and  general  average,  229-282 ;  Appendix  IV.,  881 

general  average,  sacrifice  of,  231 

damaged  by  water  to  extinguish  fire,  281 

burnt  as  fuel,  281 

damaged  by  water  during  repairs  to  propeller,  282 

warehousing  of,  and  general  average,  285 

unloading  and  reloading  in  port  ofrefuge,  285 ;  and  Appendix  IV.,  382 

when  liable  for  salvage,  239 

liable  for  life  salvage,  289 

shipowner's  lien  on  for  salvage  expenditure,  220, 240, 801 

only  liable  for  freight,  in  case  of  collision,  241 

not  liable  for  damage,  in  case  of  ccdlision,  241 

charterer's  duty  to  provide  for  discharge  of,  242 

not  taken  by  consignee  at  port  of  discmirge,  245, 246, 274 

abandonment  of,  alter  warehousing,  249 

landed  for  asawtment,  247 ;  Appendix  11.,  857 

entered  for  overside  delivery,  247 ;  Appendix  II.,  356,  357 

damaged,  claims  for,  when  to  be  made,  183, 250 

damaged,  freight  for,  278 

cannot  be  abandoned  when  not  worth  fireigbt,  278 

agreement  to  deduct  from  freight  cargo  not  delivered,  279 

ifloet,  when  freight  payable  for,  268,  275,  278, 279 

shrinking  or  swelling,  freight  for,  285 

belonging  to  shipowner,  freight  for,  284 

on  ship's  account,  no  lien  on  lot  fr^ht,  806 

lien  for  freight,  801-306 
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CABGO— oontfuiiMl. 

no  lien  to  holders  of  bill  of  exchange  drawn  against  it,  805 
damages  to,  how  assessed,  818-815 
profits  on,  when  indoded  in  damages,  813, 314 
damages  for  faUnre  to  load,  808-813, 816, 817 
damages  for  shutting  oat  cargo,  85, 309 

Caboo,  Dbok,  115 

and  general  average,  227,  229, 230 

iSsS  &MJK  GaB60. 

CABGO-OWNBR, 

captain's  dntj  to,  209, 210, 212 

when  captain  is  agent  for,  209, 210 

when  captain  shooid  oommnnicate  with,  212 

and  deviation  or  delay  on  vojage,  214, 217 

and  transhipment,  221 

and  cargo  sold  to  raise  monej,  223 

and  cargo  pledged  without  authoritj,  224,  226 

and  jettison,  227, 229 

captain  must  furnish  particulars  of  general  average  to,  236 

and  general  average,  227-282, 286-288 

when  he  can  sue  fox  general  average,  237 

has  no  lien  on  ship  for  general  average,  237 

when  liable  for  general  average,  288 

when  liable  for  uJvage,  239 

when  and  whom  he  can  sue  for  collision,  241 

not  liable  for  collision,  241 

not  claiming  cargo,  245,  246 

how  far  liehterman  is  his  agent,  121,  248 

when  liable  for  freight  pro  raUi,  279-284 

andsa6Ck)N8iONn;  Shippbb. 

CABRIEB, 

as  agent  for  vendee,  160, 163 

liabuitj  for  goods  carried,  173 

shipowners  who  are  not,  their  liability,  178 

whether  lighterman  is,  174, 175 

his  lien,  how  affected  by  stoppage  in  trantUu,  154 

his  lien,  effect  of  end  of  transit  on,  168 

refusal  to  deliver,  effect  on  stoppage  in  fmnsttu,  158 

wrongful  delivery  and  stoppage  in  irangiiUy  158 

endii^  transit  bj  agreement  with  vendee,  163 

Cabt  note,  Appendix  11.,  852 

Cash  bsohfts,  not  documents  of  title,  157 

Cattlb, 

regulations  preventing  arrival  at  port  of  loading,  108 
or  preventing  delivery  at  port  of  discharge,  229,  282 
freight  on  fodder  for,  286 

Causa  pboxiha,  ahd  Causa  bbmota,  178, 180, 181 

Causbs  betond  Chabtbbbb'8  oontbol  as  excepted  perils,  183 

CassEB  olaubb  and  agenf s  liability,  30 
not  incorporated  in  bill  of  lading,  50 
may  be  inoperative,  if  no  effective  lien  given,  57, 128 
effect  of,  126-129 
co-extensive  with  lien,  126 
when  charterer  is  con^gnee,  127 
common  form  of,  126 
and  demurrage,  129-138 
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CHARTEBPARTT, 
definitioii  of,  1 
when  signed,  1 

stamps  on,  1 ;  Appendix  III.,  868 
when  a  demise  or  lease  of  ship,  3-7 
effects  of  a  demise,  8, 45,  47, 170 
illegality  of,  9 
construction  of,  12-23 
bj  what  law  construed,  13-16 
when  construed  in  the  light  of  customs,  12, 17-21 
variation  of  by  parol  evidence,  12, 17,  21 
explanation  of,  oy  parol  evidence,  22,  23 
alterations  in,  effect  of,  23 
printed  forms  of,  how  construed,  22 
parties  to,  24-51 
who  are  principals  in,  24-31 
statement  as  to  parties  in,  when  final,  24 
when  agent  binds  his  principal,  27 
when  agent  personally  liable  as  principal,  28-31 
liability  of  agent  for  undisclosed  principal,  31 
agents  for  crown  not  personally  liable,  32 
power  of  managing  owner  to  edEtect  or  vary,  82 
powers  of  broker  to  effect,  33 
powers  of  captain  to  effect,  35 
powers  of  mortgagor  to  effect,  37 
when  binding  on  part-owner,  36 
when  binding  on  purchaser,  37 
when  binding  on  mortgagee,  37 
who  are  bound  by,  36-^ 
whom  shipper  under  can  sue,  38-49 
position  of  shipper  who  is  not  charterer,  38,  43-46 
representations  and  undertakings  in,  62-83 
repudiation  of,  62-65 
conditions  implied  in,  71-83 
undertaking  of  seaworthiness  in,  72-78 
operation  of  charter  before  loading,  85 
loading  under,  96, 109,  111 
when  ship  is  ready  to  load  under,  104 
notice  of  readiness  to  load  under,  104 
loading  under  and  exceptions,  106, 107 
cargo  tendered  must  comply  with,  107 

relations  of  shipper,  shipowner,  and  charterer  as  to  stowage  under,  117-121 
exceptions  in,  how  construed,  177-185,  204 
unloading  under,  242 

who  is  liable  for  demurrage  under,  264,  266 
who  bound  by  lien  for  freight  in,  306 
form  of  chamber  of  shipping  Welsh  coal  charter,  832 
form  of  nett  grain  charterparty,  334 
form  of  Anglo-American,  338 
form  of  1890,  Black  Sea,  342 
and  see  Chabtbbbb  ;  Dbmubbjlgk  ;  Fbbioht  ;  LoADnra ;  UNLOADina ; 

VOTAGB,  &C. 

CHABTER  AND  BILL  OF  LADING,  1,  2, 8,  88-51 

when  they  differ,  39,  41-43 

indorsee  of  bill  of  lading  differing  from  charter,  47-49 

when  one  incorporated  in  other,  49-51 
Ghabtbb  akd  sub-obabteb,  position  of  shipper,  44 
Ghabtbh,  Tims,  seaworthiness  in,  74 

freights  in,  270,  287-290 

form  of,  349  ^  , 
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Chabtbb,  without  PBBJT7DI0B  TO,  40,  45,  48,  52,  55,  56-58, 295 

ChABTIB,  OTHBB  conditions,  A8  FEB,  49,  50 

Chabtbbid  rBxiOHT :  tee  Fbhoht. 

Chabtbbed  totaob  and  carrying  voyage,  85 

CHABTEREB, 
definition  of,  1 

position  of,  under  demise  charter,  8,  6, 7 
position  of,  under  charter  not  a  demise,  8-6 
who  is  also  a  shipper,  position  of,  89-43 
when  liable  to  shippers  of  goods,  48-46 
da^  to  name  place  of  loadine,  97-99 
entitled  to  receive  notice  of  ship's  readiness  to  load,  104 
datj  to  famish  cargo,  105-109 
when  excused  from  loading,  106 
prevented  from  bringing  carffo  to  port  of  loading,  106 
obligation  to  load,  when  fulfilled,  107 
danmges  for  failing  to  load  cargo,  308-813 
to  provide  fall  and  complete  cargo,  113, 114 
to  provide  broken  stowage,  115 
ana  passengers  in  cabins,  113 
position  as  to  stowage,  117-121 
whether  stevedore  is  servant  of,  119 
and  cesser  clause,  126-188 
who  is  consignee,  and  cesser  claose,  127 
when  can  be  sued  for  damage  to  g^oods,  206 
captain's  power  to  Mud,  on  voyage,  210 
when  can  sue  for  genend  average,  285 
when  liable  for  general  average  on  ship  or  freight,  288 
when  has  lien  for  general  average,  287 
when  entitled  to  nlvaffe  earned  by  chartered  ship,  4, 240 
duty  to  provide  for  disdiarge  of  cargo,  242 
not  entitled  to  notice  of  readiness  to  discharge,  248 
agreeing  to  load  or  unload  in  fixed  time,  252,  256-258 
not  excused  by  illegal  orders  of  authorities,  257 
when  liable  for  demurrage,  264 
freight,  when  payable  to,  292^294 
loss,  captain,  how  far  bound  to  decrease,  811-813 

Chabtbbbb,  Bills  or  Lading  as  pbbsentnd  bt,  55 
Chabtbbbb,  Fbught  to  bb  oollbotkd  bt,  287, 290, 292 
Ghabtbbbb's  Agent,  oonsionbd  to,  tbee  or  Commission,  109 
Chabtbbino  Bbokbi^  84 

Civil  Wab  :  c/.  Wab, 

preventing  loading,  may  excuse  charterer,  188 
arrival  of  cargo  for  loading,  188 

Glaus  for  cargo  damaged,  when  to  be  made,  188, 250 
Class  of  ship  on  register,  condition  precedent,  65 
Clean  Bill  or  Lading,  123, 125 
Clean  bboeipt,  123, 125 ;  Appendix  XL,  354 

Clbabanobs,  failure  to  pocure,  104, 109  ^ 

when  procured  by  charterers,  109 
Coal  Cabgo,  special  exceptions  for,  185 
Coal,  i^ered  by  master,  who  liable  for,  210 

COLLBOTElhBT  CbABTEREBS,  FbeIGHT  TO  BE,  287 
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COhhVLKt  GUARAMTBB,  8,  97,  99,  251, 2M 
how  it  works,  8, 97 
how  far  incorporated  in  charter,  8, 50 
delay  before  reaching  berth  under,  97 
<*  to  load  on  conditions  of,"  254 
what  is  nsnal  guarantee  at  Grimsbj,  3 

COLLISBT  WORKING  DAT,  254 

Collision,  exception  of,  194 

when  a  peril  of  the  sea,  190, 192, 194 
cargo  not  liable  for  damage  by,  241 
cargo-owner  may  recover  damages  for,  241 

GoMMEROiAL  Ck)nBT,  324-330 
establishment  of,  824 
rales  constituting,  324-326 
procedure  of.  826-330 

CoMMBROiAL  purpose  of  voyage,  frustration  of,  69, 71,  76,  79,  81-83 

Ck)MHiB8iON,  consigned  to  charterer's  agents,  free  of,  109 

Ck)MMi8siON  AoBNT  may  stop  in  iramituy  151 

CoMMUNiOATiON  by  captsiu  with  owners,  when  necessary,  210,  211 
with  goods  owner,  when  necessary,  212-214 

CoNOLUsiYB  Eyidenoe  Clause,  53, 54,  279 

Ck>NDiTioN,  Shipped  in  good,  124, 125 

Ck>NDiTiON8,  Implied,  in  contract,  71-83 

Conditions  Preoedbnt  in  Chabteb,  62*71 

when  oral  representation  may  be  treated  as,  62 

effect  of  waiver  of,  63 

repudiation  for  breach  of,  63,  64 

functions  of  Court  and  jury  as  to,  63 

statements,  as  to  ship's  register,  when,  65 

ship's  tonnage,  when,  66-68 

ship's  name,  when,  68 

ship's  national  chuacter,  when,  68 

ship's  whereabouts,  when,  69-71 

ship's  time  of  loading  or  sailing,  when,  69 

Conditions  Pbeoedent  in  Bill  of  Lading,  63 

Conditional  Indobsbmint,  effect  of,  145, 146-149 

CoNSiDBBATiON,  what  neccflsary  for  indorsement  defeating  stoppage  in  transitu. 
155,156 
no,  for  indorsement  of  bill,  effect  of,  167 

Consigned  to  Charterer's  Agents  free  of  Commission,  109 

CONSIGNEE, 

holding  bill  of  lading,  statutory  position  of,  58, 170-172 

who  is  also  charterer,  effect  of  cesser  clause,  127 

his  position  in  Admiralty  Court,  170-172 

can  sue  in  tort  for  negligent  carriage,  206 

can  sue  in  contract  for  negligent  carriage,  206 

when  liable  for  general  average,  238 

cannot  be  called  on  to  accept  goods  before  ship's  arrival,  242 

entitled  to  reasonable  time  to  receive  goods,  244 

not  claiming  cargo,  245,  246 

rifi;ht  to  delivery  direct  from  ship,  244,  245 

where  goods  are  landed  for  assortment,  247 

where  goods  are  entered  as  overside  goods,  247 

disputing  charges  of  landing,  248 
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demanding  goods,  when  part  landed,  247 

how  fur  lightennan  is  agent  of,  121, 248 

not  haling  property,  cannot  be  sued,  249 

not  havinff  property,  cannot  con  nterclaim,  249 

when  liable  for  demnrrage,  265, 266 

pretenting  deliTety  of  goods,  246,  274,  275 

when  most  pay  freight,  287,  298 

taking  delivery  nndcr  bill  of  lading,  to  pay  frei^^t,  291, 297, 298 

who  is  cargo-owner,  298, 299 

when  bound  by  lien  for  freight  in  charter,  303 

general,  in  France,  290 
ComovoB :  me  Shippib  ;  Caboo-owheb. 
ekwBTBDOTiON  of  Contract  of  affreightment,  12-23 

of  printed  conditions  on  passenger  tickets,  9 

provinces  of  Conrt  and  of  jury,  12 

by  what  law,  13-16 

by  law  of  ship's  flag,  13-16 

form  of  contract,  effect  of  erasure,  22 
CoMSTBUonYB  NonoB,  in  mercantile  documents,  49 
Ck>N8TBUonYB  TOTAL  LOBS,  after  previous  damage,  232 

Ck>HTAOT  WITH  OTBBB  GoODS,  182,  197 

COHTBAOT  OF  AmEIQ&TMENT :  SSS  AfTBEIOHTMEHT. 

COMTBAOTUS,  LbX  LOd,  13 

Contenibnt  Spbed,  to  proceed  with,  69, 70 
C(M>WNBB8,  remedies  against  managing  owner,  33 
COPPBBED,  A 1, 70 
Ck>U»TT  COUBTS,  JUBISDIOTION  of,  321-323 

CouBT,  province  of,  in  construction  of  contract,  12, 63 

Ck>YXBXD  BT  IVSUBAKOB,  DaMAOB  GAPABLB  OV  BEINO,  188 

Cbaft,  risk  of,  182 

Cbanes  and  dock  companies :  Appendix  U. 

Cbbw,  position  under  demise  charter,  3 

under  charter  not  a  demise,  3,  5, 6 

by  whom  engaged  and  discharged,  34 

barratry  of,  181, 198 

negligence  of,  199 
Gbdce  of  master  or  crew,  when  barratiy,  198 
Cbowh,  charters  by  agents  f  cm*,  32 
CnaTQM,  effect  of,  m  construction  of  contract,  12, 17-22 

evidence  of,  when  admissible,  17-22 

marks  of  binding,  18 

cannot  explain  well-known  terms,  17, 20 

when  they  bind  persons  ignorant  of  them,  21 

of  port  of  loading,  18,  111 

of  port  of  discharge,  18, 112 

whether  one  Bhii>per  in  port  can  create,  18 

mercantile  meaning  of,  112,  260 

«<  any  custom  to  the  contrary  notwithstanding,**  109,  258 
CusTOMABY  DisPATOB,  102, 103, 106,  258-264 
CUSTOMABT  BfANNBB,  103, 104, 258-264 


D.W.C.  =  dead-weight  capacity,  66-68, 114 
Damaoe,  meaning  of,  182> 
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Dajugb  oapablb  of  bbdvo  oovbbbd  bt  Imsubanos,  188 

Dakaqe,  Ship,  188 

Damage  to  Cabgo,  who  can  sne  for,  206 
who  can  be  eaed  for,  206 
limitation  of  liability  for,  Appendix  UL,  879 
claims  arising  out  of,  250 
effect  of,  on  nreight,  278 
carrier's  liabilitj  for,  178-177 

Damages,  rule  of,  808 

for  breach  of  oral  agreement  inducing  contract,  62 
;  for  goods  shut  out,  loss  of  profit  on,  85, 809 
to  cargo  bj  water^and  general  average,  281 
for  not  presentiilg  bill  of  lading,  274, 818 
for  eoods  not  sllipped,  809 
for  failure  to  load  a  cargo,  808-818 
to  cargo,  how  assessed,  318-315 
for  not  signing  bills  of  lading,  818 
and  see  fioiGHT,  Dead. 

Damages  tob  Ditehtioh  :  see  Detbntioh. 

Dakgebous  €k)0D8,  implied  contract  not  to  ship  without  notice,  88 
what  will  be  notice  of,  83 
and  MS  Appendix  IIL,  875 

Dat,  normal  meaning  of,  253 

meaning  in  demurrage  clauses,  258-255 

part  of,  counted  as  mole,  254,  289 

part  of,  counted  as  half,  255  ' 

working-daj  of  twenty-four  hours,  254 

colliery  wwldng,  254 

weather  working,  254 

running,  253,  255 

length  of,  usuaU J  defined  in  colliery  guarantee,  254 

surf  day,  254 
Dead  Fbeight  :  Bee  Freight. 

Dead  Weight,  66-68, 114 

**pep  ton  D.W.C.  as  above,"  277  , 

Deok  Cabgo,  when  proper,  115, 116 
custom  to  load,  18, 115 
effect  of  carr3ring  without  authority,  115 
carrying,  not  barratry,  199 
and  general  average,  229,  230 
in  c<Msting  trade,  29Q 
in  timber  trade,  230 

Delay,  in  contract,  effect  of,  78-88,  217-219 
captain's  power  to,  on  voyage,  217-219 

Deltvebed,  Fbeight  payable  by  Net  Weight,  285 

freight  payable  on  intake  measure  of  quantity,  285 
DELIVERY  OF  GOODS, 

to  whom  shipowners  may  safely  make,  148,  244 

effect  of,  by  shipowner,  245 

shipowner's  duty,  when  conflicting  claims  for,  245 

*<  as  fast  as  steamer  can  deliver,"  102,  258, 862 

**  as  fast  as  master  shall  require,**  258 

<«  as  customary,**  258 

*<  according  to  the  custom  of  the  port,'*  258,  862 

oral  evidence  explaining,  17-20, 109, 112 

effect  of  wrongful,  on  stoppage  in  traniitu,  158 
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what  is  to  prerent  8topp»ge  tn  «raiM«u,  160 

to  forwarding  agent,  effect  of,  on  stoppage  ti»  iraiwt^u,  161-163 

contract  to  pay  demnnage,  im^ed  from,  264, 265 

what  earns  freight,  268, 275, 277 

in  manner  approved  by  consignee,  275 

of  timber  at  Grimsbj  freight  dne  on  complete,  279 

to  person  who  has  deposited  freight,  300 

damaged,  effect  of,  on  freight,  278 

short,  effect  of,  on  freight,  279 

short-shipped,  effect  of,  on  freight,  279 

short  of  destination,  effect  of,  on  freight,  280-284 

when  concurrent  with  payment  of  freight,  287 

contract  to  pay  freight,  implied  from,  299,  300 

to  consignee,  contract  impUed  from,  265, 266, 299,  300 

freightdne  before  or  after,  no  lien  for,  802 

without  payment  of  freight,  waives  lien,  804 
Dbutebt  Obdkb,  as  document  of  title,  156-158 

and  bill  of  lading,  157, 158 
Dbmisb  of  Ship,  when  charter  is,  8-7 

position  under,  of  charterer,  captain,  crew,  3, 170 

effects  of  construction  of  charter  as,  4 

hirer,  not  liable  for  ship's  loss  by  act  of  God,  7 

DEMUBBAGE, 

what  U,  129, 180,  251 

distinguished  from  damages  for  detention,  129, 130, 251 

when  disputed,  and  operation  of  cesser  clause,  129 

when  payable,  252 

how  calculated,  253  ^      ,    ^.      ^^^ 

clauses  as  to,  when  applied  to  loadmg  and  unloadmg,  253 

under  charter,  who  bable  for,  50,  264, 266 

and  cesser  clause,  129-188 

at  port  of  loading,  128, 129 

on  bill  of  lading,  who  liable  for,  265,  266 

who  can  sue  on  implied  contract  to  pay,  266 

contract  to  pay  when  implied  from  delivery,  264,  265 

no  lien  for,  at  common  law,  306 

lien  for,  by  express  agreement,  182-188, 306 

customaiy  for  lighters  in  London,  Appendix  II.,  354 

DESCRIPTION  OF  GOODS, 

effect  of"  weight  and  contents,  etc,  unknown,"  124 

Dbspatgh  :  SM  Dispatch. 

Detbntioh,  Damages  for,  what  are,  251 

when  payable,  252 

distinguished  from  demurrage,  129, 130,  251 

and  cesser  clause,  129-138 

no  lien  for,  at  common  law,  306 

lien  for,  by  express  agreement,  306 
Deviation,  implied  contract  to  proceed  without,  71,  214 

when  captain  may  make,  215, 217-219 

when  not  barratry,  199 

to  save  life  allowed,  215 

to  save  property,  when  allowed,  215 

towage  18,  215 

communication  with  ship  in  distress  is  not,  215 

damage  occurring  on,  liability  for,  215 

delay  to  prevent  damage  to  cargo  not  a,  217-219 

its  effect  on  bottomry  bond,  225 
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DiLiGEKOS,  implied  contract  to  use  dne,  78-83 

Disohaboe:  m6  Unloading. 

DISBUBSEMENTS, 

adyances  for,  whether  freight  or  loon,  272 

Dispatch  Monet,  how  calculated,  253, 255 

Dispatch,  usual,  in  Loading,  103, 105, 258-264. 

Dispatch,  usual,  in  Disoharoino,  103, 104,  258-264 
charterer  maj  keep  ship  all  her  laj-days,  257 
"  to  he  discharged  with  all,**  258 

DISTRESS.  POBT  OF, 

law  as  to  powers  of  master  in,  15, 16 

Dock  Dues  and  Chaboes,  how  paid,  Appendix  11.,  353 

Dock  Warbaht,  effect  of,  156-158 

Dock,  as  ordebed  on  ABRnriNo,  93, 98 
•♦ready  in  dock,"  104 

Docks,  if  fall,  position  of  shipowner,  89, 98,  257, 259 
in  London,  practice  of.  Appendix  II.,  H52 
and  stevedores,  Appendix  IL,  354 
their  cranes,  liability  for,  Appendix  II.,  354 
damage  in,  when  a  peril  of  the  sea,  192 

Document  or  Title,  meaning  of,  156 

Dunnage,  74, 116 

owner  may  supply  cargo  as,  117 

Embargo,  effect  of,  on  contract,  81,  287 
an  arrest  of  princes,  187 
effect  of  on  time-freight,  287 

Employment  of  ship,  by  whom  settled,  34 
Enemies,  King's,  186 

Engagement  of  Goods  in  ship,  effect  of,  85 
and  discharge  of  crew,  by  whom,  34 
of  freight,  34 
entry  and  clearance  of  vessel,  by  whom,  34 

Equipment  op  Ship,  by  whom  directed,  34 

Erasures  in  charter  or  bill  of  lading,  22 
erasures  after  signature,  23 

EXCEPTED  PEBILS,  177, 181-185 
in  charter,  177, 181 

apply  before  loading,  86, 106, 183,  204 

when  they  cover  failure  to  load,  106 

only  apply  within  scope  of  charter,  204 

are  for  benefit  of  both  shipowner  and  charterer,  178, 184 

not  incorporated  in  bill  of  lading,  49 
in  hOl  of  lading,  177-185 

history  of,  177 

and  express  provisions  in  charter,  178 

list  of  those  judicially  interpreted,  181-185 

burden  of  proof  as  to,  204,  205 

effect  of  deck  stowage  on,  115,  204,  227 
their  relation  to  implied  undertakings,  71,  72, 184 
as  to  seaworthiness,  73,  74, 76-78, 183 
and  unreasonable  delay,  79 
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ExPLooTM,  shipment,  of,  83, 84 
and  M6  Appendix  m.,  375 

F.03.  s  free  on  board,  the  goods  then  being  at  the  risk  of  the  purchaser,  who 

is  liable  for  freight:  h^  ▼•  ^toek  (1885),  10  App.  C.  268. 
F.O.W.  =  first  open  water,  for  Baltic  ports,  after  ice. 
Faotobs  AcfTB,  qnestkos  nnder,  156-158 
Faults  ik  Mavaoimint,  what  is  included  in,  201-204 
FqrAL  Sailutq,  208 
Fm  ox  BOABD,  182, 231 

FIBE, 

goods  lost  after  shipment  before  sailing  through,*  114,  272,  280 
assessment  of  dami^es  after,  809 
on  board  and  general  average,  198 
exception  of,  198 
'    caused  bj  lightning,  is  Act  of  €k>d,  198 

FiTNiss  FOB  Cabgo  :  9et  SsAWOBTHnriai. 

FixiD  Tna, 

to  be  loaded  in,  256 

charterer  maj  keep  ship  all  her  laj-dajs,  257 

to  discharge  in,  256, 257 

Flag,  Law  or  Sbip*s,  as  law  of  construction,  13-16,  224 

Fobhok  Ship  nnder  English  charter,  14, 15, 280 

FOBTHWITH,  86, 258 

FoBWABDma  Aokst,  delivery  to,  and  stoppage  in  traimlUt  161-163 

Cabgo  and  General  Average,  234 

Fbaitoi,  general  consignee  in,  290 

Fbaud,  avoiding  charter,  62 

effect  on  bill  of  lading,  59, 167 

Fbeb  of  Commission,  109 

FREIGHT, 

definition  of,  1,  268 

may  not  be  explained  bj  usage,  17, 19,  269 

does  not  include  passage-money,  20, 270 

when  earned,  268 

not  payable  if  goods  lost,  268 

merchantable  condition  as  test  of  right  to,  268,  275,  278 

oral  evidence  to  explain,  when  admitted,  17, 19,  26^ 

on  full  and  C(nnplete  careo  per  ton  d.w.c,  277 

mode  of  payment,  to  be  fixed  by  custom,  17, 19,  269,  284 

under  English  charter  of  foreign  ship,  14, 15,  280 

for  cargo  belonging  to  shipowner,  284 

amount  of,  how  calculated,  284-286 

amount  of,  where  goods  shrink  or  swell  on  voyage,  285 

and  hydraulic  presses,  285 

alternative,  286 

payable  after  arrival  before  delivery,  276 

on  fodder  carried  for  cattle,  286 

consignee  may  ascertain  what  goods  are  on  board,  287 

when  payable,  287 

payment  of,  and  delivery  of  goods,  concurrent,  287 

complete  delivery  as  condition  precedent,  279 

when  shipowner  entitled  to,  287 
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*<  to  be  collected  by  charterers,'*  287 

« to  pay  oat  of  freight  collected,*'  287 

clauses  as  to,  in  time  and  voyage  charters,  270, 271,  288-290 

clauses  as  to,  in  bills  of  lading,  271,  287 

to  whom  payable,  290-297 

when  payable  to  shipowner,  290 

shipowner  may  give  authority  to  collect,  291 

master's  or  broker's  authority  to  collect,  83-35,  291, 292 

payment  to  master  or  broker,  when  good,  83-35,  291,  292 

payment  before  due,  effect  of,  291 

when  payable  to  captain,  291 

when  payable  to  third  person,  292 

payment  of,  to  obligee  of  bottomry  bond,  good,  292 

payment  of,  into  Cc^  of  Admiralty,  when  good,  292 

when  payable  to  charterer,  292-294 

assignment  of,  effect  of,  295 

assignee  of  share  of  ship  entitled  to,  295 

when  payable  to  mortgagee  of  ship,  296 

when  payable  to  mortgagor  of  ship,  296 

when  underwriters  on  slap  entitled  to,  37,  295  , 

by  whom  payable,  297-300 

when  payable  on  contract  implied  from  taking  delivery  of  goods,  299, 
800 

implied  contract  to  pay,  by  shipper,  297,  298 

when  shipper  freed  from  contract  to  pay,  297,  298 

consignee,  when  liable  to  pay,  298 

indorsee  of  bill  of  lading,  when  liable  for,  299 

where  cargo  transhipped,  222,  275 

under  through  bill  of  lading,  60, 268 

how  affected  by  blockade,  embargo,  bad  weather,  delay  for  repiurs,  287 

guarantee  of,  when  ship  lost,  268 

when  payable,  "  ship  lost  or  not  lost,"  268,  273 

general  average,  sacrifice  of,  229, 233 

and  general  average  expenses  in  port  of  refuge,  234,  235 

person  entitled  to,  and  general  average,  238 

free,  authority  to  master  to  carry,  55 

stop  for,  Appendices  U.,  III.,  355,  376 

release  for,  Appendix  IL,  357 

lien  for,  by  common  law,  269, 301,  303 

lien  for,  under  demise,  charter,  4 

due  on  delivery  of  goods,  lien  for,  301 

due  after  delivery  of  eoods,  no  lien  for,  at  common  law,  302 

lien  for,  on  what  goods,  308 

lien  for,  for  what  amounts,  808 

lien  for,  how  waived,  304 

lien  for,  how  maintained,  304 

taking  pajrment  of  by  bill,  waives  lien,  304 

delivery  without  payment  of,  waives  lien,  804 

in  charter,  lien  for,  against  whom,  808, 804 

release  for,  857 

when  goods  may  be  sold  to  realise  lien  for,  378 
FBEIOHT,  ADVANCE, 

what  is,  271, 272 

or  loan,  which  a  payment  is,  271, 272,  291 

insurance  of,  271 

common  stipulations  as  to,  271 

due  on  signmg  bills  of  ladinff,  272,  318 

payable  in  advance  **  if  required,'*  272 

payable  three  days  after  sailing,  272 

Digitized  by  VjOOQIC 


408  im>EX. 

FREIGHT,  ADVANCE— ooni^iMMi. 
on  cargo  burnt,  272 
if8hiploft,272 
when  reoorerable,  272 
and  final  sailing,  208 

no  lien  for,  at  common  law,  272, 802,  S06 
lien  for,  by  express  agreement,  272,  306 

Fbhoht,  Baok,  what  is,  274 

FanoHT,  Dbad,  what  is,  815-317 
no  lien  for  at  common  law,  305 
lien  for  bj  express  agreement,  306 

Frbiobt-Notb 

as  evidence  of  terms  of  shipment,  8 

FREIGHT,  FULL, 

when  riiipowner  is  entitled  to,  275,  276 

earned  wnen  shipowner  is  readj  to  delirer,  275, 278 

how  earned  if  there  is  a  Inmp  sum  as  freight,  277 

earned  bj  means  of  transhipment,  275 

dne  when  shipper  prevents  deliverj,  276 

for  goods  delivered  damaged,  when  payable,  278 

earned,  if  all  goods  shipped  delivered,  278 

in  ftill  for  the  voyage,  286 

Fbugbt,  Lump,  what  is,  277 

when  earned  by  shipowner,  275, 277 

FREIGHT,  PRO  EATAy 

when  payable  for  short  delivery,  278,  279 

when  payable  for  delivery  short  of  destination,  280-284 

not  payable  without  special  a^eement,  280 

agreement  to  pay,  from  what  implied,  280, 281 

effect  of  arrest  oi  goods  on,  281 

effect  of  sale  of  gwds  on,  281 

and  detention  by  ice,  282 

when  ship  abandoned,  281,  282 

Fbeioht  ahd  all  othib  ooHDinoNS  AS  PBB  Ohabtbr,  49,  50 

Fbbight  to  bb  oollbotbd  bt  Chabtebbbs,  287 

Fbbioht  nr  full  iob  yotaqb,  286 

Fbbight,  bighbst  oh  bamb  yotagb,  286 

Fbbight  patablb  ih  LoHPoir,  19,  269,  287 

on  bill  of  lading  quantities  less  two  per  cent.,  286 

Fbbight  patablb  ok  bbt  wbioht  dbliybbbd,  285 

Freight  patablb  on  ihtakb  mbasubb  of  quantitt  deliybred,  285 
per  ton  delivered,  in  German  law,  14, 15 

Fbbight,  at  aht  batb  op,  Master  to  sign  bills  of  lading  at,  40, 45,  48, 
55,  56,  294 
at  current  or  any  rate,  58 

From  Ship^s  tackles,  249, 856, 858 

Fbost,  an  Act  of  God,  186 
not  a  peril  of  the  sea,  191 
preventing  loading,  107 
affecting  wet  cargo,  113 

Frustration  of  adtbntubb,  81-83 

Fuel,  cargo  used  as,  and  general  average,  231 
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Full  and  oomplbte  Cargo,  llS-115 

with  guarauteed  dead-weight  Capacity,  277 

Full  bbaob  of  thb  ymsel,  115 


Gbnxbal  Atsbaob:  m0  Avsbagx. 

Glasgow,  Pbaotiob  of:  m0  Appendix  II., 362 

God,  Act  of  :  me  Act  of  God. 

Good  oohdition,  shipped  in,  124, 125 

Goods  :  Me  Cargo. 

do  not  include  passengers'  luggage,  368 

Goods  Ownib  :  see  Cargo  Owner. 
GoTHiHBnto  Custom,  as  pbr,  286 
QovBRMMEHT  ACTION,  preventing  bading,  106, 183, 184 

when  an  "  arrest  of  princes,"  187-189 
GoYSBNiONT  PASS,  fcH*  loading,  105 
Ground,  taking  thn,  when  a  peril  of  the  sea,  192, 193 
Gunpowder,  stowage  of,  74, 75, 83 

Handbills  as  part  of  contract  of  affreightment,  8 

Harteb  Act  (U.S.A.),  78,  202 ;  and  Appendix  V.,  386 

Heat,  exception  of,  197 

Highest  freight  on  same  Tojage,  286 

Holidays,  Snndajs  and,  excepted,  253-255 

HoiTBS,  meaning  of,  in  demurrage  clauses,  254,  255 

how  count^,  254,  255 

part  of,  how  counted,  255 

saved,  not  averaged,  255 

Hull,  practice  of  port  of :  see  Appendix  II.,  363 
Htdbaulio  PBES8E8  and  freight,  285 


Ice,  preventing  loading  or  unloading,  107, 257 

causing  delay  after  loading  is  completed,  106, 107 
and  fro  rata  freight,'  282 

Icebergs,  a  peril  of  the  sea,  191, 192 
justify  delay  or  deviation,  217 

Icebound  Ports,  duty  of  ship  loading  or  discharging  at,  89, 90 

Illegal  acts,  when  hanratry,  198, 199 

orders  of  authorities  do  not  excuse  charterer,  257 

Illegalitt,  hy  English  hiw,  9, 10 
by  foreign  law,  10 

seizure  by  revenue  officers,  prtmdfaeie  proof  of,  11 
as  affectine  charterer's  refusal  to  load,  105, 110 
when  freight  recoverable  on  ground  of,  274 

IMPLIED  CONTBACTS, 

in  contract  of  afEreiehtment,  71 
effect  of  breaches  otj  71 
how  affected  by  exceptions,  71, 72, 184 
refer  to  the  particular  cargo,  72 
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IMPLIED  CONTRACTS— omitifiiMcI. 
refer  to  the  partieiilar  voyage,  72 
of  seaworthinen,  72-78 
of  seaworthiness  of  refrigerating  room,  72 
of  seaworthiness  of  bullion  room,  72 
of  seaworthiness  ol  insnlated  hold,  72 
in  the  case  of  a  tog,  74 
of  reawnable  dispatch,  78-83 
not  to  ship  dangeroos  goods  without  notice,  88, 84 
not  to  deriate,  214 

iMPBoraa  Nayiqation,  202-204 

INDOBSEE  OF  BILL  OF  LADING, 
rights  of,  by  custom,  2, 140, 141 
riffhts  of,  by  sti^nte,  2,  58, 141, 168, 169 
when  liable  on  clauses  in  charter,  47-49, 55 
for  goods  not  shipped,  position  of,  52-54 
when  two  bills  are  signed  for  same  goods,  52 
and  stoppage  in  trantUu,  155, 156 
acting  maiafidey  167 

may  haTO  better  position  than  indorser,  169 
farther  indorsement  by,  effect  of,  168 
when  he  can  sue  in  Admiralty  Court,  170-172 
when  he  can  sue  in  tort  for  damage  to  goods,  206 
when  he  can  sue  on  contract  for  damage  to  goods,  206 
when  liaUe  for  freight,  299,  800 
when  bound  by  lien  for  freight  in  charter,  303, 304 

INDORSEMENT  OF  BILL  OF  LADING, 
effects  by  custom,  2, 140 
effects  by  sUtute,  2,  58, 140 
kinds  of,  140, 141 
to  bearer,  189, 140 
to  order  or  assigns,  140 
in  blank,  140 
how  effected,  140 
how  restricted,  9, 140 
reetrictiTe,  when  affecting  captain,  9 
after  wrongful  deliTery  of  goods,  141 
intention  of  parties  in,  141, 142 
when  it  absolutely  passes  property,  142, 143 

when  it  passes  property  subject  to  stoppage  in  (ranstVn,  142,  144, 145 
what  defeats  stoppage  in  irantUu,  153-156 
conditional,  145-147 

conditional,  and  bill  of  exchange,  146, 147 
conditional,  position  of  vendor  under,  146, 147 
effect  of  Factors  Act,  147 
acting  as  a  m(nrtgage,  142, 165 
acting  as  a  pledge,  142, 165 
as  security  tor  adTances,  166 
passing  no  property  at  all,  142, 166 
without  consideration,  167 
to  an  agent,  for  a  special  puipose,  167 
under  Bills  of  Lading  Ac^  168, 169 
second,  effect  of,  on  contract,  168 
under  Admiralty  Jurisdiction  Act,  170-172 
does  not  free  shipper  from  liability  for  freight^  298 

Ikdobsembnt  of  Mats's  Rbceift,  122 

Imdobskb  of  Bill  of  LADDra  may  transfer  greater  right  than  he  has,  169 
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INHERENT  VICE, 

what  is,  125, 193, 198,  278,  280 

and  damage  doe  to  extraordinary  delaj,  194 

Ihjubious  bffbots  or  othib  goods,  197 

Insolyenot,  justifying  stoppage  in  franfttu,  what  is,  152, 153 

Ihburahob,  damage  capable  of  being  covered  by,  183 

policies  and  bills  of  lading,  different  constraction  of,  178-181 

of  advance  freight,  271,  272 

of  advances  to  ship,  272,  273 
iNTBNTioir  or  Pabths,  criterion  of  construction,  12, 13 

test  of  effect  of  indorsement  of  bill  of  lading,  141, 142 

when  it  indicates  what  law  shall  be  applied,  13-16 


JETTISON, 

exception  of,  204 

captain's  power  to,  on  voyage,  227 
captain  making,  for  whom  agent,  227,  229 
as  general  average  sacrifice,  229,  230 

JuBiSDionoN,  319-323 

of  the  Commercial  Court,  824-330 

JuBT,  province  of,  in  construction  of  contract,  12 
wnat  questions  left  to,  where  contract  printed,  9 
in  ascertaining  conditions  precedent,  63 

Jus  DisPONENDi,  reservation  of,  145-147 


King's  Enehub,  historical  origin  of  exception,  177 
defined,  186 


Ladikg,  Bill  of:  ses  Bill  of  Ladikg. 

Landing  Aooottnt,  358 

Landing  Entby,  in  London :  Appendix  II.,  356 

Law,  by  which  contract  is  construed,  13-16 

Lawful  Mebohandisb,  what  is,  114 

Lay-days,  when  they  begin,  97,  252 
and  running  days,  253 
and  working  days,  253,  254 
effect  of  expiration  of,  252,  253 

8e»  DEinTBRAGB. 

Lbakagb,  exception  of,  197 

Legal  Pboobedings,  not  arrests  of  princes,  187 
not  pcorils  of  the  sea,  193 

Lbx  looi  oontbaotus,  as  rule  of  construction,  13-16 

LIBERTY  TO  CALL,  TOW,  &c^ 
as  an  excepted  peril,  183 
when  owner  may  call  to  take  cargo,  215 
owner  may  deviate  to  discharge  cargo,  215 
to  tow,  may  delay  commercial  adventure,  215, 216 
to  tow,  may  not  frustrate  adventure,  215,  216 
to  call,  does  not  authorise  unnecessary  deviation,  216 

Lien  and  Exemption,  or  cesser,  clause,  126-138  ^  . 
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Law  BT  Coimov  Law,  poflseBsory,  whit  w,  Sai 
shipowner's,  nature  of,  801 
for  freight,  269,  801 
no,  for  advance  flreight,  272,  802, 306 
no,  for  freight  doe  after  delivery  of  goods,  302,  806 
for  freight,  on  what  goods,  803 
for  freight,  for  what  amoont,  303 
for  freight  in  charter,  who  hound  by,  806 
no,  for  dead  freight,  305 
for  freight  under  demise  charter,  4 

no,  to  holders  of  bill  of  exchange  drawn  against  cargo,  805 
no,  for  wharfage  on  overside  goods,  306 
no,  for  port  charges,  806 
no,  for  demurrage  or  damages  for  detention,  806 
no,  on  goods  shipped  on  ship's  account,  306 
for  general  av«rage,  captain\  236,  237, 801 
tat  general  average,  charterer's,  237 
for  general  average,  cargoK)wner  has  not,  on  ship,  237 
for  salvage  expenditure,  220,  240, 801 
to  broker  on  bill  of  lading,  306 
how  waived,  304 

how  maintained,  246-249,  304,  305 
demurrage  during  delay  by  exercise  of,  256,  259,  305 
duty  of  warehouseman  in  preserving,  248 
where  deposit  is  made  with  warehouseman,  249 
rights  of  shipowner  against  goods,  not  depositor,  249 
how  affected  by  stoppage  in  irantUu,  154 

LnN  BY  Agbbimbnt,  when  valid,  306 
for  dead  freight,  306 

for  demurrage  or  damages  for  detention,  306 
for  demurrage,  and  cesser  clause,  126-138 
for  advance  freight,  306 

for  chartered  freight  against  holder  of  bill  of  lading,  306 
for  freight,  waiver  of,  miplied  contract  from,  298 
for  unliauidated  dami^,  132-138,  306,  315-817 
special  clauses  as  to,  307 

Life,  deviation  to  save,  when  allowed,  215 
salvage  for,  by  whom  payable,  289 

Lighten,  outside  port,  ship  when  bound  to,  91-96 

Liobtbbxan,  position  of,  in  London,  Appendix  11.,  853, 856 

his  knowledge  of  stowage  does  not  affect  shipper,  121 

whether  common  carrier  or  not,  174, 175 

his  liability  for  eoods  carried,  174, 175 

how  far  agent  ofconsignee  in  unloading,  248 

does  not  cneck  goods  with  bill  of  lad'mg,  356 
LiGHTEBS,  customary  demurrage  for.  Appendix  II.,  354,  364 

Lightning,  an  Act  of  God,  186, 191 
not  a  peril  of  the  sea,  191 
causing  fire,  an  Act  of  God,  198 

Limitation  or  Liabilitt,  Appendix  III.,  879 

LiYEBPOOL,  practice  of :  see  Appendix  II.,  359 

LOADING, 

when  construed  by  customs  of  port  of  loading,  18, 109,  111,  113, 115 

performance  of  contract  before,  85 

port  of,  shipowner's  duty  to  proceed  to,  85 

where  charterer's  duty  begins,  97 
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LOADING— oon<ifitMd. 

statements  as  to  time  of,  69-71 

seaworthiness  in,  71 

place  of,  97 

usoal  place  of,  97 

where  several  usual  places  of,  97 

port  of,  custom  as  to  place  of  loading  to  be  followed,  98 

in  tidal  harbour,  89, 90,  92 

in  ice-bonnd  ports,  89 

outside  port,  ship,  when  bound  to  lighten,  91 

in  nam^  dock,  98 

place  of,  when  charterer  to  name,  98, 99 

temporary  obstacle  to  reaching  loading-berth,  99 

ready  for,  when  ship  is,  104 

"ready  to  load,**  252 

**  ready  to  load  in  all  respects,"  104 

in  usual  and  customary  manner,  103 

usual  dispatch  in,  106, 258>260 

when  exceptions  in  charter  apply  to,  106, 107 

prevented  by  excepted  peril  (storm),  178 

port  of,  causes  preventing  transmission  of  cargo  to,  106 

when  diipper,  excused  bv  strikes  away  from  loading  port,  195 

causes  delaying,  effect  of,  106, 107,  258-260 

delay  in,  foreseen  by  contracting  parties,  106 

charterer's  duty  in,  when  completed,  107 

delays  after  completion  of,  107 

charterer's  refusal,  effect  of,  110 

in  fixed  time,  256-258 

in  reasonable  time,  258-260 

in  regular  turn,  112 

and  demurrage,  129-182,  251-264 

and  damages  for  detention,  132-138,  251 

by  stevedore,  117 

port  of,  customs  in  calculating  freight,  18,  269 

practice  as  to,  in  London,  Liverpool,  Bristol,  Glasgow,  Hull :  Appendix  II. 

and  Mtf  Stowage. 
LoADuro  Bbokebs,  34 

Loan,  on  cargo,  captain's  power  to  raise,  210,  213,  223 

when  prepayment  by  shipper  is,  271,  273,  291 
LOCK-OUT :  o/.  Stbikeb, 

does  not  cover  dismissal  of  hands  for  economy,  183, 195 

what  is  covered  by,  195 
London,  practice  of :  ses  Appendix  IL,  352 

dause,  249, 856 
Loss  OF  Goods,  not  liable  for,  under  any  circumstances  whatever,  182 
Loss  OF  Market,  313-315 
Lobs  of  Pboftt  on  Gkx>DS  shut  out,  85,  809 
Loss  OF  TnuB,  clauses  as  to,  in  time  charters,  288 
Lost  ob  not  Lost,  Ship,  268,  271,  273 
Lump  Fbiiobt  :  nee  Fbeight. 

Machinsbt,  cargo  of,  what  is  not,  107 
steam,  exceptions  as  to,  182 
breakdown  of,  182 
latent  flaw  and  exception  of  negligence,  200 


ige 
of, 


breakdown  of,  effect  on  time  freight,  288 
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MAVAiQiiaNT  of  ship,  work  indaded  in,  84, 202-20i 

MANAGING  OWNBB, 
powezBof,  82 

stotntoiT  prorinoiu  as  to,  82 
effect  of  registrvtion  as,  88 
powers  to  assign  freight,  38 
in  single  ship  companies,  82 
when  can  pledge  co-owner's  credit,  for  repairs,  82 
when  can  bind  coK>wner8  in  borrowing  monej,  82 
cannot  delegate  his  anthoritj,  82 
of  several  steamers,  powers  of,  88 
remedies  of  co-owners  against,  83 

MABinm  Law,  how  far  applicable  in  England,  15, 16 

Mabituci  Bisk,  essential  to  bottomry  bond,  225 

Mabsst,  loss  of,  wh^  recoverable  as  damages,  813-315 

Mabu  oh  Goods,  inaccuracy,  or  absence  (rf,  58, 123, 183 
quality,  effect  of,  54,  55, 5% 

Mait,  catting  away  of,  and  general  average,  229,  232 

Mabtxb  :  S00  Captain. 

MATETS  BECEIPT, 
what  it  is,  121, 122 
clean,  128, 125 
effect  of  possession  of,  122 
as  a  recognition  of  property,  122 
not  a  negotiable  instrument,  122 
effect  of  statements  in,  123 
in  London,  Appendix  IL,  858, 854 

MsASUBEMniTy  Tons  of  Wkoht  and,  67,  68 

MUCBAHDIBB,  LaWVUL,  114 

MKkCHAjrr'B  Bm,  at,  204, 230 

HeBOHAHTABLS  Ck)NDITI0H, 

as  test  of  right  to  freight,  268,  275,  278 

MiBTAKi,  effects  of,  on  contract,  12,  24 

Mobs,  seizure  of,  not  arrests  of  pec^les,  187 
are  seizures,  189 

Month,  in  time  charters,  288, 289 

"  as  nearly  as  possiUe  a  steamer  a,"  256 

Mobtoaob,  Indobsement  or  Bill  of  Lading  as  a,  when,  142, 165 
its  effect  on  stoppage  in  UramiUu^  155, 156 
its  effect  on  the  contract,  165, 168 
its  effects  on  suits  in  the  Admiralty  Court,  171, 172 

Mobtoagbb  of  Ship,  when  bound  by  charter,  38 
when  can  maintAin  action  of  restraint,  38 
statutory  provisions  as  to,  37 
in  possession,  entitled  to  what  freight,  296 
out  of  possession,  not  entitled  to  fieight,  296 

Mobtoagob  of  Ship,  powers  to  charter,  37,  38 
statutory  provisions  as  to,  87 
when  entitled  to  freight,  296 

MunNT,  damaging  goods,  193, 196, 198 

Digitized  by  VjOOQIC 


INDEX.  415 

Name,  Smp's,  when  conditiQii  precedent,  68 

National  Chabaoteb,  Ship's,  68 

tender  of  vessel  of  Belligerent  nationality,  68 

Natigatioh,  risks  of  steam,  182, 190 
neffligence  in,  201-204 

and  management,  do  not  include  negligent  stowage,  203 
and  management,  distinguished,  202,  203 
improper,  what  is,  201-204 
breach  of  roles,  when  barratry,  198, 199 
perils  of,  include  collisions,  192 

Neap  Tides  :  of.  Tides, 
during  loading,  87 
and  **  always  afloat,"  89,  91,  ^ 
are  within  the  contemplation  of  the  parties,  97 

Nbab  as  she  oan  safely  get,  89-96 

Neobbbitt,  what  is,  to  give  captain  power  to  act,  211 
what  is,  for  bottomry,  210,  211,  213,  224 
what  is,  for  deviation  or  delay,  217 
what  is,  for  sale  of  goods,  209^211,  224 

Neglioenob,  not  a  peril  of  the  sea,  193 
and  collisions,  194 

of  shipowner's  servants,  exception  of,  199-204 
of  shipowner,  not  covered  by  exception,  199 
goods-owner  must  prove,  in  case  of  perUs  of  the  sea,  193 
IS  an  exception  construed  against  the  shipowner,  199 
of  master,  where  owner  or  part-owner,  199 
of  shipowner's  men  during  loading,  2CK) 
in  navigation,  meaning  of,  202-204 
non-delivery  of  eoods,  primdfaoie  evidence  of,  204 
clause,  a  form  of,  351 

Neootiablb  IiTOTBUMBNTB,  mate's  receipts  are  not,  122 
when  bills  of  lading  are,  139, 140 

Nitrate  Gaboo,  special  exceptions  for,  185 

NOK-DBLXyBBT, 

burden  of  proof  as  to  non-shipment,  125 

Nosr-DsLiYBBT  of  goods,  primdfaoie  evidence  of  carrier's  n^ligence,  204 

NoTiOB  OF  Beadinbss,  to  load,  shipowner  to  give,  104 
to  discharge,  not  required,  243 

NoncB  to  stop  in  irantitu^  how  and  when  given,  164 

Now  AT  AirOBOB  IN  THE  POBT,  69,  70 
Now  IN  THB  FOBT  OF,  64,  69, 70 


Oil-Caboo, 

special  exceptions  for,  185 

ObAL  RePBBSENTATION  NOT  IN  Ck>NTBAOT,  62 

Obdeb  OB  Assigns,  indoisement  to,  139 
Obdebed,  Pobt  as,  88 
Otheb  Conditions  as  pbb  Chabteb,  49, 50 
«<  Othebwise  "  AS  Excepted  PEBiLy  183 
Oybbsidb  Entbt,  356 
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OvBBsiDB  Goods,  247 :  ms  Appendix  IL,  356,  357 
no  li^  for  wharfage  dues  on,  306 

Oybbbidb  Pass,  356 

OwNBB  OF  Ship, 

position  of  charterer  under  demise,  170 
negligence  of  master  when,  199 


Paid  in  Lohdoh,  Fbbiobt,  269, 271,  290 

Pafbbs,  Ship's,  dntj  to  provide,  75 

Pabol  EviDEiroB,  to  rary  charters,  12, 24    ^ 

Pabtibs  to  Contbaot  of  (affreightment,  24-49 
statements  as  to  in  charters,  when  final,  24 
broker  not  a,  85 

Pabtneb,  when  maj  stop  in  irantUu^  152 

Pabt-Owkebs  of  ship,  when  bonnd  by  charter,  36 
action  of  restraint  bj,  87 
cannot  bj  majority  change  character  of  ownership,  37 

Pabts  of  Bill  of  Lading,  need  not  all  be  prodaced,  147 

Passenqbbs  in  cabins,  charterer's  right  to  cany,  113 

Passengbb-Tioket, 

qaestiong  for  jury  as  to  printed,  9 

Payable  in  London,  Fbeight,  20, 269,  271,  290 

Payable  aooobdino  to  Net  Weight  deuvbeed,  Fbbigut,  285 
to  intake,  measure  of,  285 

Penalty  of  Liquidated  Damages,  57 
for  not  signing  bills  of  lading,  57 

People,  arrests  and  restraints  of,  187 

are  the  governing  power  of  the  country,  187 

Pebils,  Excepted  :  ass  Exceptions. 

Pebils  of  Nayigation,  190 

PEBILS  OF  THE  SEAS,  190-195 
relation  to  Act  of  God,  185, 191 
not  on  the  seas,  191 

goods-owner  must  diq»rove  primd  facie  case  of,  190 
goods^wner  must  prove  negligence,  190 
and  stowage  of  goods,  192, 193 

Pebils  of  the  Boads,  182, 191 

Pilferage,  196, 197 

Pilotage  Chaboes  in  port  of  refuge,  and  general  average,  235 

Pirates,  exception  of,  192, 196 
are  a  peril  of  the  sea,  192 
not  Queen's  enemies,  186 
justify  delay  or  deviation,  217 

Pitch,  cargo  of,  107 

Placard  as  part  of  contract  of  affreightment,  8 

Place  of  Loading,  usual,  97,  98 
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Pledge,  Indorsement  op  Bill  op  Lading  acting  as  a,  142,  165,  108 
effect  on  stoppage  tn  iranMuy  155, 156 
effect  of,  on  the  contract,  165,  168 
effect  of,  on  suits  in  the  Admiralty  Court,  171,  172 

Pledge  of  Bill  op  Lading,  when  liable  on  the  contract,  168 
when  can  sue  in  Admiraltj  Court,  171, 172 

Plunder  op  Goods  by  Crew  or  Stevedore,  196,  197 

PORT,  what  is  a,  12,  208 

safe,  what  is  a,  and  when,  87 

as  ordered,  88 

seaworthiness  in,  73 

charges,  no  lien  at  common  law  for,  306 

rules,  breach  of,  when  barratry,  199 

of  refuge,  expenses  in  and  general  average,  235,  382,  383 

of  X.,  now  in,  64,  69,  70 

legal,  fiscal,  geographical,  or  commercial,  208 

may  mean  usual  loading-place  within,  208 

nature  of,  must  be  considered  in  loading  or  unloading,  259 

Port  Charges,  what  charges  are  included  in,  209 

Precedent,  Condition:  9ee  Condition  Precedent. 

Prejudice  to  Charter,  without,  40,  45, 48,  55,  56,  294 

Presented  by  Charterers,  Bills  op  Lading  as,  56 

Primage,  meaning  of,  270 

Princes,  Rulers,  and  Peoples,  Arrests  op,  187 

Principals  in  Contract,  who  are,  24,  31 
aeent  for,  undisclosed,  27,  31 
when  bound  by  agent,  27 

Pmntbd  Form  op  Contract,  how  construed,  22 
contradicted  by  clause  in  writing,  22 
bill  of  lading,  how  filled  in,  139 

Prize-Court,  decrees  of,  arrest  of  princes,  187 

Proceed  with  all  Convenient  Speed,  70, 78,  79 

Proceed  to  a  Port  and  there  Load,  85-87,  97 

Proceed  to  a  Dock  and  there  Load,  98 

Proceed  to  a  ready  Quay  Berth,  99 

Proceed  to  a  Sapb  Port,  87 

Proceed  to  a  Port  as  Ordered,  88 

Profits  on  Goods,  when  included  in  damages,  313-315 
loss  of  on  goods  shut  out,  85 

PROPERTY  IN  GOODS,  passed  by  indorsement  of  bill  of  lading,  2. 141, 142 
.      passed  absolutely,  141,  142 
passed  conditionally,  142, 146 
passed  without  indorsement,  143 
when  passes  in  c.i.f.  sale,  144 
when^w  di^ponendi  reserved,  145 
when  not  transferred  by  indorsement,  166, 167 
in  goods  shipped  when  reserved  by  vendor,  145, 146 
in  goods  shipped  when  passed  to  vendee,  144, 147 
who  can  sue  for  damage  to,  in  Admiralty  Court,  171, 172 

Protest,  refusal  to  insert  particulars  in,  is  not  breach  of  duty  bv  n^^^^ale 
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PuBOHASEB  OF  Ship,  by  what  stipulations  of  charter  bound,  37 
of  share  in  ship,  how  far  bound  by  charter,  37 
whether  entitled  to  benefit  of  charter,  37 


QuAUTT  Mabxs  ov  Goom,  5i,  55,  58 

QUAUTT  AND  QUANTITT  UHKHOWN,  124,  125 

QuABAKTiNE  preventing  loading,  252,  257 
Quay  Bebth  beadt,  for  loading,  99 


Bailwat  Delays,  preventing  loading  or  unloading,  106, 109, 182 
disputes  preventing  loading,  108 
disputes,  if  other  cargo  can  be  obtained,  182 

Bata,  Fbeiobt  pbo  :  sas  Fbexght  pbo  bata. 

Rate  op  Fbdght,  Captain  to  sign  Bills  op  Lading  at  ant,  40,  45,  48,  55, 
56,294 

Ratifioation  of  Agent's  Contbaot  bt  Pbincipal,  28 
of  agent* s  stoppage  in  trantUu^  152 

Rats,  not  Act  of  God,  186, 193 
not  a  peril  of  the  sea,  192, 198 

Readiness  to  Load,  what  is  for  ship,  104 
shipowner  to  give  notice  of,  104, 105 

Ready  to  Load,  252 

Ready  Quay  Bbbth,  99 

Rbady  to  beoeite  Cabgo  ts  all  BiAY,  70 

Rbasonablb  Tms,  to  load  or  unload  in,  78-83,  258-264 

Rxbbllion,  as  a  peril  excusing  charterer  from  loading,  183, 184 

Recxipt,  Mate's  :  me  Mate's  Rboeipt. 

Receipt,  Clean,  what  is,  123, 125 ;  Appendix  11.,  353, 354 

Rboeipt,  bill  of  lading  as,  7,  41-43 

Receipts,  Cash,  not  documents  of  title,  157, 158 

Rbcetving  Note,  353 

Redeliveby  under  time  charter,  289 

Refusal  to  Load  by  charterer,  effect  of,  110 

RxGiSTXB,  ship's  class  on,  statements  as  to,  65 

Regulab  Tubn,  to  load  in,  101, 107, 112,  310 
meaning  as  fonnd  by  jury,  112 

Release  fob  Fbeight  in  London,  Appendix  II.,  357 

Reloading  Cabgo,  and  general  average,  285 

Repaies,  shipowner  when  bound  to  do,  73,  209-211 
sale  of  cargo  to  pay  for,  231 
in  port  of  refuge,  and  general  average,  235 
and  time-freight,  287,  288 

Repeesentations  in  charter,  nature  and  effect  of,  62-65 
not  embodied  in  charter,  how  material,  62 
not  in  charter,  inducing  written  agreement,  62 
by  carrier's  agent,  when  part  of  contract,  8  r^  \ 
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Repudiation  of  Contbaot  for  breach  of  conditions  precedent,  62,  63 
for  breach  of  implied  conditions,  71 

for  unseaworthiness,  71, 72  . 

for  unreasonable  delay,  71,  78-83 

Respondentia,  nature  of,  224 

captain's  power  to  bind  cargo  bj  loan  on,  209,  224,  225 

Restraint,  Action  op,  by  part  owner,  37 

Restraint,  Action  op,  by  mortgagee,  38 

Restraints  of  princes,  rulers,  and  peoples,  187 
mav  apply  away  from  port  of  loading,  188 
includes  tiie  risk  thereof,  187 

Right  Deliyert  and  Cesser  Clause,  129 

Risk,  at  Merchant's,  121,  204,  230 
at  merchant's  ri^  and  expense,  121 

Risk,  at  Ship's,  122, 182 

when  shifted  from  shipper  to  ship,  122 

Risk  of  Craft,  182 

Rises  of  Steam  Nayioation,  182,  190 

Roads,  perils  of  the,  182, 191 

Robbers,  196 

Rulers,  Arrests  and  Restraints  of,  187 

RuHOURS  of  restraints,  187, 188 

Running  Days  and  lay-days,  253 

Rust,  exception  of,  197 

only  covers  rust  of  the  goods  themselves,  197 

Sacrifioes,  General  Average,  227-239 ;  Appendix  IV.,  381 

Safe  Port,  what  and  when,  87 

if  not,  when  ship  ordered  to  it,  87 

Safely,  meaning  of,  87,  89,  91 

Safely  get,  so  near  as  she  can,  89-91 

does  not  allow  delivery  at  nearest  safe  port,  89 
Sail  on  or  before,  69 
Sailing,  statements  as  to  time  of,  69-71 
Sailing,  Final,  208 

Sale  of  ships,  brokers  for,  34 

of  cargo,  captain's  power  of,  on  voyage,  209,  210,  220,  224 

of  cargo,  what  is  necessity  for,  211,  220 

of  damaged  cargo,  captain's  power  of,  220 

of  cargo  to  raise  money,  by  captain,  224 

of  cargo,  as  general  average  sacrifice,  229,  231 

of  cargo  on  voyage,  effect  of  on  freight,  224,  281,  283 

of  cargo  to  pay  its  freight  and  charges,  249,  305,  378 

Salyagb,  agreements,  captain's  power  to  bind  cargo  by,  209,  210,  240 
services,  liberty  to  perform,  as  excepted  peril,  183,  215 
captain  not  bound  to  collect  from  cargo,  240 
when  payable  by  cargo-owners,  240 
for  life,  payable  by  ship  and  cargo,  239 
when  charterer  is  entitled  to,  240 
shipowner's  lien  for,  240,  301 
under  demise  charter,  to  whom  payable,  4,  240 
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SouTTLiKO  ship  is  barratrj,  199 
and  general  average,  231 

Seas,  Pbrils  of  the,  190-195 

Sbawobthuikbs,  implied  undertaking  of,  72-78 
when  it  must  exist,  73 
relatiTo  to  ship,  cargo,  and  vojage,  72 
for  Tojage  in  stages,  72 
in  togs,  74 

absence  of,  most  exist  in  fact,  not  only  in  belief,  77 
exceptions  and,  77,  78, 183 
absence  of,  not  a  peril  of  the  sea,  193 
evidence  of  unseaworthiness,  75 
and  exception  of  negligence,  200 
See  aim  Iicpucd  Conteaots  ;  Habteb  Act. 

Seizure  and  capture,  189 

of  caigo  during  civil  war,  maj  excuse  loading,  188 
apprehension  of,  may  excuse  performance,  iS,  1^ 
defined,  189 
of  cargo  by  mutinous  crew  is  probably  barratry,  196 

Share  in  a  Ship,  owner  of,  when  bound  by  charter,  86,  37 
assignee  of,  when  entilled  to  freight,  295 

Shareholder  in  Single  Ship  Company,  32 

SHIP, 

when  charter  of,  amounts  to  demise,  3-7 

share  in,  owner  of  when  bound  by  charter,  36,  37 

assignee  of  share  in,  when  entitled  to  freight,  295 

papers  for,  shipowner's  duty  to  provide,  75 

unable  to  reach  port  of  loading,  89,  91 

when  ready  to  load,  97, 104 

her  gear,  and  stevedore,  117-121 ;  Appefidix  II. 

her  responsibility,  when  it  commences,  122 

her  responsibility,  when  it  ceases,  249 

conditions  of  her  responsibility,  121-123 

non-arrival  of,  no  evidence  of  neeligence,  125,  204 

with  no  owner  domiciled  in  England  or  Wales,  who  can  sue,  170-172 

genial  average  sacrifice  of,  232 

general  average  expenditure  on,  229,  232,  234,  235 

when  is  ready  to  discharge,  242,  243 

Ship-damage,  meaning  of,  188 

Ship's  Husband,  position  and  powers  of,  32 
statutory  provisions  as  to,  32,  374 

Ship  Lost  or  not  Lost,  268,  271,  273 

Ship's  Risk,  at,  122, 182 

Ship's  Tackles,  from,  249 

Shipment,  when  passes  property,  144 

burden  of  proof  as  to  non-shipment,  52, 125 

SHIPOWNER, 

his  work  with  regard  to  ship,  32,  34 

his  work  abroad,  whom  done  by,  34,  35,  36 

when  liable  to  shippers  of  goods  ignorant  of  charter,  43-46 

when  liable  to  indorsee  from  shipper,  47 

when  liable  to  third  parties  for  dealings  with  goods,  45 

when  bound  by  bills  of  lading  signed  by  captain  or  broker,  52-58 

his  implied  undertakings,  71 
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SHIPOWNER-co«<tnM«i. 

his  undertaking  of  seaworthiness,  72-78 

undertaking  to  proceed  without  delaj,  78-83 

undertaking  to  proceed  without  deviation,  214-216 

dutj  to  proceed  to  port  of  loading,  85,  97 

to  give  notice  of  readiness  to  load,  97, 104 

dutj  to  look  after  cargo,  when  it  begins,  109, 110 

taking  goods  before  brought  to  place  of  loading,  110 

his  position  if  charterer  refuses  to  load,  110 

when  may  stow  goods  on  deck,  115 

to  provide  ballast  and  dunnage,  116 

to  stow  cargo  safelj,  78,  74, 117-121 

and  stevedores,  117-121 

when  stevedore  is  servant  of,  119, 120 

liability  to  persons  injured  by  stevedore,  118 

and  statements  in  mate's  receipt,  122 

and  cesser  clause,  126-188 

his  duty  on  receiving  notice  to  stop  in  tranntUy  165 

position  under  Bills  of  Lading  Act,  168, 169 

liability  for  goods  carried,  173 

his  own  negfigence  not  covered  by  exceptions,  199 

who  is  not  common  carrier,  position  of,  173 

extent  of  liability  of,  when  common  cairier,  173-177 

when  and  how  protected  by  exceptions,  204 

when  and  how  sued  for  damage  for  goods,  206 

captain  as  agent  of,  on  voyage,  209-211 

when  captain  should  conmiunicate  with,  before  acting,  211,  212 

duty  to  take  care  of  goods  on  voyage,  219 

power  to  tranship  g(»ds,  221,  274,  275 

when  bound  to  repair  on  voyage,  73,  79,  222,  224 

must  either  cany  on,  tranship,  or  hand  over  cargo,  222 

right  to  freight,  when  transhipping,  222,  275 

and  cargo  sdd  to  raise  money,  224 

expenditure  by,  and  general  average,  229,  234,  235 

when  can  sue  for  general  average,  237 

when  liable  for  general  average,  238 

when  liable  for  ^vage,  239 

and  lien  for  salvage  expenditure,  220,  240,  331 

when  entitled  to  salvage  earned  by  chartered  ship,  240 

liability  for  collision,  241 

not  bound  to  give  notice  of  ship's  readiness  to  discharge,  243 
~  to  whom  he  should  deliver,  143, 244,  245 
^   delivery  by,  where  conflicting  claims,  244,  245 

where  goods  not  claimed,  24t>-249 

when  he  may  warehouse  goods,  246-249 

when  he  may  carry  goods  on,  246,  274 

maintains  his  lien  by  warehousing,  246,  247 

statutory  power  to  cuscharge  gooc^,  246-249 

and  goods  landed  for  assortment,  247  ;  Appendix  II,,  357 

and  overside  goods,  247 ;  Appendix  11..  356 

can  sue  for  demurrage  on  implied  contract,  265,  266 

earns  full  freight  by  delivery  or  readiness  to  deliver,  268,  275 

and  lump  freight,  277 

position  where  delivery  prevented  by  fault  of  shipper,  246-249  274 

at  what  time  entitled  to  freight,  268,  275,  277,  278,  280 

when  may  refuse  delivery,  287 

may  give  authority  to  collect  freight,  290,  291 

payment  of  freight  to  master  or  broker,  when  payment  to,  291 

master  cannot  retain  freight  against,  291 

his  position,  when  freight  is  payable  to  third  person,  292 
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and  freights  when  there  is  charter,  292-294 

when  his  master  signs  bills  of  lading  presented  bj  charterer,  293,  294 

cargo  belonging  to,  freight  for,  284 

waiving  his  lien,  and  freight,  297,  804 

his  Hens  on  cargo,  801 

his  lien  for  freight,  against  whom,  801 

how  he  maj  enforce  his  lien  for  freight,  803,  304.  376 

how  far  bound  to  decrease  charterer's  loss,  309,  311-813 

SmpPKD  iH  €k>OD  Ck)KDinoN,  124, 125 

SHIPPER, 

procures  and  fills  in  bill  of  lading,  8 

presents  bill  of  lading  for  signature,  139 

when  bound  by  contents  of  Bill  of  lading,  8, 9 

when  affected  hy  stamps  on  bill  of  lading,  9 

position  of,  when  there  is  a  charter,  38-46 

who  is  charterer,  position  of,  88-48 

ignorant  of  charter,  44 

aware  of  charter,  44 

whom  he  can  sue,  if  there  is  a  charter,  38-46 

where  there  is  charter  and  sub-charter,  44 

at  what  time  must  present  bills  of  lading,  57 

even  though  ship  already  lost,  57 

fraud  of,  effect  on  bill  of  lading,  59 

undertaking  not  to  ship  dangerous  goods,  88,  84 

right  to  require  proper  stowage,  117 

and  stevedore,  117, 118 

and  stowage,  when  there  is  charter,  118 

aware  of  stowage,  118 

and  mate's  receipt,  121, 122 

and  indorsement  under  Bills  of  Lading  Act,  168-170 

may  be  excused  by  restraint  of  princes,  187 

even  away  from  port  of  loading,  188 

when  can  sue  in  tort,  206 

when  can  sue  in  contract,  206 

captain's  duty  to,  209, 210 

liable  for  demurrage  on  bill  of  lading,  265 

implied  contract  to  load  or  unload  in  reasonable  time,  244,  256,  266 

preventiug  delivery,  244,  245,  274,  275 

cannot  abandon  the  goods  when  not  worth  the  freight,  278 

and  freight  where  there  is  a  charter,  293, 294,  804 

when  liable  for  freight,  287.  297,  298 

not  discharged  from  freight  by  indorsement  of  bill  of  lading,  298 

when  bound  by  lien  in  diarter,  308,  304 

and  see  Caboo-owneb. 

SmppiKG  Agint  has  lien  for  charges  on  bill  of  lading,  30G 

Shippino  cards  as  part  of  contract  of  affreightment,  8,  64,  85 

Shzppino  noti,  122 ;  Appendix  II.,  352 

Short  Delivery,  effect  on  freight,  279,  280 
when  freight  pro  rata  payable  for,  280,  281 
and  see  Cargo. 
burden  of  proof  as  to  n(m-6hipment,  125 

Shrinkage  of  cargo,  and  freight,  285 

Shutting  out  goods,  effect  of,  85 

Signature  of  bilf  of  lading,  2,  7,  8, 139 
of  agent,  to  charter,  24-31 
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Single  Ship  Companies,  managing  owner  in,  32 

shareholders  in,  32 
Smuoglino,  when  barratry,  199 
Snowstobms,  preventing  loading,  106, 107 
Spabs,  cutting  away  of,  and  general  average,  229,  23> 
Speed,  with  all  convenient,  69 
Spiles,  meaning  of,  181 

Spontaneous  Combustion  :  we  Inherent  Vice. 
Stamps  on  charter,  1 ;  Appendix  III.,  368 

on  bill  of  lading,  Appendix  III.,  368 

on  bill  of  lading  when  security  for  advances,  166 

restrictive,  on  bill  of  lading,  9, 140 
Standabd  hundred,  St.  Pbtbrsbubg,  285 
Steam  navigation,  risks  of,  182, 190 
Steamship,  meaning  of,  64 
Stevedore,  shipowner  to  use  same  skill  as,  117 

and  shipowner's  liability,  117 

liabUity  of,  118 

and  dock  companies,  Appendix  II. 

and  ship's  gear,  118 

owner  is  primarily  liable  to  pay,  118 

varying  conditions- of  employment,  effect  of,  118-1^1 

whether  servant  of  shipowner  or  charterer,  119, 120 

paid  on  bill  of  lading  quantity,  286 

Stop  for  Freight,  Appendices  II.,  355 ;  III.,  376-379 
effect  of,  305 

STOPPAGE  IN  TRANSITU, 
definition  of,  150 
not  a  rescission  of  contract,  150 
is  exercise  of  lien  for  price,  150 
by  whom  exercised,  151, 152 
against  whom  exercised,  153, 154 
when  exercised,  150-153 
aeainst  whom  invalid,  155, 156 
when  right  of,  ends,  160-164 
and  part  payment,  151 
and  payment  by  bills  of  exchange,  151 
what  is  insolvency  to  justify,  162 
against  purchaser  from  vendee,  153 
and  earner's  lien,  154 
and  attachment,  154 
and  other  claims  on  goods,  154 
effect  on,  of  indorsement  of  bill  of  lading,  155-158 
when  transit  begins,  158 
and  wrongful  or  mistaken  delivery,  158 
and  master's  refusal  to  deliver,  158 
no  need  fpr  till  vendor  loses  possession  of  goods,  159 
what  is  delivery,  to  divest  the  right,  159,  160-164 
and  delivery  to  forwarding  agent,  160, 161, 163 
divested  by  agreement  between  vendee  and  carrier,  163 
notice  to  stop,  how  given,  164 
what  is  an  effective,  164 

shipowner's  and  captain's  duty  on  receiving  notice  of,  165 
refusal  by  master  to  deliver  to  vendor  on,  is  breach  of  duty,  165, 171 
under  demise  charter,  4 
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Stobm,  damage  by,  when  a  peril  of  the  sea,  191, 192 
preveiiting  ventilation,  a  peril  of  the  sea,  l\i% 

STOWAGE, 

seaworthiness  in,  74 

on  deck,  custom  of,  when  binding,  18, 115 

on  deck :  sm  Deok  Cabgo. 

and  fall  and  complete  cargo,  113 

bad,  assent  to  by  charterer  or  shipper,  114, 1 18 

charterers  not  responsible  for  delay  by  bad,  256 

broken,  115 

shipowner  most  ensore  proper,  117 

who  ultimately  liable  for,  118 

tally  in :  see  Appendix  U. 

and  perils  of  the  sea,  192, 193 

negligent,  effect  on  exceptions,  197,  202,  203 

whethtf  navigation,  203 

see  Loading. 

STRAia>iNG,  when  a  peril  of  the  sea,  192 

STRIKES, 

preventing  loading,  106 

what  the  exception  of,  covers,  195 

what  it  does  not  cover,  195 

what  efforts  the  employer  must  use,  195 

where  no  time  fixed  for  discharge,  259 

preventing  cargo  being  obtained,  106 

of  colliers,  108 

of  railway  employees,  109 

of  persons  for  whom  shipowner  not  responsible,  257 

causing  joint  inability  of  owner  and  chart-erer,  256,  258 

of  dock  company's  employees,  259,  262,  263 

SuB-CHABTBB  and  charter,  shipper  under,  44 

SuB-ooNTBAorr,  profits  on,  when  recoverable  as  damages,  308,  314 

SumoiEHT  WATBB,  IF,  93 

SUNDATS  AND  BOLIDATS  EXOBFTSD,  252,  254,  255 

SuBETT,  when  may  stop  in  ircmtUu^  152 
Sweat,  exception  of,  197 
Swelling  of  cargo,  and  freight,  285 
SwoBDnsH,  a  peril  of  the  sea,  191, 192 


Taoklb,  Ship's,  general  average  sacrifice  of,  232 
from,  249,  356,  358 

Tally,  in  loading,  Appendix  II.,  353 
and  bill  of  lading,  205 

TsLBGBAFH,  effect  of,  on  captain's  position,  36,  56 
when  captain  should  use,  213 

Tblegbaphio  Authobitt,  29 

Tempobabt  0B8TA0LB  to  reaching  loading-berth,  101 

TsBMs  OF  the  Ck>NTBAOT,  naturmmd  effect  of,  63 

TmEVEB,  181, 196 

Thbouoh  Bill  of  Lading  :  ses  Bill  of  Lading. 

Tidal  Harboubs,  loading  in,  89,  90,  92 
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Tide,  at  all  times  or,  92 

Tides,  neap,  daring  loading,  89,  90 

spring,  vessel  may  have  to  wait  for,  92 

and  "  always  afloat,*'  92 

at  ports  of  loading  and  discharge  mast  be  considered,  259 

TocBBB,  castom  of  London  as  to,  242 
oostom  of  Grimsby  as  to,  279 

Time  ohabteb,  seaworthiness  in,  74 
freight  in,  270 

freight  in,  when  payable,  287 
when  freight  is  payable  in  advance,  289 
'*  punctoal  and  regnlar  payment  '*  of  freight,  289,  290 
clauses  as  to  loss  of  time  under,  288 
clauses  as  to  redeliverv  under,  289 
meaning  of  **  month  "^  in,  288 
form  of,  d49 
and  authority  of  master,  210 

TiMB,  statements  as  to,  when  conditions  precedent,  69-71 

Time,  in  fixed,  to  load  or  unload  in,  256-258 

Time,  to  load  or  unload  in  reasonable,  78-83,  258-264 

ToiTNAGE  or  barden  of  ship,  when  condition  precedent,  66-68 

Tons  wnoHT  and  measxtbembnt,  19,  66-68, 114 

Tort,  who  can  sue  in,  for  negligent  carriage  of  goods,  171,  172,  206 
who  can  be  sued  in,  206,  207 

Tow  AND  ASSIST  VSSSBLS  IN  ALL  SITUATIONS,  215 

liberty  to,  as  excepted  peril,  188 

may  delay  but  not  frustrate  adventare,  215,  216 
Towage,  when  a  deviation,  215,  216 
Tbadino,  illegal,  when  barratry,  199 

Tbanshifment, 
loss  after,  60 

ship  liable  for  damage  daring,  182 
shipowner's  and  captain's  power  of,  209,  210,  214,  221  223 
andfreight,  211,  275 

Transit,  when  begins  and  ends :  aee  Stoppage  in  Transitu. 
effect  of  end  of,  160, 161 

Tugs,  seaworthiness  and  efficiency  of,  74 

Turn,  in  Regular,  97, 101, 112,  310 
**  in  turn  to  deliver,'*  112 
not  a  peril  beyond  charterer's  control,  183 

Ullage,  meanmg  of,  181 

Unavoidable,  meaning  of,  77 

Undertakings  in  charter,  71 

implied,  relation  of  to  exceptions,  184 

Undebwbitebs  on  ship,  rights  as  to  freight,  37,  295 

Undisclosed  Principal,  Agent  por,  his  LLiBiLnr,  31 

Unknown,  weight,  value,  and  contents,  58, 122, 124-126 

QUALITY  AND  QUANTITY,  124-126 

Unliquidated  damages,  lien  for,  132-138 
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UNLOADING, 

readj  to  dischar^,  103 

charterer's  duty  in,  242 

notice  to  charterer  of  ship's  readiness  not  required,  243 

captain's  duty  in,  244 

where  cargo  not  claimed,  245,  246 

how  long  allowed  consignee  for,  246, 247, 249 

shipowner's  statutory  power  of,  246-249 

construed  bj  customs  of  port  of  discharge,  18,  244 

outside  port,  ship,  when  tx>und  to  unload,  91,  93-96 

and  demurrage,  251-264 

and  damages  for  detention,  251 

in  fixed  time,  256-258 

in  reasonable  time,  258-264 

with  cust<Mnar7  dispatch,  258-264 

in  customarr  manner,  258-264 

customs  of  London,  Bristol,  Liverpool,  Glasgow,  Hull,  as  to,  App.  IL 

and  see  Loading. 

cargo,  and  general  average,  235 

UiPAiD  y KKDOB :  §ee  Vekdob. 

IJMBBAWORTHiirKflB,  evidence  of,  75 
exception  of,  76,  78, 183 

UirsBAWOBTHT :  100  Seaworthy. 

Usage  :  tee  Custom. 

Usual  and  oustomart  manner  of  loading  or  unloading,  103.  258  264 

Usual  dispatch  of  loading  or  unloading,  106,  258-264 

Usual  place  of  loading  or  discharge,  98, 99 

Value  and  contents  unknown,  58, 122,  124-126 

Variation  of  charter  by  parol  evidence,  12, 18, 17,  24 

Vendee,  position  of,  under  conditional  indorseineDt,  146, 147 
what  is  insolvency  of,  to  justify  stoppage  in  trarmtut  152 
purchaser  from,  position  of,  as  against  Soppage  in  transitu.  153,  154, 15G 
purchaser  from,  under  Factors  Act,  147 
when  delivery  to  ends  transit,  158,  160 
delivery  of  goods  in  his  ship,  159 
delivery  of  goods  in  ship  chartered  by,  159 
when  his  agreement  with  carrier  ends  transit,  1B3 
delivery  of  goods  to  his  warehouse,  160 

Vendor,  unpaid,  securities  of,  144 
reserving  )'i»f  di$ponendi,  145 
indorsing  bills  of  lading  conditionally,  146 
may  lose  security  under  Factors  Act,  147 
who  is,  151 

when  he  omy  stop  in  irantituy  151 
when  his  agent  may  stop,  152 
his  position  when  Ms  vendee  has  resold,  154,  155 
his  position  as  against  carrier,  154 
his  position  as  against  other  claims,  154 
when  loss  of  possession  by,  ends  transit,  159, 160 

Ventilation,  shipowner's  duty  to  provide,  192,  219 
Vermin,  whether  a  peril  of  the  sea,  193 
Vice  propbe  :  see  Inherent  Vice. 
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VOYAGE, 

commercial  frustration  of,  79,  81-83 

seaworthiness  on,  72 

chartered,  not  necessarily  identical  with  carrying,  74 

hill  of  lading  voyage  is  the  carrying  voyage,  74 

under  charter,  includes  whole  time  of  performance  of  charter,  74 

wear  and  tear  of,  not  a  peril  of  the  sea,  193 

exceptions  in  the  coarse  of,  204 

captain's  authority  on,  299-211 

shipowner's  duty  to  take  care  of  goods  on,  219 

captain's  power  to  complete,  by  raising  money  on  cargo,  223 

charter,  freight  in,  270 

delivery,  during,  effect  on  freight,  280 

**  freight  in  full  for,**  286 

Waiveb  of  conditions  precedent,  effect  of,  63 

of  lien,  304 
Wab,  effect  of,  on  contract,  10, 11,  111 

not  a  peril  of  the  seas,  193 

justifies  delay  or  deviation,  217-219 
WABEHOUsnro  cargo  and  general  average,  235 

shipowner's  right,  where  cargo  not  claimed,  246-249 

shipowner's  lien  maintained  by,  246-249 
Warxhouseman  and  delivery  orders,  156-158 

and  delivery  of  goods,  246-249 ;  Appendix  TIL,  376-379 

position  of,  248,  249 

and  preservation  of  liens,  248 

duty  of,  on  deposit  by  goods-owner,  248 

power  to  sell  goods,  249 

where  proceed  of  sale  are  insufficient,  249 

when  can  end  stoppage  in  tramitu,  163 

Warrant,  Dock,  as  document  of  title,  156-158 
Wabbanty  :  tee  Undebtakino  ;  Repbesentation. 

Wateb,  cargo  damaged  by,  and  general  average,  231 

dock  as  ordered  on  arriving,  if  sufficient  water,  93 
Watebbobne  goods :  $ee  Appendix  II.,  353,  854 
Wkab  and  teab  of  voyage  not  a  peril  of  the  seas,  193 

Weatheb  preventing  loading  or  discharging,  106, 107 
rough,  and  time-freight,  287 
working  day,  254,  255 

Weight  delivebed,  Fbeight  payable  by  net,  285 

Weight  and  keastjbement,  tons  of,  66-68 
proportions  of,  how  determined,  114 

Weight,  value,  and  contents  unknown,  58, 124-126 

Whabfage  dues  on  overside  goods,  Appendix  II. 
no  lien  at  common  law  for,  306 

Whabpage  Note,  122,  353 

Whabfingeb  :  see  Warehouseman. 

Whxbeabouts,  Ship's,  when  condition  precedent,  69-71 

WORDS  AND  PHRASES  OF  COMMON  OCCURRENCE. 
Al,  65 
about,  114 
accidents,  182 
according  to  the  custom  of  the  port,  112,  260 
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WORDS  AND  PHRASES  OF  COMMON  OCCURRENCE— oonimned. 
ail  conditions  as  per  charter,  45 
all  hire  earned,  85 

all  other  conditions  as  per  charter,  49,  50 
alongside,  12, 17, 109 
alwa/s  afloat^  92,  98 

any  custom  to  the  contrary  notwitiistanding,  109,  258 
as  agent  for  the  charterers  (master),  46 
as  customary,  259,  260 

as  fast  as  steamer  can  deliver,  102,  258,  268,  362 
as  nearly  as  possible  a  steamer  a  month,  256 
as  presented,  56 

as  presented,  without  prejudice  to  charter,  40,  45,  48,  55,  56, 294 
as  fast  as  master  shall  require,  258 
as  fast  as  vessel  can  receiye  (deliver),  258 
at  all  times  of  the  tide,  92  - 

at  any  ports  in  any  order,  215, 216 
at  any  rate  of  freight,  40,  45, 48,  55,  50,  294 
at  current  or  any  rate  of  freight,  58 
at  merchant's  risk,  204,  230 
at  merchant's  risk  and  expense,  121 
at  ship's  risk,  182 
averaged,  to  bey  253 

average  according  to  British  custom,  238 
average  according  to  Yoric- Antwerp  rules,  239 
breach  of  duty  of  master,  171 
cii.  sale,  143, 144 

capable  of  being  covered  by  insurance,  183,  228 
capture  and  seizure,  189 
carffo,  113 

cash  for  disbursements,  not  exceeding ,  271 

certificate  of  innavigability,  276 
clean  (in  regard  to  documents),  123, 125,  354 
colliery  guarantee,  to  load  on  conditions  of,  254 
colli^  working-day,  254 
contents  unknown,  124-126 
convenient  speed,  69,  70 
coppered  A 1,  70 
custom,  260 
damage,  183 
■  damage  capable  of  being  covered  by  insurance,  183,  228 
day  (the  various  usesX  253-255 
delivery,  12, 17, 109 
•*  ex  car,"  109 
expected  at  X.,  70 
final  sailing,  208 
forthwith,  258 
fire  on  board,  182,  231 
free  of  pratique,  70 
freight,  1, 17, 19,  268 
freight  in  fuU  for  voyase,  286 
freight  to  be  collected  by  charterers,  287 
full  and  complete,  113, 115 
full  reach  of  vessel,  115 
gross  invoice  weight,  285 
gross  landing  weight,  285 
highest  freight  on  same  voyage,  286 
if  required,  272 
immediately.  86 
in  aU  (March)  (May),  70,  104 
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WOBDS  AND  PHRASES  OP  COMMON  OCCUBRENCE-oonfonuecf. 
in  full  for  the  voyage,  286 
in  good  condition,  124, 125 
in  manner  approved  by  consignee,  275 
in  regular  turn,  101, 107, 112,  310 
in  the  nsnal  time,  262,  263 
in  the  nsoal  manner,  263 
in  turn  to  deliver,  112 
indorsement  in  blank,  140 
indorsement  in  ftdl,  140 
lawful  merchandise,  114 
lay-days  to  count,  131 
less  advances  in  cash,  302 
loading,  17 

.  loading  excepted,  131 
lost  or  not  lost,  268,  271,  273 
Mabon's  day,  254  {now  obtolete) 
navigation,  190 
necessary,  35 

necessary  ordinary  expenses,  297 
net  weight,  285 
not  later  than  all  (March),  70 
now  at  anchor  in  the  port,  70 
now  at  sea,  70 
now  on  the  stocks,  70 
now  sailed  or  aboat  to  sail,  69,  70 
on  intake  measure  of  quantity  delivered,  285 
on  gross  weight  at  Queen's  beam,  20 
on  net  weight  delivered,  285 
on  or  before,  70 
on  owner's  account,  296 
on  signing  bills  of  lading,  272,  318 
other  conditions  as  per  charter,  49,  50 
otherwise,  183 

pay  out  of  freight  collected,  269 
payine  freight  as  per  charter,  264 
payable  according  to  intake  measure,  285 
payable  in  London,  20,  269,  287 
payable  per  ton  iw.c,  as  above,  277 
primage  and  average  accustomed,  with,  270 
quality  unknown,  124, 125 
ready  in  b^rth  to  load,  104 
ready  in  dock,  104 
ready  to  discharge,  103 
ready  to  load,  252 
ready  to  load  in  all  respects,  104 
ready  to  receive  cargo,  70, 104 
ready  to  receive  cargo  in  all  May,  70 
reasonable  time,  258 
safe  port,  87 

ship  lost  or  not  lost,  268,  271,  273 
so  near  as  she  can  safely  get,  89-91 
surf-day,  254 
taken  on  board,  54 
to  bearer,  139, 140 

to  be  addressed  to  charterer's  agents,  244 
to  be  collected  by  charterer,  287 
to  be  discharged  with  all  convenient  dispatch,  258 

to  load  in days,  256 

to  load  in  regular  turn,  310 
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WORDS  AND  PHRASES  OF  COMMON  OCGURRENC£~«ofi<tHtie(<. 
to  loftd  on  conditioDB  of  collieiy  guurantee,  254 
to  order,  140 
to  par  out  of  freight  collected,  287 

to  sail  before ,  69,  70 

to  sail  with  all  oonyenient  speed,  69 

QiiaToidable,  77 

unseaworthinees,  76 

**  uraal  collieiy  goarantee,**  8 

usual  place,  97, 98 

value  unknown,  58, 124-126 

weight  unknown,  124-126,  287 

with  all  convenient  speed,  68 

with  all  dispatch,  258 

without  prejudice  to  charter,  55, 56,  293 

WoRXoro  DATS,  and  lay-days,  253, 254 
weather,  254 

working  day  of  twenty-four  hours,  254 
colliery,  254 

Worms,  whether  a  poil  of  the  seas,  192 

Wbioksrs,  a  peril  of  the  seas,  192 

Wbittbn  :  see  Primted. 

Tors- Antwerp  Rules,  236 ;  Appendix  IV.,  381 


THE  END. 


PRKTBD  BT  WILLIAM  CLOWB8  AND  80N8,  LIMITXD,  LONDOIT  AHH  B«X!LB^ 
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